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MEMORANDUM. 

Mr.  Justice  Kerwin,  who  became  a  member  of  the  court  on  Janu- 
ary 2.  1905,  took  no  part  in  the  decision  of  any  of  the  cases  reported  in 
this  volume. 
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Page  572,  line  —4    For  limita-,  read  limitation. 
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PORTKAIT  OF  JUDGE  SAMUEL  OEAWFORD 

On  the  17tli  day  of  November,  1904,  Mr.  Calvert  Spens- 
ley  of  Mineral  Point  addressed  the  court  as  follows : 

May  it  please  the  Court: — It  having  become  known  that  the  mem- 
bers of  the  bar  of  the  Fifth  judicial  circuit  were  contemplating 
procnring  and  presenting  to  this  cDurt  a  portrait  of  Samuel  Craw- 
lOBO,  deceased,  ex-justice  of  this  court,  to  be  hung  in  this  court 
room  with  those  of  the  other  deceased  distinguished  members  of 
this  court,  Mrs.  L.  H.  Bancroft  of  Richland  Center  very  kindly 
agreed  to  copy  an  oil  painting  of  Justice  Orawfobd  which  was 
painted  by  the  distinguished  artist  Stuart  of  New  York  at  the  time 
Justice  CRA.WF0BD  sat  on  this  bench.  She  has  completed  the  task 
so  unselfishly  undertaken  by  her,  and  in  a  manner  so  thoroughly 
acceptable  that  it  is  difficult  to  distinguish  the  copy  from  the  orig- 
inal. 

The  members  of  the  bar  of  the  Fifth  circuit  have  assigned  to  me* 
the  pleasant  duty  of  presenting  the  portrait  tq  this  court.  And  in 
doing  so,  I  desire,  on  behalf  of  the  members  of  that  bar,  to  express 
to  Mrs.  Bancroft,  who  is  now  present  in  court,  our  deep  sense  of 
obligation  to  her  for  her  kindness  in  furnishing  the  portrait  with- 
out fee  or  hope  of  reward,  and  to  say  to  her  that  we  shall  here- 
after consider  her  an  honorary  member  of  our  bar. 

Judge  Samuel  Cbawtobd  was  bom  at  Ballibay,  in  the  county  of 
Monahan,  Ireland,  April  20,  1820.    His  father  was  a  merchant,  and 

m 

gave  him  an  excellent  education  and  careful  training.  He  came  tO' 
the  United  States  in  1840,  and  studied  law  for  a  time  at  Warwick, 
Orange  county.  New  York.  About  the  year  1841  he  came  to  Galena, 
Illinois,  then  the  commercial  metropolis  of  the  great  Northwest, 
with  his  brothers  Stewart  Crawford  and  John  Crawford,  one  of 
whom  was  a  druggist  and  the  other  a  physician.  Both  of  them 
made  Galena  their  home,  were  successful  business  men,  and  died 
there. 

For  a  time  Judge  Cbawfobd  worked  at  some  mechanical  trade, 
and  then  resumed  the  study  of  the  law  in  the  office  of  J.  M.  Douglas,, 
a  prominent  lawyer  at  Galena,  who  was  afterwards  president  of  the? 
Illinois  Central  Railroad. 
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Some  of  the  most  eminent  lawyers  of  the  county  were  practi- 
tioners there;  among  them  were  Judge  Drummond,  M.  Y.  Johnson 
(who  was  during  the  War  of  the  Rebellion  confined  in  Fort  La- 
Fayette  In  New  York  harbor  for  disloyal  utterances  against  the  gov- 
ernment), and  others  of  equal  rank.  It  was  at  such  a  bar  that 
young  Crawford  received  his  legal  experience  and  training,  which 
no  doubt  had  much  to  do  with  his  future  success  at  the  bar  and 
eminence  on  the  bench. 

At  that  time  the  mining  interests  about  Benton,  New  Diggings, 
and  Shullsburg,  in  LaFayette  county,  were  of  great  value,  and  much 
litigation  grew  out  of  conflicting  mining  claims.  , 

Judge  Crawford,  after  having  been  admitted  to  the  bar  at  Galena 
In  the  year  1844,  located  at  New  Diggings,  and  immediately  secured 
a  large  practice.  His  ability  as  a  lawyer,  and  especially  as  an  ad- 
vocate, attracted  the  attention  of  Francis  Dunn,  a  brother  .of  the 
late  Judge  Charles  Duttn,  who  was  then  altogether  the  most  dis- 
tinguished member  of  the  bar  in  southwestern  Wisconsin.  He  in- 
vited Judge  Crawford  to  locate  in  Mineral  Point  and  form  a  law 
partnership  with  him  and  David  W.  Jones,  a  brother-in-law  of  the 
Dunns,  and  afterwards  secretary  of  the  state  of  Wisconsin.  That 
copartnership  did  an  immense  law  business,  and  continued  until 
Francis  Dunn  went  to  California  in  1850.  From  that  time  Judge 
Crawford  had  no  law  partner  and  practiced  his  profession  in  the 
Fifth  and  adjoining  circuits,  in  the  supreme  court  of  the  state,  and 
In  the  United  States  courts.  His  practice,  especially  in  mining  and 
criminal  cases,  was  lucrative  and  extensive. 

In  1848  he  was  married  to  Miss  Jane  Sweet,  a  woman  of  great 
refinement  and  culture,  by  whom  he  had  four  children,  two  of 
-whom,  Mrs.  W.  S.  Ross  of  Mineral  Point  and  John  Crawford  of 
Galena,  still  survive.    His  married  life  was  a  most  happy  one. 

When  the  separate  supreme  court  provided  for  in  the  constitu- 
tion of  the  state  was  organized,  he  was  elected  one  of  its  members. 
Under  the  law  creating  that  court  the  two  associate  justices.  Judge 
Abram  D.  Smith  and  Judge  Crvwford,  drew  lots  for  the  long  and 
short  terms.  Judge  Crawford  was  unfortunate  in  the  drawing  and 
was  awarded  the  short  term,  which,  under  the  language  of  the  law 
organizing  the  court,  expired  May  31,  1855.  Judge  Cole  succeeded 
Judge  Crawford  on  the  bench  of  this  court  on  the  1st  of  June, 

1855.  It  was  afterwards  determined  that  Judge  Crawford's  term, 
under  the  constitution  of  the  state,  did  not  expire  until  January  1, 

1856,  and  he  was  awarded  the  salary  of  the  office  from  June  1,  1855. 
to  January  1,  1856,  although  Judge  Cole  as  de  facto  Judge  occupied 
a  seat  on  the  bench  during  that  time  and  also  drew  the  salary. 

Judge  Crawford  sat  on  the  bench  during  the  June  and  December 
terms  in  1853,  the  June  term,  1854,  and  also  the  December  term. 
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1854,  although  the  Reports  show  that  only  one  case  was  decided 
during  the  latter  term,  which  is  found  in  vol.  4  of  the  Wisconsin 
Reports.  The  decision  in  that  case  is  by  Judge  Gbawfobd.  His 
other  decisions  are  in  the  first  three  volumes  of  the  Wisconsin  Re- 
ports. His  opinions  show  great  care  in  their  preparation,  that  he 
was  well  grounded  in  the  elementary  principles  of  law,  and  that 
he  was  a  careful  and  painstaking  judge.  This  might  be  expected 
from  his  thorough  early  legal  training.  These  opinions  have  stood 
the  test  of  fifty  years'  time  unusually  well,  and  a  great  majority  of 
them  are  the  law  of  this  court  today.  He  appears  to  have  written 
but  one  dissenting  opinion,  viz:  In  re  Sherman  M.  Booth,  reported 
in  3d  Wisconsin,  and  this  dissenting  opinion  cost  him  his  re-elec- 
tion to  the  bench.  When  he  stood  for  re-election  in  1855  his  views 
in  regard  to  the  power  of  Congress  to  legislate  in  regard  to  fugitive 
slaves,  as  expressed  in  his  dissenting  opinion  in  that  case,  although 
generally  sound,  were  not  at  the  time  popular  in  this  state,  and 
he  was  defeated  by  Judge  Cole,  who  came  from  the  same  part  of 
the  state  as  Judge  Cba.wfobd.  He  had  the  confidence  and  esteem  of 
his  party,  however,  and  was  nominated  by  it  for  Congress  against 
the  late  Governor  Washburn  in  1856,  and  in  1859  he  was  nominated 
as  the  candidate  of  his  party  for  the  office  of  attorney  general,  but 
was  defeated  for  both  offices  with  his  party. 

After  his  retirement  from  the  bench  he  spent  some  time  in  l^Iad- 
ison  practicing  before  this  court,  and  then  opened  a  law  office  again 
in  Mineral  Point,  which  was  then  the  county  seat  of  Iowa  county, 
and  continued  to  practice  his  profession  there  until  his  death. 
While  engaged  at  Mineral  Point  in  assisting  the/ district  attorney 
of  LaB^yette  county  in  the  prosecution  of  a  murdibr  case  on  change 
of  venue  from  LaFayette  county,  in  February,  1860,  just  before  the 
close  of  the  testimony,  he  was  taken  suddenly  ill  in  court  He  was 
removed  to  his  home  and  died  in  a  few  days  afterwards  on  the  28th 
of  February,  I860,— literally  dying  in  the  legal  harness. 

Judge  Cbawfobd  was  a  most  genial  and  accomplished  gentleman* 
chivalrous  in  his  disposition,  and  of  the  strictest  honor  and  In- 
tegrity. He  had  a  heart  full  of  warm  sympathies  and  generous  Im- 
pulses, and  as  a  man  and  citizen  was  greatly  beloved.  He  wan  a 
fine-looking  man,  was  affable  and  pleasant  to  all,  pogsesB^d  a  larsr<> 
fund  of  general  information,  was  well  read  in  literature,  eK:>^:ia.:V 
poetry,  was  entertaining  in  conversation,  and  was  what  at  the  pr^s*- 
ent  time  would  be~  called  a  "good  mixer." 

Although  a  strict  party  man,  he  was  a  firm  beli  €rv*rr  in  tfc^  Jj> 
destructible  union  of  the  states,  and  had  his  life  been  «;/ar<b'l'«i.'j 
the  breaking  out  of  the  War  of  the  Rebellion,  I  have  no'do-/*^  ait 
lie  would  have  been  found  with  Douglas,  Matt,  Can^nt^,  z:^^  ,Z.*cf 
leading  Democrats,  strongly  supporting  the  Union  cav*^! 
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With  his  natural  ability,  wide  reputation  as  an  orator,  lawyer, 
and  Judge,  and  great  popularity  with  the  people,  there  can  be  no 
doubt  that,  if  his  life  had  been  spared,  he  would'  have  risen  to* 
great  eminence  in  the  nation;  and  we  can  but  feel  that  his  untimely 
taking  off  in  the  full  blush  and  development  of  his  powers  was  a 
great  misfortune  to  the  nation. 

His  memory  has  always  been  held  in  great  esteem  and  reverence- 
by  the  members  of  the  bar  of  his  circuit.  No  greater  evidence  of 
this  can  be  found  than  in  the  great  unanimity  with  which  the  mem- 
bers of  that  bar,  so  long  after  his  death,  have  joined  in  making  the 
presentation  of  his  portrait  to  this  court 

He  honored  the  bar  at  which  he  practiced,  and  added  much  to  its 
fame,  and  adorned  and  helped  give  the  high  standing  to  this  court 
which  it  has  ever  since  maintained. 

The  members  of  the  bar  at  which  he  practiced  desire  to  honor 
his  memory,  and  think  that  no  greater  distinption  can  be  awarded 
him  than  that  his  faithful  portrait  should  have  a  perpetual  place- 
with  those  of  the  other  eminent  judges  who  have  served  with  dis- 
tinction on  this  bench  and  given  it  the  high  place  it  has  always  held 
in  the  confidence  and  esteem,  not  only  of  the  members  of  the  bar 
of  this  state,  but  also  in  the  estimation  of  its  sister  courts. 

On  behalf  of  the  members  of  the  bar  of  the  Fifth  judicial  circuit, 
I  ask  that  this  court  receive  this  portrait  into  its  care  and  keeping. 

Mr.  Chief  Justice  Cassoday,  on  behalf  of  the  court,  re- 
sponded: 

Mr.  Crawford  ceased  to  be  a  member  of  this  court  at  the  earlr 
age  of  thirty-five — ^in  June,  1855 — two  years  before  I  came  to  the 
state.  He  died  in  February,  1860.  He  is  the  only  member  of  thi» 
court  with  whom  I  never  had  any  personal  acquaintance.  His  writ- 
ten opinions  are  contained  in  the  first  four  volumes  of  the  Wiscon- 
sin Reports.  They  are  well  written,  clearly  expressed,  and  dignified 
In  manner,  and  refiect  credit  upon  the  court,  especially  in  view  or 
the  fact  that  he  occupied  the  bench  but  two  years  and  that  the 
court,  during  the  time,  was  practically  without  precedents  of  its- 
own  making. 

In  behalf  of  this  court,  I  return  thanks  to  the  bar  of  the  Fifth 
circuit,  and  all  who  have  contributed  to  the  presentation  made,  to* 
preserve  the  memory  of  one  of  the  first  members  of  this  court  as 
separately  organized,  fifty-one  years  ago  last  June.  It  will  have- 
its  appropriate  place. 

Only  two  paintings  now  are  absent  which  I  trust  will  soon  be- 
supplied.  These  proceedings  will  be  entered  of  record  and  published 
in  the  Reports. 
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XoBTHEKN  Supply  Compajht,  Appellant,  vs.  Waj^gaiu),  Re- 
spondent. 

September  9^— October  18,  1904, 

Pleading:  Waiver  of  reply  to  cotinterclaim:  Sales:  Written  contract: 
Warranties:  Representations  by  agent:  Delivery  of  defective 
goods:  Damages:  Special  verdict:  Diligence  to  prevent  loss: 
Evidence:  Opinions:  Instructions  to  jury, 

L  Where  a  defendant  treated  the  allegations  of  his  counterclaim 
as  at  issue  by  proceeding  with  the  trial  until  the  close  of  the 
evidence  before  suggesting  that  there  was  no  reply^  he  thereby 
waived  the  objection. 

2.  Under  a  written  contract  plaintifC  sold  defendant,  a  retail  gro- 
cer, a  quantity  of  "good"  potatoes.  Held,  that  this  called  for 
potatoes  of  good  merchantable  quality  having  at  least  ordinary 
keeping  qualities,  but  that  there  was  no  implied  warranty  that 
they  would  be  fit  for  the  purpose  for  which  they  were  bought, 
the  only  warranty  being  that  the  potatoes  delivered  in  execu- 
tion of  the  contract  were  free  from  latent  defects  rendering 
them  not  such  potatoes  as  the  contract  called  for. 

5.  A  contract  of  sale  being  in  writing  and  containing  no  express- 

warranty,  the  question  whether  the  vendor's'  agent  who  made- 
the  contract  had  authority  to  bind  his  principal  by  warranty 
is  immaterial. 
4.  So»  also,  the  question  whether  certain  representations,  claimed 
to  have  been  made  by  the  agent  at  the  time  the  contract  was 
made,  were  statements  of  fact  or  mere  expressions  of  opinion, 
|8  immaterial. 

6.  Upon  a  sale  of  "good"  potatoes  to  a  retail  grocer,  known  to  be 

such  by  the  vendor,  the  latter  was  chargeable  with  knowledge 

Vol.  12s— 1 
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of  the  probability  that  the  potatoes  8old  would  be  mixed  with 
others  and,  if  liable  soon  to  decay,  would  injure  such  others, 
and  may  therefore  be  held  liable  for  such  injury  to  the 
vendee's  other  potatoes  resulting  from  breach  of  the  contract 
in  delivering  potatoes  which  were  not  such  as  the  contract 
called  for. 

6.  In  such  a  case  the  vendee  cannot  complain  of  a  verdict  finding 

that  fifty  bushels  of  other  potatoes  were  spoiled  by  mingling 
those  sold  with  them,  on  the  ground  that  the  undisputed  evi- 
dence showed  that  seventy-five  bushels  were  so  spoiled. 

7.  A  question  submitted  in  a  special  verdict,  "Were  all  the  potatoes 

furnished  by  the  plalntifC  to  the  defendant  of  the  kind  and 
quality  agreed  to  be  furnished?"  was  not  multifarious. 

8.  The  vendee's  general  damages  for  breach  of  the  contract  by 

delivery  of  potatoes  which  were  not  such  as  the  contract 
called  for  are  limited  to  the  difference  between  the  market 
value  of  those  delivered,  at  the  time  and  place  of  delivery, 
and  the  value  they  would  have  possessed  had  they  been  accord- 
ing to  contract;  and  a  special  verdict  which  fails  to  find  such 
market  value  of  those  delivered  or  such  difference  is  fatally 
defective. 

9.  A  finding  of  the  jury  charging  the  vendor  with  the  entire  re- 

sponsibility for  the  destruction  of  the  potatoes  sold  and  also 
of  other  potatoes  with  which  they  were  placed  in  the  vendee's 
cellar,  is  held  inconsistent  with  the  undisputed  evidence  that 
after  the  vendee  had  discovered  the  rotting  condition  of  the 
new  potatoes  he  made  no  attempt  to  remove  them  or  to  save 
the  old  ones,  except  as  a  few  were  picked  out  from  time  to 
time  for  his  retail  trade,  until  the  entire  lot  became  a  decayed 
and  worthless  mass. 

10.  The  vendor  is  not  chargeable  in  such  a  case  with  any  loss 

whiph  the  vendee  could  by  the  exercise  of  ordinary  care  have 
prevented. 

11.  The  vendee,  as  soon  as  he  discovered  that  the  new  potatoes 

were  rapidly  decaying,  should  have  removed  them  from  the 
cellar  and  saved  the  old  potatoes,  and  might  recover  the 
reasonable  cost  of  so  doing;  but  he  was  not  entitled  to  recover 
the  cost  of  sorting  over  a  few  occasionally  for  his  retail  trade 
and  of  removing  the  rotten  mass  that  remained. 

12.  Evidence  as  to  the  best  method  of  handling  potatoes  found  to 

be  rapidly  decaying  was  not  immaterial,  but  had  a  bearing 
upon  the  question  whether  the  vendee  had  exercised  ordinary 
care  to  prevent  loss. 

13.  The    question    whether    the    potatoes    when    delivered    by    the 

vendor  at  the  agreed*  place  were  of  good,  sound,  white  stock 
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wafl  a  proper  one  for  opinion  evidence^  but  under  the  written 
contract  In  this  case,  calling  only  for  "good"  potatoes,  was 
immaterial. 

14.  So,  also,  under  the  contract,  the  question  as  to  what  kind  of 

soil  the  j>otatoe3  were  grown  in  was  immaterial. 

15.  Upon  the  question  whether  the  vendor  knew,  at  the  time  of 

the  sale,  the  purpose  for  which  the  potatoes  were  purchased, 
it  was  proper  to  instruct  the  jury  that  knowledge  of  the 
vendor's  agent  who  made  the  sale  was  imputable  to  the  ven- 
dor, and  language,  in  that  connection,  to  the  effect  that  acts, 
statements,  and  knowledge  of  the  agent  when  the  contract 
was  made  were  binding  on  the  vendor,  is  held  not  likely  to 
have  misled  the  jury  to  understand  that  the  vendor  was  bound 
by  unauthorized  warranties  made  by  the  agent. 

16.  An  instruction  permitting  the  jury  to  apply  their  own  knowl- 

edge and  experience  in  determining  what  the  evidence  estab- 
lished upon  a  question  of  fact,  was  erroneous. 

17.  Upon  the  question  whether  a  person  of  ordinary  intelligence 

in  the  exercise  of  ordinary  care,  by  insiyecting  potatoes  after 
their  arrival  and  before  their  removal,  from  the  car,  could 
have  determined  whether  they  were  of  the  kind  and  quality 
agreed  upon,  an  instruction  that  "he  would  not  be  required 
to  look  at  the  whole  mass  in  the  car  or  look  at  them  other 
than  in  a  fair  and  reasonable  way,"  etc.,  is  held  to  Invade  the 
province  of  the  jury. 

Appeal  from  a  judgment  of  tiie  circuit  court  for  Lincoln 
county:  W.  C.  Silvertkoen,  Circuit  Judge.    Reversed. 

Action  to  recover  for  a  car  of  potatoes  sold  by  plaintiff  to 
defendant  free  on  board  cars  at  Tomahawk,  Wisconsin,  ship- 
ment to  be  made  from  a  point  elsewhere. 

The  complaint  was  in  the  usual  fonn  of  a  declaration  on 
contract  to  recover  for  property  sold  and  delivered  at  an 
agreed  price.  As  it  was  amended  on  the  trial,  the  amount 
claimed  was  $186,  the  price  of  600  bushels  of  potatoes  at 
31  cents  per  bushel,  less  $41.80,  paid  thereon.  The  defend- 
ant admitted  making  a  contract  with  plaintiff  for  the  potatoes 
and  the  pretended  execution  thereof  by  delivery  of  the  po- 
tatoes mentioned  in  the  complaint,  but  alleged  the  following 
facts  for  a  defense  and  coimterclaim :  The  potatoes  were  sold 
under  an  agreement,  providing  for  delivery  at  Tomahawk, 
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freight  paid,  of  potatoes  of  good,  sound,  white  stock,  suitable 
for  the  plaintiffs  business,  and  that  would  keep  weU.  The 
potatoes  were  not  of  the  kind  or  quality  agreed  upon,  Thej 
were  not  raised  on  sand  and  were  not  sound  when  shipped^ 
or  good  white  stock,  but  were  defective  and  worthless.  Plaint- 
iff knew  when  the  potatoes  were  purchased  the  particular  pur- 
pose for  which  they  were  designed,  and  that  those  sent  were 
worthless  therefor.  Defendant  received  the  potatoes,  relying 
on  the  agreement  aforesaid,  paying  $36.07,  freight  thereon. 
The  defects  in  the  potatoes  were  of  a  character  not  observable 
by  ordinary  attention  thereto.  As  soon  as  the  potatoes  were 
received  defendant  commenced  selling  them  by  retail.  Com- 
plaint was  soon  made  by  customers  that  they  were  defective 
and  not  fit  for  use,  whereupon  defendant  notified  plaintiff, 
with  the  result  that  it  refused  to  receive  back  the  property  or 
concern  itself  at  all  in  respect  thereto.  By  reason  of  the  de- 
fective condition  of  the  potatoes  it  became  necessary  to  assort 
them  at  an  expense  of  $25,  to  the  defendant's  damage  in  such 
sum.  He  placed  the  potatoes,  before  knowing  of  their  condi- 
tion, in  his  cellar  upon  about  seventy-five  bushels  of  good  po- 
tatoes, which  were  in  consequence  destroyed,  to  his  damage 
in  the  sum  of  $30.  In  the  course  of  thirty  days  after  the 
potatoes  were  put  in  his  cellar,  by  reason  of  their  condition,, 
defendant  was  obliged  to  remove  them  therefrom  and  throw 
the  same  away,  to  his  damage  for  such  removal  in  the  sum  of 
$13.  Potatoes  of  the  quality  contracted  for  when  those  in 
question  were  received  were  worth  35  cents  per  bushel,  or 
$210  for  600  bushels,  while  those  delivered  were  not  worth 
to  exceed  $60,  to  the  defendant's  damage  in  the  sum  of  $150. 
Judgment  was  prayed  for  such  several  sums. 

The  cause  w^s  commenced  in  justice's  court  and  carried 
to  the  circuit  court  by  appeal.  Some  amendments  to  the  com- 
plaint and  to  the  answer  were  there  allowed.  No  reply 
was  interposed.  Such  amendments  did  not  materially  change 
the  aspects  of  the  case,  as  before  indicated.    There  waa 
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evidence  on  the  trial  to  the  effect  that  defendant  was  a  re- 
tail grocer;  that  he  and  plaintiff's  agent,  at  the  former's 
store  in  Tomahawk,  had  some  negotiations  respecting  the 
sale  of  potatoes  by  the  latter  to  the  former,  during  which  the 
agent  represented  that  plaintiff  could  furnish  good,  sound 
white  stock,  raised  on  sand  and  that  would  keep  all  winter, 
and  that  upon  such  representations  defendant  agreed  to  take 
400  bushels  or  i^ore  of  such  stock.  There  was  further  evi- 
dence to  the  effect  that  as  a  result  of  the  negotiations  a  memo- 
randum of  the  agreement  entered  into  was  made  in  these 
words : 

'T)ated  October  6th,  1900. 

"N.  S.  Co.,  Amery. 

Ship  to  A.  Wangardj 

At  Tomahawk,  Wis. 

How  ship — ^When — , 

Termfi^ — 

•iOO  hush,  s'k'd  potatoes  or  more,  31c. 

Will  order  out 

"r.  Langenbach.*^ 

— Such  memorandum  being  made  in  triplicate,  and  one  left 
with  the  defendant,  one  sent  to  plaintiff,  and  one  retained 
by  the  agent.  There  was  further  evidence  that  pursuant  to 
the  condition  indicated  by  the  words  "will  order  out"  the  po- 
tatoes were  not  to  be  sent  till  a  communication  was  made  in 
writing  from  the  defendant  to  the  plaintiff  in  these  words : 

"Tomahawk,  Wis.,  Oct.  11,  1900. 
"Dear  Sir : —    .      .    .     You  can  send  me  600  bushels  of 
potatoes  and  one  or  two  tons  of  ground  corn  and  oats. 

"Yours  truly,  A.  Wanqard." 
"I  want  good  potatoes.     ...     If  you  can  put  more 
than  600  bushels  of  potatoes,  I  wish  you  would  fill  the  car  as 
big  as  you  can." 

There  was  further  evidence  as  follows:  Pursuant  to  such 
conununication  the  potatoes  in  question  were  sent  and  in 
due  course  of  time  arrived  at  Tomahawk.    The  freight  was 
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paid  by  the  defendant  and  potatoes  received  into  his  posses- 
sion. When  they  arrived,  though  they  were  defective  and 
not  such  a3  those  agreed  upon,  the  defects  were  not  discover- 
able by  the  exercise  of  ordinary  attention  to  the  matter,  nor 
until  after  the  potatoes  were  placed  in  defendant's  cellar. 
They  were  so  placed  and  on  top  of  about  seventy-five  bushels 
of  good  potatoes.  About  two  or  three  days  thereafter,  it  being 
suggested  by  customers  to  whom  some  of  the  potatoes  had 
been  sold  that  they  were  not  suitable  for  use,  those  remaining 
in  the  cellar  were  examined  and  found  to  be  very  defective,  , 
and  in  no  sense  such  as  plaintiff  agreed  to  deliver.  There^ 
upon  plaintiff  was  notified  that  the  potatoes  would  not  be  ac- 
cepted in  satisfaction  of  the  contract.  Thereafter,  from  time 
to  time,  small  portions  of  the  potatoes  were  assorted  in  order 
to  obtain  those  which  were  salable,  to  satisfy  the  wants  of 
customers  dealing  at  the  defendant's  store.  The  potatoes 
were  handled  in  that  manner  for  some  three  weeks.  At  the 
end  of  that  time  those  which  remained  had  become  a  mass  of 
decayed  and  filthy  matter  and  entirely  worthless.  Shortly 
thereafter  such  decayed  mass,  which  included  the  remnants 
of  the  potatoes  purchased  and  of  the  seventy-five  bushels, 
which  were  in  the  cellar  when  the  former  were  placed  therein 
as  aforesaid,  was  removed  and  cast  away.  The  cellar  at  this 
time  was  in  a  very  filthy  condition.  Water  from  the  decayed 
mass  had  accumulated  therein  to  a  considerable  extent,  and 
the  odor  therefrom  so  tainted  the  atmosphere  in  the  store 
above  that  customers  would  hardly  venture  therein.  Proof 
was  further  made  of  the  cost  of  removing  the  decayed  mass 
as  aforesaid,  of  the  amount  of  salable  potatoes  that  were  se- 
cured, and  of  the  value  of  such  potatoes  as  those  contracted 
for  at  the  time  of  the  delivery.  Such  further  reference  to  the 
facts  as  may  be  necessary  to  the  treatment  of  this  case  will  be 
found  in  the  opinion. 

At  the  close  of  the  evidence  defendant  moved  for  judgment 
upon  the  ground  that  no  reply  was  made  to  the  counterclaim 
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contained  in  the  answer.  The  motion  was  denied.  The  cause 
was  then  submitted  to  the  jury  for  a  special  verdict.  Such 
exceptions  taken  to  the  interrogatories  composing  the  same 
and  the  instructions  given  in  respect  thereto  as  seem  to  be  nec- 
essary to  an  understanding  of  the  question,  are  discussed  in 
the  opinion.    The  jury  found  in  substance,  as  follows : 

Tl^B  plaintiff  and  defendant  bargained  for  the  sale  of  600 
bushels  of  potatoes,  to  be  delivered  by  the  former  to  the  latter 
on  board  cars  at  Tomahawk  at  thirty-one  cents  per  bushel. 
Plaintiff  knew  the  purpose  for  which  the  defendant  pur- 
chased the  potatoes.  It  was  not  agreed  that  the  defendant 
should  inspect  the  potatoes  before  removing  the  same  from 
the  car,  and  then  reject  them  if  not  found  satisfactory.  A 
person  of  ordinary  care  could  not  by  ordinary  attention  to 
the  matter  have  discovered  by  inspecting  the  potatoes  at  the 
time  they  arrived  at  Tomahawk,  before  removing  them  from 
the  car,  that  they  were  not  according  to  the  agreement.  Two 
hundred  bushels  only  of  the  potatoes  delivered  were  according 
to  contract.  None  of  the  potatoes  spoiled  after  the  receipt 
thereof  by  defendant  as  the  direct  and  natural  consequence 
of  his  not  properly  caring  therefor.  Four  hundred  bushels 
of  the  potatoes  spoiled  as  a  direct  natural  consequence  of  de- 
fects existing  therein  at  the  time  of  the  delivery  to  defend- 
ant ThQ  wholesale  market  price  of  such  potatoes  as  those 
agreed  upon,  at  the  time  the  delivery  was  made,  was  thirty- 
one  cents  per  bushel.  The  reasonable  expense  of  removing 
the  rotten  potatoes  from  the  cellar  was  $13,  and  of  assorting 
the  potatoes  $10.  Fifty  bushels  of  good  potatoes,  which  were 
in  the  cellar  when  the  potatoes  in  question  were  received  and 
placed  therein,  were  spoiled  as  the  direct  and  natural  conse- 
quence of  such  placing.  Notice  was  seasonably  given  to 
plaintiff  that  the  potatoes  would  not  be  accepted  as  conform- 
ing to  their  agreement 

After  the  coming  in  of  the  verdict  there  was  a  motion  to  set 
the  same  aside,  and  for  a  new  trial,  which  was  denied.  Judg- 
ment was  thereupon  entered  and  plaintiff  appealed  therefrom. 
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The  judgment  entered,  as  ordered  hj  the  trial  court,  upon 
the  special  verdict  was  in  favor  of  the  defendant  for  $18.27 
and  costs. 

For  the  appellant  there  were  briefs  by  A.  H.  Woodworth, 
attorney,  and  Beid,  Smart  &  Curtis,  of  counsel,  and  oral 
argument  by  E.  M.  Smart, 

For  the  respondent  there  was  a  brief  by  G.  M.  Sheldon,  at- 
torney, and  Flett  <&  Porter,  of  counsel,  apd  oral  argument  by 
Mr.  Sheldon. 

Maeshall,  J.  Bespondent's  counsel  contend  that  the  as- 
signments of  error  to  impeach  the  judgment  cannot  properly 
affect  it  since  there  was  no  reply  to  the  counterclaim  con- 
tained in  the  answer,  and  respondent  was  therefore  entitled 
to  the  judgment  obtained  on  the  pleadings.  If  a  reply  were 
required,  under  the  circumstances,  in  order  to  put  the  alle- 
gations constituting  the  counterclaim  in  issue,  it  was  effect- 
ually waived  by  respondent's  treating  the  same  as  at  issue  by 
going  to  trial  upon  the  merits,  and  proceeding  therein  till 
near  the  close  thereof  before  suggesting  anything  to  the  con- 
trary. Killman  v.  Gregory,  91  Wis.  478,  65  N.  W.  63;  18 
Ency.  PL  &  Pr.  650. 

Appellant  contends  that  the  judgment  is  not  sustained  by 
the  verdict  for  several  reasons,  which  will  be  considered : 

(a)  The  verdict  and  judgment  are  based  on  express  war- 
ranty and  one  essential  fact  to  sustain  that,  since  it  is  undis- 
puted that  the  contract  on  appellant's  part  was  made  by  its 
ag^it,  was  neither  found  by  the  jury,  nor  was  there  any  evi- 
dence on  the  question,  such  fact  being  that  such  agent  had 
authority  to  bind  his  principal  by  warranty. 

Westum  V.  Page,  94  Wis.  251,  68  K  W.  1003,  and  Wau- 
paca E.  L.  &  B.  Co.  V.  Milwaukee  E.  B.  &  L.  Co.  112  Wis. 
Wis.  469,  88  IN".  W.  308,  support  counsel's  proposition  as 
to  the  law,  but  it  does  not  apply  to  this  case,  because  the  con- 
tract here  was  in  writing,  contained  no  express  warranty,  and 
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ike  cause  was  not  properly  treatable  upo\i  the  theory  that  there 
was  such. 

(b)  The  jury  should  have  been  required  to  determine 
whether  certain  representations  claimed  to  have  been  made 
by  the  agent  at  the  time  the  contract  was  entered  into,  were 
statements  of  fact  or  mere  expressions  of  opinion. 

We  fail  to  see  any  application  of  the  law  touching  that  sub- 
ject to  this  case.  Since  the  contract  between  the  parties  was 
in  writing,  as  before  indicated,  evidence  as  to  what  was  said 
at  the  time  of  the  making  thereof,  or  prior  thereto,  or  as  to 
what  was  intended  by  the  parties,  or  any  oral  evidence  as  to 
the  terms  of  the  agreement,  or  finding  in  respect  thereto,  inde- 
pendently of  the  writing,  was  immaterial.  That  seems  to 
have  been  overlooked  all  through  the  trial.  The  failure  to  ap- 
preciate it  needlessly  complicated  what  would  have  otherwise 
been  a  very  simple  case.  The  sole  source  of  information  as 
to  the  terms  of  the  contract  is  the  memorandum  of  December 
6,  1900,  indicating  that  appellant  agreed  to  sell  to  the  re- 
spondent and  ship  to  him  as  ordered,  at  Tomahawk,  Wiscon- 
sin, 400  bushels  "s'k'd"  potatoes,  or  more,  at  thirty-one  cents 
per  bushel,  and  respondent's  letter,  dated  October  11th  there- 
after, addressed  to  the  appellant  and  directing  it  to  ship  600 
bushels  of  good  potatoes, 

(c)  There  is  no  finding  that  the  potatoes  were  not  reason- 
ably fit  for  the  purpose  for  which  they  were  bought,  nor  that 
any  particular  quantity  of  old  potatoes  was  destroyed  be- 
cause the  new  ones  were  not  suitable  for  such  use. 

Xo  such  finding  was  necessary.  Counsel  for  appellant 
seem  to  think  because  the  breach  of  contract  found  bv  the 
jury  was  that  the  potatoes  delivered  were  not  such  as  the 
agreement  called  for,  that  it  entirely  failed  to  make  out  a 
breach  of  implied  warranty;  that  such  warranty,  if  any  ex- 
isted, was  that  the  potatoes  should  be  reasonably  fit  for  the 
purpose  for  which  they  were  bought    In  that  counsel  confuse 
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the  implied  warranty,  Vhich  often  exists,  that  an  article  sold 
for  a  particular  purpose  known  to  the  vendor  at  the  time  of 
the  sale,  is  reasonably  fit  for  such  purpose,  with  the  implied 
warranty  that  an  article  delivered  in  consummation  of  an  ex- 
ecutory contract  is  of  the  kind  agreed  upon,  as  regards  imper- 
fections not  discoverable  at  the  time  of  the  reception  thereof 
by  ordinary  attention  thereto  on  the  part  of  the  purchaser. 
The  latter  is  the  warranty  which  respondent  was  entitled  to 
recover  on  in  this  case,  if  entitled  to  recover  at  all. 

(d)  The  jury  should  have  been  requested  to  find  as  a  fact 
whether  there  was  an  implied  warranty  of  fitness  that  the 
property  delivered  was  reasonably-  suitable  for  the  use  such 
property  was  intended  for. 

Here  again  counsel  fail  to  appreciate  that  no  such  war- 
ranty was  involved  in  the  case ;  that  the  only  warranty  there 
was,  if  any,  was  against  defects  not  permissible  by  the  con- 
tract which  were  not  discoverable  by  ordinary  attention  on 
the  part  of  the  purchaser,  as  before  stated. 

The  sufficiency  of  the  verdict  is  otherwise  challenged  as 
will  bo  hereafter  shown. 

The  next  assignment  of  error  is  that  the  finding  in  the  spe- 
cial verdict,  that  the  loss  of  the  good  potatoes,  which  respond- 
ent had  when  the  new  ones  were  received  and  placed  tRere- 
with,  was  the  direct  and  natural  consequence  of  the  breach  of 
warranty  complained  of,  did  not  justify,  in  any  event,  a 
recovery  for  such  loss  because  there  was  no  finding  nor  any 
evidence,  that  special  circumstances  existed  known  to  the  ap- 
pellant when  the  contract  was  made  from  which  it  should 
reasonably  have  apprehended  that  such  loss  was  liable  to 
occur  by  its  breach  of  contract.  It  seems  to  us  otherwise. 
The  evidence  was  undisputed  that  appellant  knew  respondent 
was  a  retail  grocer.  Therefore  it  must  have  apprehended  at 
the  time  the  contract  was  made  that  the  placing  of  the  new 
potatoes  with  old  ones  was  within  the  probabilities.  Further, 
as  a  matter  of  common  experience,  appellant  must  have 
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known  that  the  mixing  of  potatoes  that  were  liable  to  soon 
decay,  with  good  ones,  would  probably  result  in  injuring  the 
latter.  So  all  the  essentials  of  the  rule  necessary  to  charge 
appellant  with  the  damages  to  the  old  potatoes  to  the  extent 
that  they  are  attributable  to  the  breach  of  contract  com- 
plained of,  w^ere  satisfied.  True,  appellant  was  not  charge- 
able with  any  damages  other  than  such  as  "may  reasonably 
be  supposed  to  have  been  in  the  contemplation  of  both  par- 
ties when  the  contract  was  made  as  the  probable  result  of  the 
breach  of  it"  (Hadley  v.  Baxendale,  9  Exch.  341,  as  con- 
densed and  approved  by  this  court  in  Brown  v.  C,  M.  &  St. 
P.  B.  Co.  54  Wis.  342,  11  K  W.  356,  911),  and  that  special 
circumstances  enhancing  the  damages  that  would  ordinarily 
occur  must  always  be  brought  home  to  the  knowledge  of  the 
person  charged  therewith  as  of  tlie  time  the  contract  was- 
entered  into,  or  the  sufferer  will  be  left  remediless  therefor 
(Guetzkow  Bros.  Co.  v.  A.  H.  Andrews  &  Co.  92  Wis.  214, 
66  N.  W.  119)  ;  but  that  was  all  satisfied  in  this  case  as  to  the 
loss  of  the  old  potatoes,  as  we  have  seen. 

Further  complaint  is  made  that,  since  the  evidence  was  un*- 
disputed  and  all  one  way  that  all  of  the  seventy-five  bushels 
of  old  potatoes  was  destroyed  by  reason  of  the  new  ones  being- 
placed  thereon,  the  verdict  that  only  fifty  bushels  were  so 
lost  was  based  on  mere  conjecture.  We  are  unable  to  see  why 
complaint  should  be  made  by  the  appellant  because  the  jury 
erroneously  found  against  it  for  a  less  loss  than  the  whole  of 
the  old  pbtfitoes  by  reason,  of  the  contact  thereof  with  the  new 
ones,  when  the  evidence  was  undisputed  that  all  were  so  lost, 
if  any  were.  Probably  counsel  for  respondent  would  readily 
have  consented  to  an  amendment  of  the  verdict  in  that  re- 
spect. Hickey  v.  C,  M.  &  St.  P.  B,  Co.  64  Wis.  649,  26- 
N.  W*  112,  condemning  a  verdict  based  on  conjecture,  so  far 
as  we  can  see,  has  no  application  here.  There  it  was  clear 
that  the  verdict  was  a  mere  prejudicial  guess,  while  at  the 
best,  here^  all  that  is  claimed  is  that  the  jury  found  against 
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appellant  for  a  loss  less  than  that  which  the  undisputed  evi- 
dence established. 

Did  the  court  err  in  submitting  to  the  jury  this  question, 
^'Were  all  the  potatoes,  furnished  by  the  plaintiff  to  the  de- 
fendant, of  the  kind  and  quality  agreed  to  be  furnished?" 
It  is  insisted  that  such  question  was  fatally  defective  bocause 
multifarious.  We  shall  not  follow  the  ingenious  argument  of 
•counsel  in  supi)ort  of  that  propostion  to  show  what  appears 
to  us  to  be  its  obvious  infirmity.  The  difficulty  therewith, 
in  the  main,  grows  out  of  want  of  appreciation  that  respond- 
ent's claim  was  based  wholly  on  breach  of  implied  warranty 
that  the  potatoes  delivered  in  execution  of  the  written  con- 
tract were  free  from  latent  defects  rendering  them  not  such 
potatoes  as  the  contract  called  for.  There  was  no  need  for 
any  finding  as  to  the  terms  of  the  contract,  nor  any  find- 
ing as  to  the  scope  of  the  implied  warranty.  The  former 
was  in  writing,  the  latter  was  a  matter  of  law.  The  simple 
proposition  submitted  in  the  question,  quoted,  seems  to  be 
free  from  multifariousness  by  the  most  severe  test  that  could 
be  reasonably  applied  thereto. 

The  next  assignment  of  error  is,  in  effect,  that  the  verdict 
is  fatally  defective  for  want  of  any  finding  of  damages  on  a 
recoverable  basis,  or  of  facts  of  an  evidentiary  character  from 
which  the  ultimate  fact  in  that  regard  can  be  determined  as 
a  necessary  conclusion.  We  see  no  escape  from  that  con- 
tention. Respondent's  general  damages  were  limited  to  the 
difference  between  the  market  value  of  the  property  flelivered 
at  the  time  and  place  of  the  delivery,  and  the  value  at  such 
time  and  place  the  same  would  have  possessed  had  it  been  ac- 
<jording  to  the  contract.  Aultman  &  T.  Co.  v,  Hetherington, 
42  Wis.  622.  There  was  no  direct  evidence  on  that  point, 
nor  was  there  any  finding  directly  thereon.  The  finding  that 
the  potatoes  were  not  all  according  to  contract;  that  200 
bushels  were;  that  400  bushels  thereof  spoiled  in  conse- 
quence of  not  being  such  as  the  contract  called  for ;  that  such 
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potatoes  as  were  so  called  for,  at  the  time  and  place  for  the 
delivery  thereof,  were  worth  thirty-one  cents  per  bushel; 
and  that  none  of  the  potatoes  were  spoiled  through  fault  on 
the  part  of  the  respondent,  if  supported  by  the  evidence  at  all 
points,  yet  failed  to  establish,  as  a  matter  of  law,  the  market 
value  of  the  potatoes  delivered  at  the  time  and  place  of  the 
delivery.  There  should  have  been  a  specific  finding  on  that 
point.  It  was  a  vital  matter  in  the  case.  Why  a  question  in 
respect  thereto  was  not  submitted  to  the  jury,  while  a  number 
of  questions  covering  mere  evidentiary  matters  were  sub- 
mitted together  with  a  number  of  questions  which  were  en- 
tirely unnecessary,  in  view  of  the  fact  that  the  contract  be- 
tween  the  parties  was  in  writing,  is  not  easy  to  understand. 
It  might  well  be  that  400  bushels  of  the  potatoes  delivered 
upon  the  contract  spoiled  during  the  course  of  four  weeks 
after  they  were  put  into  the  respondent's  cellar,  and  even 
without  fault  on  his  part,  and  yet  that  they  were  of  some 
value  when  they  were  taken  into  his  possession. 

Complaint  is  made  because  the  court  refused  to  take  a  find- 
ing by  the  jury  as  to  whether  the  appellant  agreed  that  the 
potatoes  would  keep  for  any  particular  length  of  time.  Xo 
such  question  was  necessary  since,  as  before  indicated,  the 
agreement  was  in  writing,  rendering  all  oral  statements  about 
the  potatoes,  at  the  time  it  was  made,  entirely  immaterial. 

The  claim  is  made  that  the  finding  of  the  jury  entirely 
freeing  respondent  from  all  responsibility  for  the  destruction 
of  either  the  old  or  the  new  potatoes,  and  charging  appellant 
with  the  entire  responsibility  in  the  matter,  is  inconsistent 
in  view  of  the  undisputed  evidence.  It  looks  that  way.  The 
evidence  shows  that  on  the  second  or  third  day  after  the  po- 
tatoes were  placed  in  respondent's  cellar  he  knew  that  they 
were  dangerously  defective  and  were  liable  soon  to  become  en- 
tirely worthless ;  that  he  knew  from  day  to  day,  after  he  first 
discovered  such  condition,  that  it  was  rapidly  growing  worse, 
yet  that  he  made  no  attempt  to  remove  the  potatoes  from  the 
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cellar,  or  to  save  the  seventy-five  bushels  of  old  ones,  but  al- 
lowed all  to  remain  as  they  were  when  he  first  discovered  the 
danger,  except  as  potatoes  were  picked  over  from  time  to  time 
to  obtain  a  few  good  ones  for  his  retail  trade,  till  the  entire 
lot  became  a  decayed,  filthy,  and  worthless  mass  of  material. 
In  the  face  of  that,  the  jury  exonerated  respondent  from  all 
'blame  for  the  destruction  of  the  potatoes,  both  old  and  new, 
and  yet  decided  that  such  destruction  was  the  natural  and 
direct  result  of  the  condition  the  new  potatoes  were  in  when 
received  by  him.  The  fact  that  400  bushels  of  the  new  pota- 
toes spoiled  after  being  placed  in  respondent's  cellar  was,  as 
before  indicated,  only  evidentiary  of  the  value  thereof  when 
received.  In  no  event  could  appellant  be  properly  charged 
with  such  result  unless  it  was  one  to  be  reasonably  appre- 
hended by  both  parties  at  the  time  of  the  making  of  tlie  con- 
i;ract  as  a  circumstance  probable  to  occur  from  the  breach  of 
it.  If  appellant  is  chargeable  with  knowledge  that  respond- 
-ont  was  liable  to  put  the  new  potatoes  with  the  old  ones  and 
that  the  end  might  probably  be  the  destruction  of  both,  cer- 
tainly respondent  is  chargeable  with  such  knowledge  from 
ihe  time  he  discovered  the  condition  the  new  potatoes  were  in. 
With  that  in  mind,  the  finding  of  the  jury  holding  the  former 
responsible  for  all  that  occurred  after  the  new  potatoes  were 
placed  in  the  cellar  and  exonerating  the  respondent  from  all 
fault,  even  for  failing  to  make  an  effort  to  save  the  old  po- 
tatoes from  destruction  and  allowing  the  entire  lot  to  remain 
in  the  cellar  till  it  became  a  mass  of  filth,  seems  clearlv  ab- 
surd.  It  is  considered  that  the  findings  by  the  jury,  in  view 
of  the  imdisputed  evidence,  are  inconsistent,  and  that  the  ver- 
dict exonerating  respondent  from  all  fault  for  the  destruction 
of  any  of  the  potatoes  is  contrary  to  the  evidence.  That  ap- 
pellant is  not  chargeable  with  any  loss  which  respondent  could 
by  the  exercise  of  ordinary  care  have  prevented,  is  element- 
;ary.    Fish  v.  Tank,  12  Wis.  276;  /.  I,  Case  Plow  Works  v. 
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Niles  &  Scott  Co.  90  Wis.  690-606,  63  K  W.  1013 ;  Opten- 
berg  v.  STcelton,  109  Wis.  241-244,  85  K  W.  356. 

It  is  contended  that  the  finding  as  to  the  reasonable  cost 
of  assorting  potatoes  in  the  cellar  and  removing  therefrom 
those  which  were  rotten  is  not  warranted  by  the  evidence. 
Such  finding  was  taken  upon  the  theory  that  it  was  permis- 
sible for  respondent  to  leave  the  potatoes  in  the  cellar  for  sev- 
eral weeks,  knowing  they  were  rapidly  becoming  a  mass  of 
worthless  material,  and  pay  no  attention  thereto,  other  than 
to  sort  over  a  few  now  and  then  to  obtain  small  quantities  of 
sound  ones  to  supply  retail  trade,  and  then  charge  appellant 
with  the  cost  of  such  sorting  and  that  of  removing  the  rotten 
mass  that  remained.  That  was  by  no  means  the  reasonable 
charge  for  sorting  potatoes  and  removing  those  that  were  rot- 
ten, having  regard  to  the  special  damages  for  which  appel- 
lant was  liable.'  Clearly  as  soon  as  it  became  apparent  to  re- 
spondent that  the  potatoes  were  rapidly  decaying,  which  was 
in  two  or  three  days  after  they  were  received,  he  should  have 
removed  them  from  the  cellar  and  saved  the  old  potatoes. 
The  reasonable  cost  of  doing  that  would  be  the  extent  to  which 
respondent  could  be  said  to  have  been  damnified  by  the  breach 
complained  of.  WTiat  that  would  have  been  the  record  is  en- 
tirely silent. 

Testimony  was  ruled  out  as  immaterial  concerning  the  best 
method  of  handling  potatoes  upon  its  being  discovered  that 
they  are  in  the  condition  those  in  'question  were  found  to  be 
in  tr^'o  or  three  days  after  respondent  received  them.  Such 
evidence  was  certainly  not  immaterial.  It,  at  least,  bore  di- 
rectly on  whether  respondent  exercised  ordinary  care  to  pre- 
vent any  unnecessary  loss  accruing  because  of  the  breach  com- 
plained of.. 

A  witness,  against  objection,  was  permitted  upon  a  hypoth- 
esis supposed  to  be  warranted  by  the  evidence,  to  give  his 
opinion  as  to  whether  the  potatoes  when  they  arrived  at  the 
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agreed  place  for  delivery  were  of  good,  sound,  white  stock. 
It  is  suggested  that  the  subject  involved  in  the  question  was. 
not  one  proper  to  be  established  by  opinion  evidence.  It 
seems  otherwise.  It  may  well  be  that  the  condition  of  potatoes, 
at  one  time  may  tell  a  far  different  story  as  to  their  condition 
a  short  time  prior  thereto,  to  a  person  of  more  than  ordinary 
experience  in  observing  such  matters  than  to  one  who  is  not. 
Any  subject  wherein  a  person  may  become  specially  learned,, 
or  skilled,  is  within  the  broad  field  of  opinion  evidence.  Daly 
V.  Milwaukee,  103  Wis.  588,  79  N.  W.  752 ;  Baxter  v.  C.  <& 
N.  W.  R.  Co.  104  Wis.  307,  80  N.  W.  644 ;  1  Wharton  on 
Evidence,  §  444.  Such  evidence  is  not  confined  to  mere  mat- 
ters of  professional  or  scientific  knowledge.  It  extends  to  a 
very  wide  field,  as  an  examination  of  the  authorities  in  thi» 
court  and  elsewhere  will  readily  show.  Leopold  v.  Van  Kirk, 
29  Wis.  64:8;  Salvo  v.  Duncan,  49  Wis.  151,*4  K  W.  1074;. 
Brabbits  v.  0.  &  N.  W.  R.  Co.  38  Wis.  289 ;  Clason  v.  Mil- 
wavkee,  30  Wis.  316 ;  Whitney  v.  C.  £  N.  W.  R.  Co.  27  Wis. 
327;  Curtis  v.  C.  <&  N.  W.  R.  Co.  18  Wis.  312;  Snyder  v. 
W.  U.  R.  Co.  25  Wis.  60;  Oriffin  £  S.  Co.  v.  Joannes,  80 
Wis.  601,  50  N.  W.  785.  Whether  a  particular  matter  is 
or  is  not  a  proper  subject  for  such  evidence,  and  whether  the 
witness  presented  is  or.  is  not  competent  to  testify  because  of 
having  special  knowledge  in  respect  thereto,  is  not  always 
easy  to  determine. '  The  questions  in  that  regard,  however, 
relate  to  mere  competency,  and,  therefore,  the  trial  judge's- 
determination  thereof,"  within  all  reasonable  limits  is  su- 
preme. We  see  no  reason  to  overturn  the  judge's  ruling  in  the 
instance  before  us  upon  the  ground  that  the  testimony  was 
immaterial  because  the  matter  was  not  a  proper  subject  for 
expert  evidence.  However,  it  was  immaterial  on  another 
ground  very  clearly.  The  contract  did  not  call  for  the  kind 
of  potatoes  mentioned  in  the  question.  It  merely  called  for 
good  potatoes.  Potatoes  that  were  sound  and  reasonably 
good  keepers,  no  doubt. 

The  court  refused  to  permit  appellant  to  prove  what  kind 
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of  soil  the  potatoes  were  grown  in.  That  was  proper.  The 
assignment  of  error  in  respect  thereto  was  doubtless  made  by 
reason  of  counsel's  overlooking  the  fact,  often  alluded  to, 
that  the  written  contract,  not  the  conversation  in  relation 
thereto,  governed  the  matter.  There  was  nothing  in  the  writ- 
ing as  to  what  kind  of  soil  the  potatoes  should  be  the  prod- 
uct of. 

Complaint  is  made  because,  in  respect  to  the  interrogatory 
as  to  whether  the  plaintiff  knew  when  the  potatoes  were  sold 
the  purpose  for  which  they  were  purchased,  the  court  in- 
structed the  jury  that  knowledge  of  plaintiff's  agent  in  re- 
spect to  the  matter  was  imputable  to  the  principal.  The  ques- 
tion was  asked  as  one  bearing  on  whether  plaintiff  had,  at  the 
time  the  contract  was  made,  knowledge  of  special  circum- 
stances as  regards  how  respondent  would  probably  handle 
the  potatoes,  rendering  it  liable  for  special  damages.  It  is 
conceded  that  as  to  such  matter  the  instruction  was  proper. 
The  court,  however,  used  language  to  the  effect  that  the  acts, 
statements  and  knowledge  of  the  agent  when  the  contract  was 
made  were  binding  on  the  principal.  It  is  said,  that  it  in- 
formed the  jury  that  plaintiff  was  bound  by  any  warranty 
the  agent  may  have  made,  though  he  was  not  specially  author- 
ized thereto  by  his  principal.  That  may  be,  but  there  was. 
no  such  warranty  involved  in  the  question,  and  it  is  not  likely 
the  jury  understood  the  instruction  to  be  broader  than  the 
subject  to  which  it  related,  though  it  would  be  safer  to  use- 
more  guarded  language. 

The  court  instructed  the  jury  on  the  question  as  to  whether 
it  was  agreed  that  the  potatoes  should  be  examined  when  they 
arrived  at  Tomahawk  and  accepted  or  rejected  before  being 
taken  from  the  car: 

**Tou  are  to  bring  your  own  knowledge  and  experience  in 
determining  what  the  evidence  and  all  the  evidence  and  cir- 
cmnstances  submitted  for  your  consideration  a|)plicable  to  this 
question  really  establishes  and  means.'' 
Vol.  123—2 
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The  question  itself  was  out  of  place.  The  written  contract 
made  no  mention  of  any  such  agreement,  moreover  the  in- 
struction, so  far  as  it  permitted  the  jury  to  apply  to  the  mat- 
ter any  special  knowledge  of  their  own,  was  erroneous.  That 
is  according  to  elementary  principles. 

On  the  question  as  to  whether  a  person  of  ordinary  intel- 
ligence in  the  exercise  of  ordinary  care,  by  inspecting  the  po- 
tatoes after  they  arrived  at  Tomahawk  and  before  removing 
them  from  the  car,  could  have  determined  whether  they  were 
the  kind  and  quality  agreed  upon,  the  court  instructed  the 
jury  in  these  words :  "He  would  not  be  required  to  look  at 
the  whole  mass  in  the  car  or  look  at  them  other  than  in  a  fair 
and  reasonable  way,"  etc.  The  complaint  that  the  province 
of  the  jury  was  thereby  invaded  seems  to  be  warranted.  The 
nature  of  the  inspection  necessary  to  come  up  to  the  standard 
of  ordinary  care  in  the  circumstances  presented  was  wholly 
a  subject  for  the  jury  to  determine.  Whether  an  examina- 
tion sufficient  to  enable  one  to  inform  himself  in  a  general 
way  of  the  character  of  the  entire  car  of  potatoes  may  or  may 
not  have  been  required  to  come  up  to  the  necessary  standard 
of  care,  was  a  jury  question.  There  are  but  few  situations 
where  it  is  safe  to  instruct,  as  a  matter  of  law,  what  is  and 
what  is  not  consistent  with  ordinary  care. 

Now  we  have  specially  or  generally  considered  all  of  the 
assignments  of  error.  Those  that  have  not  been  named  spe- 
cifically are  involved  in  and  decided  wuth  those  which  are. 
The  judgment  must  be  reversed  and  the  cause  remanded  for 
a  new  trial.  It  is  hoped  that  when  such  trial  shall  occur  only 
the  case  made  by  the  pleadings  in  view  of  the  undisputed 
fact,  that  the  potatoes  were  purchased  under  a  written  con- 
tract, will  be  tried  and  submitted  to  the  jury;  that  all  ex- 
traneous matters  will  be  excluded.  The  contract  must  be 
held  to  determine  the  question  as  to  the  kind  of  potatoes 
which  were  bought.  They  were  simply  good  potatoes.  That 
doubtless  called  for  potatoes  of  good  merchantable  quality, 
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and  that  called  for  at  least  ordinary  keeping  qualities.  When 
it  comes  to  a  question  of  damages  it  should  not  be  forgotten, 
as  to  general  damages,  that  the  true  standard  for  breach  of 
implied  warranty,  as  in  a  case  of  this  kind,  is  the  difference 
between  the  iparket  value  of  the  property  delivered  at  the 
time  and  place  it  was  received  and  the  market  value  at  such 
time  and  place  of  property  of  the  kind  the  contract  called  for. 
In  addition  such  special  damages  as  are  properly  claimed  in 
the  pleading,  established  by  the  evidence,  and  allowable  by 
correct  legal  principles  as  herein  outlined,  may  be  recovered. 
Further,  it  must  be  borne  in  mind  upon  a  second  trial  that  it 
was  not  consistent  with  ordinary  care  for  respondent  to  allow 
the  potatoes  to  remain  in  the  cellar  in  contact  with  good 
stock,  with  knowledge  of  all  the  facts,  till  all  the  potatoes  be- 
came a  mass  of  filthy  worthless  material. 

By  the  Court. — The  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 


Wolfgram,  Appellant,  vs.  Town  of  Schoepke,  Respondent. 
Same,  Respondent,  vs.  Same,  Appellant. 

September  27-^October  18,  1904. 

Appeasable  orders:  New  trial:  Discretion:  Imposing  terms:  Jurors: 

Verdict:  When  mistake  can  be  shovm. 

1.  Under  sec.  3069,  Stats.  1898,  an  order  denying  plaintiff's  motion 

to  correct  a  special  verdict  and  enter  Judgment  thereon  in  his 
favor  is  not  appealable,  and  an  appeal  therefrom  will  be  dis- 
missed. 

2.  When  a  new  trial  Is  granted  without  the  imposition  of  terms, 

it  raises  a  presumption  that  the  court  deemed  the  verdict 
perverse,  which  \b  overcome  if  the  record  discloses  some  evi- 
dence to  sustain  the  verdict. 

3.  In  such  case,  unless  there  is  an  abuse  of  discretion,  the  order 

will  be  sustained,  except  in  respect  of  the  failure  to  impose 
terms. 
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4.  The  rule  which  excludes  Jurors'  testimony  as  to  their  conduct 
in  the  proceedings  involved  in  reaching  and  agreeing  upon  the 
verdict,  does  not  exclude  their  evidence  as  to  what  really  was 
the  verdict  agreed  upon  in  order  to  prove  that  it  has  not  been 
correctly  expressed. 

6^  The  rule  which  does  not  allow  Jurors  to  impeach  their  verdict^ 
applies  to  the  agreement  which  the  Jury  reached,  and  not  to 
the  written  paper  filed,  intended  to  express  that  agreement. 

6.  Where,  in  answering  a  question  of  a  special  verdict:  Was  plaintilT 

guilty  of  any  want  of  ordinary  care  which  contributed  to  the 
injury  he  received?  the  Jury  inserted  the  answer  "Tes,"  the 
trial  court  may  properly  receive  and  consider  the  affidavits 
of  all  the  Jurors,  to  the  effect  that  they  all  agreed  that  the 
plaintiff  was  not  guilty  of  any  want  of  ordinary  care,  and 
that  the  insertion  of  the  answer  "Tes"  instead  of  "No"  was  a 
mistake,  and  Justifies  the  exercise  of  discretion  in  awarding 
a  new  trial. 

7.  In  such  case,  plaintiff  having  appealed  to  the  court's  discretion, 

it  is  error  to  grant  a  new  trial  without  the  imposition  of  terms. 

Appeals  from  orders  of  the  circuit  court  for  Oneida 
county:  W.  C.  Silvebtuobn,  Circuit  Judge.  Dismissed  on 
plaintiff's  appeal;  reversed  on  that  of  defendant. 

Action  for  personal  injuries  from  a  hole  in  a  country  high- 
way, left  by  the  town  authorities  in  original  construction  by 
merely  covering  the  same  with  poles.  Special  verdict  of 
twenty  questions  returned  by  jury,  finding  all  material  facts 
in  favor  of  the  plaintiff,  except  that  question  No.  16,  "Was 
plaintiff  guilty  of  any  want  of  ordinary  care  which  contrib- 
uted to  injury  he  received  ?"  was  answered  "Yes."  Plaintiff 
produced  affidavits  of  all  twelve  jurors  to  the  effect  that  all' 
the  jurors  agreed  that  plaintiff  was  not  guilty  of  any  want  of 
ordinary  care,  and  that  the  insertion  of  the  answer  "Yes" 
instead  of  the  word  "No"  was  a  mistake.  The  foreman^ 
agreeing  with  these  facts,  states  that  he  intended  to  write 
answer  to  the  sixteenth  question  so  as  to  find  that  said  plaint- 
iff was  not  guilty  of  any  want  of  ordinary  care  which  con- 
tributed to  his  injury.  Upon  these  affidavits  the  plaintiff 
moved,  first,  that  the  answer  "Yes"  to  the  sixteenth  question 
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be  stricken  out,  and  the  answer  "No"  be  inserted  in  lien 
thereof,  and  for  judgment  upon  the  verdict  as  so  amended, 
basing  the  request  also  on  the  contention  that  there  was  no 
evidence  to  sustain  the  affirmative  answer  to  that  question. 
That  motion  was  denied,  from  which  denial  the  plaintiflf  ap- 
peals. 

Thereupon  plaintiff  moved  on  minutes  and  said  affidavits 
for  a  new  trial.  Defendant  moved  to  strike  out  jurors'  affi- 
davits. The  court  entered  its  order  reciting  that  the  motion 
was  based  on  a  mistake  in  the  verdict  and  on  the  lack  of  sup- 
port from  evidence,  whereby  it  denied  defendant's  motion  to 
strike  out  said  affidavits,  "excepting  that  said  affidavits  be  re- 
ceived and  considered  only  as  tending  to  show  that  there  was  a 
mistrial  by  reason  of  a  mistake  by  the  jury  in  writing  the  an- 
swer to  question  No.  16,''  but  rejecting  said  affidavits  in  as 
far  as  they  "tend,  generally,  to  impeach  or  contradict  said  spe- 
cial verdict."  The  court  entered  further  order  granting 
plaintiff's  motion  to  set  aside  the  verdict  and  awarding  a  new 
trial,  no  costs  being  imposed  on  either  party.  From  that  order 
the  defendant  appeals. 

For  the  plaintiff  there  was  a  brief  by  John  Barnes,  attor- 
ney, and  E.  D.  Mindhan,  of  counsel,  and  oral  argument  by 
Mr.  Barnes, 

A.  W.  Shelton,  for  the  defendant. 

Dodge,  J.  There  can  be  no  doubt  that  the  order  denying 
plaintiff's  motion  to  correct  the  verdict  and  enter  judgment 
in  his  favor  is  excluded  from  those  which  are  appealable  by 
sec.  3069,  Stats.  1898.  Its  appealability  is  contended  for 
under  subd.  1  of  that  section,  and,  obviously,  no  other  can 
have  application.  But,  however  much  it  may  affect  a  substan- 
tial right,  as  pointed  out  in  Murphey  v.  Weil,  86  Wis.  643, 
57  N.  W.  1112,  it  did  not  determine  the  action,  nor  prevent  a 
judgment  from  which  the  plaintiff  might  have  appealed.  If 
the  court  committed  error  in  refusing  to  amend  the  verdict 
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upon  the  affidavits  of  the  jurors,  that  question  plaintiff  could 
have  saved  and  brought  before  us  for  review  upon  an  appeal 
from  a  judgment  in  favor  of  the  defendant,  which,  doubtless, 
must  have  followed  this  verdict  as  it  reads.  The  nonappeal- 
ability  of  such  an  order  is,  however,  settled  by  Mills  v.  Con- 
ley,  110  Wis.  525,  530,  86  K  W.  203.  Counsel  for  plaintiff 
takes  issue  with  one  statement  made  in  that  case,  however,  to 
the  effect  that  an  appeal  from  a  similar:  order  was  sustained 
in  Murphey  v.  Weil  under  the  fourth  subdivision  of  sec. 
3069,  as  it  existed  at  that  time,  but  not  at  the  time  of  the  ap- 
peal in  Mills  V.  Conley,  That  subdivision  gave  an  appeal 
from  any  order  'S^hen  it  involves  the  merits  of  an  action  or 
some  part  thereof."  Counsel  contends  that  appealability  of 
the  order  in  Murphey  v.  ^Yeil  was  not  predicated  upon  that 
subdivision,  but  upon  subd.  1,  because  the  court  said  that  the 
order  "affected  a  substantial  right."  This,  however,  was  ob- 
viously no  more  than  the  use  of  the  latter  expression,  albeit 
appearing  in  subd.  1  as  an  equivalent  for  that  above  quoted 
from  subd.  4.  If,  however,  Murphey  v.  Weil  must,  as  plaint- 
iff contends,  be  read  to  assert  appealability  of  such  an  order 
under  subd.  1,  it  is  effectively  overruled  by  Mills  v.  Conley, 
which  is  clearly  correct,  for  subd.  1  does  not  give  appealabil- 
ity to  an  order  merely  because  it  affects  a  substantial  right, 
but  only  when  it  also,  in  effect,  determines  the  action,  and 
prevents  a  judgment  from  which  an  appeal  might  be  taken. 
There  is  no  escape  from  the  conclusion  that  plaintiff's  appeal 
must  be  dismissed. 

Turning  now  to  defendant's  appeal  from  the  order  granting 
a  new  trial,  we  are  confronted  by  the  not  unusual  uncertainty 
as  to  the  grounds  on  which  it  was  awarded.  That  uncertainty 
is  narrowed  somewhat  by  the  order  itself,  which  declares  the 
motion  to  have  been  urged,  first,  because  of  mistake  in  writ- 
ing out  answers  to  special  verdict ;  and,  secondly,  because  ver- 
dict was  not  supported  by  evidence.  This  second  ground  is 
still  uncertain,  for  it  is  contended  here,  as  also  doubtless 
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below,  both  that  there  was  no  evidence  of  contributory  negli- 
gence, and  that  the  evidence  so  preponderates  against  such 
fact  that  the  court  should,  in  its  discretion,  have  set  aside  a 
finding  of  contributory  negligence.  Doubtless  we  should  solve 
this  uncertainty  in  favor  of  the  former  ground  because  of  the 
nonimposition  of  terms,  which  raises  a  presumption  that  the 
court  deemed  the  verdict  perverse,  if  that  view  is  reasonably 
possible  in  light  of  the  evidence;  for  when  a  new  trial  is 
granted  in  the  field  of  discretion  it  is  so  far  in  the  nature  of 
a  favor  to  the  moving  party  that  the  trial  court  should  impose 
some  reasonable  terms  as  a  condition.  Mills  v.  Conley,  110 
Wis.  530,  86  X.  W.  203 ;  Port  Huron  E.  &  T.  Co.  v.  Clem- 
enis,  113  Wis.  249,  258,  89  K  W.  160 ;  Oiese  v.  MihvauTcee 
E.  R.  £  L.  Co,  116  Wis.  69,  92  K  W.  356;  Collins  v,  Janes- 
rille,  117  Wis.  415,  424,  94  X.  W.  309 ;  Second  Nat.  Bank 
V.  Smith,  118  Wis.  18,  24,  94  Is^.  ^^\  664.  We  cannot,  how- 
ever, indulge  that  presiimption  here,  for  an  examination  of 
the  record  discloses  some  evidence  from  which  conclusion  of 
contributory  negligence  might  be  drawn,  albeit  contradicted, 
and  that,  too,  so  preponderantly  as  to  warrant  the  trial  court 
in  deeming  justice  to  require  a  new  trial.  The  defect  was  an 
old  excavation,  approximately  three  feet  square  and  three  feet 
deep,  in  the  course  of  a  newly  opened  road.  It  was  covered 
with  split  tamarack  poles.  A  traveled  track  of  disputed 
clearness  and  persistency  passed  around  it,  with  wheel  tracks 
from  one  foot  to  two  and  a  half  feet  away.  Its  perceptibility 
from  a  wagon  was  aflSrmed  and  denied.  The  road  was  a  new 
and  poor  one,  over  which  plaintiff  was  driving  for  the  first 
time,  and  in  broad  daylight,  and  was  watching  the  road.  W^e 
cannot  say  that  reasonable  minds  might  not  differ  as  to 
whether  the  plaintiff  saw  or  ought  to  have  seen  this  peril,  or 
exercised  ordinary  care  in  driving  so  close  that  his  wheels  cut 
into  it  We  must  therefore  conclude  that,  if  the  court  did 
not  act  exclusively  upon  the  mistake  in  writing  answer  to  the 
special  verdict,  he  granted  the  new  trial  because  he  believed 
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the  evidence  to  so  preponderate  against  the  finding  as  to  make 
such  an  order  proper  to  guard  against  injustice.  If  he  did 
so,  we  are  not  prepared  to  think  there  was  any  abuse  of  dis- 
cretion, but  that  his  order  should  be*sustained,  except  in  re- 
spect of  the  failure  to  impose  terms  on  plaintiff. 

It  is,  however,  probably  true  that  ihe  new  trial  was  granted 
because  the  court  was  convinced  by  the  jurors'  affidavits  that 
tlie  written  verdict  did  not  express  the  conclusion  of  the  jury, 
and  that  the  peril  of  injustice  from  entry  of  judgment  for 
defendant  was  so  great  that,  in  exercise  of  the  discretion 
vested  in  him,  a  new  trial  ought  to  be  had.  This  view  pre- 
sents the  question  whether  the  affidavits  of  jurors  could  be  re- 
ceived as  evidence  of  the  facts  they  state.  The  general  rule 
is  very  ancient,  and  often  reiterated,  that  the  statements  of 
the  jurors  will  not  be  received  to  establish  their  own  miscon- 
duct or  to  impeach  their  verdict  Edmister  v,  Oarrison,  18 
Wis.  694,  603.  An  excellent  collection  and  analysis  of  de- 
cided cases  will  be  found  in  Woodwcurd  v.  Leavitt,  107  Mass. 
463.  From  this  it  appears  that  the  early  idea  was  that  of 
secrecy  in  their  deliberations,  and,  further,  the  impropriety 
of  receiving  jurors'  statements  as  to  their  mental  processes, 
whether  to  impeach  or  support  their  verdict  This  rule,  in 
its  application,  has  been  subjected  to  much  of  refinement  and 
qualification  by  different  courts,  involving  conflict  of  dicta 
and  of  actual  decision  which  it  would  not  be  profitable  to  re- 
view in  detail  nor  possible  to  harmonize.  The  necessity  of 
some  limitation  to  the  general  rule  against  receiving  state- 
ments of  the  jurors  is  declared  in  McBean  v.  State,  83  Wis. 
206,  209,  53  N.  W.  497.  In  some  cases  the  rule  is  limited 
to  things  which  transpire  in  the  jury  room  or  in  court,  but  it 
will  be  found  in  most  of  those  cases  also  limited  to  matters 
involved  in  reaching  the  verdict  This  limitation  was  rec- 
ognized and  applied  in  Hempton  v.  State,  111  Wis.  127, 145, 
86  N.  W.  596;  Roman  v.  State,  41  Wis.  312;  Schissler  v. 
State,  122  Wis.  365,  99  IST.  W.  593;  Peppercorn  v.  Black 
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Biver  Falls,  89  Wis.  38,  41,  61  N.  W.  79 ;  Mattox  v.  U.  S. 
146  U.  S.  140,  13  Sup.  Ct.  50.  In  line  with  the  same  idea 
are  a  number  of  decisions  drawing  a  distinction  between  the 
proceedings  involved  in  reaching  and  agreeing  upon  the  ver- 
dict and  the  mere  act  of  expressing  it,  either  orally  or  in 
writing.  The  following  cases  recognize  such  distinction,  and 
iiold  that  the  reasons  excluding  jurors'  testimony  as  to  their 
•conduct  in  the  former  stage  do  not  exclude  their  evidence  as 
to  what  really  was  the  verdict  agreed  on  in  order  to  prove  that 
it  has  not  been  correctly  expressed,  through  mistake  or  other- 
wise: Cogan  v.  Ehden,  1  Burrows,  383;  Roberts  v,  Hughes, 
1  Mees.  &  W.  399 ;  Little  v.  Larrabee,  2  Greenl.  37 ;  Weston 
V.  Oilmore,  63  Me.  493 ;  Peters  v.  Fogarty,  55  N.  J.  Law, 
^86,  26  Atl.  855;  Jackson  v.  Dickenson,  15  Johns.  309; 
Dalrymple  v.  Williams,  63  N.  Y.  361;  Hodgkins  v.  Mead, 
119  N.  Y.  166,  23  K  E.  559 ;  Capen  v.  Stoughton,  16  Gray, 
364;  Pelzer  Mfg.  Co.  v.  Hamburg-B.  F.  Ins.  Co.  71  Fed. 
'830.  Several  of  these  cases  were  cited  with  approval  of  this 
very  distinction  in  McBean  v.  State,  supra.  Against  their 
•doctrine  we  find  Polhemus  v.  Heiman,  50  Gal.  438,  Murphy 
V.  Murphy,  1  S.  Dak.  316,  47  N.  W.  142,  and  McKMey  v. 
First  Nat.  Bank,  118  Ind.  375,  21  N.  E.  36.  Of  these,  the 
first  two  seem  to  be  controlled  by  local  statutes,  and  are  there- 
fore not  persuasive.  The  Indiana  case,  however,  squarely 
•denies  the  admissibility  of  jurors'  testimony  to  prove  that  the 
written  answer  to  a  special  question  was  the  reverse  of  the 
agreement  in  fact  reached.  This  view  is  based  on  the  rule 
tiiat  jurors  cannot  "impeach  their  own  verdict"  But  is  it 
an  attempt  to  impeach  their  own  verdict  ?  That  depends  on 
the  sense  in  which  that  word  is  used.  Is  the  written  paper 
£led,  or  the  agreement  which  the  jury  reach,  the  verdict  'i  We 
think  the  latter  is  what  is  intended  when  we  say  the  jurors 
cannot  impeach  it  The  former,  like  most  records  or  writ- 
ings, is  but  the  expression  or  evidence  of  some  mental  con- 
ception.   Hence  it  may  well  be  said  that  a  showing  that  such 
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writing  is  not  correct  is  not  impeachment  of  the  verdict  itself. 
The  repudiation  of  written  expressions,  when,  by  mistake, 
they  fail  to  express  the  intention  or  mental  concept,  is  famil- 
iar in  the  law.  A  writing  is  not  a  contract  when  it  fails  to 
express  that  on  which  the  minds  of  the  parties  met,  and  courts 
freely  exercise  power  to  correct*  mistakes  when  the  proof 
leaves  no  doubt  that  the  real  contract  was  something  else. 
That  which  decides  the  rights  of  parties  litigant  is  the  unani- 
mous agreement  of  the  jurors.  Eafch  party  is  entitled  to  such 
judgment  as  results  from  that  agreement.  Any  other  is  pre- 
sumptively unjust,  and  any  rule  that  necessitates  it  is  unrea- 
sonable, unless  supported  by  considerations  of  public  policy^ 
or  of  such  danger  from  opening  the  door  to  investigation  that 
wrong  is  likely  to  be  done  oftener  than  the  right  promoted. 
We  are*  persuaded  that  the  reasons  which  should  exclude  a 
juror  from  showing  that  he  made  a  mistake  in  reaching  his 
conclusion  (see  Murdoch  v,  Sumner,  22  Pick.  156)  do  not 
extend  to  a  showing  that  the  words  used  in  conveying  it  to 
the  court,  or  enrolling  it  on  the  records,  by  mistake  of  the  per- 
son uttering  or  writing  them,  fail  to  express  the  conclusion 
reached  by  all  the  jurymen.  Of  course,  the  showing  of  the 
latter  fact  must  be  clear  beyond  peradventure ;  at  least  to  war- 
rant a  change  in  the  written  verdict  and  final  judgment 
thereon.  If  the  slightest  doubt  lurks  in  the  mind  of  the  court, 
he  should  confine  relief  to  the  granting  of  a  new  trial,  which, 
of  course,  he  may  always  order  when  there  is  reasonable  cause 
to  believe  that  the  judgment  will  do  injustice.  Some  courts 
incline  to  the  view  that  a  new  trial  is  the  onlv  relief  after  the 
jury  have  separated.  Little  v,  Larrabee,  supra;  ^yeston  v. 
GiJmore,  63  lie.  493.  But  the  clear  weight  of  authority  is 
that,  upon  sufficiently  clear  showing  of  the  mistake,  and  of 
what  was  the  verdict  agreed  on  and  intended  to  be  expressed, 
the  court  may  substitute  a  true  expression  for  the  incorrect 
one,  and  enter  judgment  accordingly.  See  Cofjan  v,  Ehden, 
supra;  Peters  i\  Fogarty,  supra;  Dalrymple  r.    ^yiUi<^ms^ 
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^upra;  Hodgkins  v.  Meadj  supra;  Pelzer  Mfg.  Co.  v.  Ilam- 
burg-B.  F.  Ins,  Co.,  supra. 

We  conclude,  therefore,  that  the  trial  court  properly  re- 
ceived and  considered  the  affidavits  of  the  jurors  in  this  case ; 
that  they  at  least  sufficed  to  satisfy  the  court  of  great  danger 
of  injustice  being  done  by  entry  of  judgment  in  accordance 
with  the  written  verdict,  and  therefore  justified  him  in  ex- 
ercising his  discretion  to  relieve  plaintiff  from  the  predica- 
ment in  which  he  stood  by  awarding  him  another  trial. 
ANTiether  such  affidavits  made  so  plain  a  case  as  to  entitle 
plaintiff  to  correction  of  the  verdict  and  judgment  in  hia 
favor  is  a  question  not  open  to  plaintiff  on*  this  appeal. 
Plaintiff  might  probably  have  raised  it  had  he  refrained 
from  motion  for  new  trial  and  appealed  from  a  judgment  in 
defendant's  favor.  When,  however,  he  made  the  latter  mo- 
tion, he  appealed  to  the  court's  discretion  to  relieve  him  from 
the  adverse  situation  which,  while  not  due  to  his  fault  or 
mist^ike,  was  due  neither  to  any  misconduct  of  the  jury  nor 
error  of  the  court.  He  had  no  absolute  right  to  such  relief, 
but  merely  to  have  the  court  exercise  a  judicial  discretion 
whether  it  ought  to  be  accorded  him.  The  situation  does  not 
fall  within  any  of  those  where  it  is  held  proper  to  grant  the 
relief  without  terms,  under  the  authorities  on  the  subject 
above  cited.  W^e  are  brought  to  the  conclusion,  therefore,, 
that  the  court  committed  no  error  in  awarding  new  trial; 
but,  whether  it  was  granted  because  the  verdict,  as  filed,  was 
against  the  weight  of  evidence  or  was  impugned  by  the  affi- 
davits of  the  jurors,  error  was  committed  in  failing  to  im- 
pose reasonable  terms  as  a  condition.  What  those  terms 
should  be  is  a  subject  for  consideration  primarily  by  the  trial 
court. 

By  the  Court. — Plaintiff's  appeal  is  dismissed.  Upon  de- 
fendant's appeal  the  order  is  reversed,  and  cause  remanded 
with  directions  to  embody  in  the  order  granting  new  trial 
the  payment  of  reasonable  terms  by  plaintiff  as  a  condition. 
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Towisr   OF  Newbold,   Respondent,  vs.   Douglas,   County 

Treasurer,  Appellant 

September  Sl^Octoher  18,  190i. 

Taxation:  OoUectUm  of  delinquent  taxes:  Cause  of  action:  Parties: 
County  treasurer:  Judgments:  Exceptions,  when  not  necessary: 
Appeal  and  error, 

1.  When  a  county  treasurer.  In  his  official  capacity,  has  moneys 
in  his  hands  belonging  to  a  town,  representing  the  proceeds  of 
delinquent  taxes  returned  by  the  town  and  afterwards  collected, 
the  remedy  for  its  collection  is  not  against  the  treasurer  but  by 
action  against  the  county  as  for  money  had  and  received. 
^.  The  pleadings  and  findings  in  an  action  must  show  a  state  of 
facts  from  which  the  legal  liability  which  is  embodied  in  the 
Judgment  necessarily  follows,  or  the  Judgment  will  be  reversed 
notwithstanding  the  absence  of  exceptions. 
{3.  Whether  in  a  proper  action  by  a  town  against  a  county  for 
delinquent  taxes  returned  by  the  town,  and  afterwards  col- 
lected, the  five  per  cent,  collection  fees  under  sec.  1112,  Stats. 
1898,  the  five  per  cent,  interest  under  sec.  1129,  the  twenty-five 
cents  advertising  fee  on  each  parcel  under  sec.  1133,  the  twenty- 
five  cents  for  a  certificate  fee  on  each  certificate  of  sale  under 
sec.  1196,  and  the  fifteen  per  cent  interest  on  each  certificate 
of  sale  of  lands  bid  in  by  the  county  from  the  date  of  sale  to 
the  date  of  assignment  or  redemption  under  sees.  1165  and 
1192,  are  properly  allowable  to  the  town,  not  determined.] 

• 
Appeal  from  a  judgment  of  the  circuit  court  for  Oneida 

-county:  W.  C.  Silveethobn",  Circuit  Judge.    Reversed. 

Sam  8,  Miller,  for  the  appellant 

A.  W.  Shelton,  iot  the  respondent 

WiNSLOW,  J,  This  is  an  action  for  money  had  and  re- 
iseived.  It  was  alleged  in  the  complaint  and  shown  by  tho 
evidence  that  the  delinquent  real-estate  taxes  returned  by  the 
town  treasurer  of  the  plaintiff  town  to  the  defendant  as 
<50unty  treasurer  in  both  the  years  1901  and  1902'  exceeded 
*the  county  tax  imposed  on  the  town  for  both  of  said  years. 
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and  that  the  defendant  afterwards  collected,  by  sales  of  said 
real  estate,  all  of  said  delinquent  taxes,  with  interest  and 
charges,  but  failed  to  pay  over  to  the  town  all  of  the  excess. 
The  court  found  that  the  amount  of  the  excess  due  the  town, 
exclusive  of  interest,  fees,  and  expenses,  was  $714.19,  and 
found  that  the  town  was  entitled  to  recover  this  sum,  together 
with  five  per  cent,  collection  fees,  under  sec.  1112,  Stats. 
1898,  five  per  cent,  interest  under  sec.  1129,  twenty-five  cents- 
for  an  advertising  fee  on  each  parcel  under  sec.  1133,  twenty- 
five  cents  for  a  certificate  fee  on  each  certificate  of  sale  under 
sec  1196,  and  fifteen  per  cent,  interest  on  each  certificate  of 
sale  of  lands  bid  in  by  the  county  from  the  date  of  sale  to- 
the  date  of  assignment  or  redemption  under  sees.  1165  and 
1192.  Judgment  was  entered  for  the  plaintiff  for  the  ag- 
gregate of  these  sums,  and  the  defendant  appeals. 

It  is  very  clear  to  our  minds  that  the  complaint  does  not 
all^e,  nor  do  the  findings  find  any  facts  which  justify,  this 
judgment  against  the  defendant  He  is  simply  holding  the 
money  in  his  official  capacity.  In  the  eye  of  the  law  the 
money  is  in  the  possession  of  the  county  through  its  treas- 
urer, and  if  it  belongs  to  the  plaintiff  the  county  should  be 
sued,  not  the  officer.  The  language  used  in  State  ex  rel. 
School  Directors  v.  Nelson,  105  Wis.  Ill,  80  N.  W.  1105,. 
is  quite  applicable  here,  viz. : 

''The  right  of  the  relators  is  one  against  the  county,  is- 
based  on  implied  contract  to  repay  the  money  had  and  re- 
ceived to  the  relator's  use,  and  would  support  a  direct  legal 
action  but  for  the  statute  requiring  claims  against  counties 
to  be  presented  to  the  county  board,  and  brought  into  court. 
only  by  appeal." 

It  is  true  that  in  that  case  the  action  was  an  action  of  man- 
damns  against  the  county  treasurer,  and  the  duty  to  turn 
over  the  moneys  in  question  arose  from  common-law  prin- 
ciples, and  not  from  statute,  but  these  facts  make  no  differ- 
ence with  the  principle  laid  down  by  the  court,  namely,  that,. 
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where  a  county  treasurer  in  his  oflScial  capacity  has  moneys 
in  his  hands  belonging  to  another,  the  remedy  is  by  action 
against  the  county  as  for  money  had  and  received.  This  prin- 
<;iple  seems  to  our  minds  self-evident  and  fundamental.  If  a 
municipal  treasurer  is  liable  to  be  sued  individually  in  every 
such  case,  the  ofSce  will  surely  become  a  very  onerous  and  un- 
desirable one.  In  legal  contemplation  the  county  holds  the 
money,  and  hence  the  county  should  be  sued.  Of  course,  if 
the  governing  body  has  directed  its  treasurer  to  pay  over  the 
money,  so  that  nothing  remains  to  be  done  save  the  minis- 
terial act  of  handing  over  the  money,  that  act  may  be  en- 
forced by  mandamus;  but  that  is  not  the  case  here.  Upon 
the  argument  of  the  case  this  point  was  suggested  to  respond- 
ent's counsel,  and  he  was  understood  to  refer  to  the  case  of 
Crandon  v.  Forest  Co.  91  Wis.  239,  64  N.  W.  847,  as  justify- 
ing the  present  action  against  the  treasurer  instead  of  against 
the  county.  The  points  decided  in  that  case  were  that  for 
the  tortious  act  of  the  county  board  in  remitting  valid  town 
taxes  the  countv  was  not  liable  to  the  town,  but  that  the  treas- 
urer's  duty  was  to  proceed  and  collect  the  tax  if  valid ;  and 
he  could  be  compelled  so  to  do,  or  to  respond  in  damages  for 
his  failure.  It  requires  nothing  more  than  the  mere  state- 
ment of  these  propositions  to  show  that  they  have  no  bearing 
on  the  presents  question.  It  is  a  familiar  principle  that  the 
pleadings  and  findings  must  sustain  the  judgment;  that  is, 
they  must  show  a  state  of  facts  from  which  the  legal  liability 
which  is  embodied  in  the  judgment  necessarily  follows,  or  the 
judgment  will  be  reversed,  notwithstanding  the  absence  of  ex- 
ceptions. Blossom  V.  Ferguson,  13  Wis.  75;  Optenberg  t\ 
Skelton,  109  Wis.  241,  85  N.  W.  356. 

It  is  true  that  no  error  is  assigned  in  the  appellant's  brief 
to  that  part  of  the  judgment  which  directs  the  recovery  of 
the  principal  sum  of  the  excess,  but  only  to  that  part  which 
awards  interest  and  charges;  but  as  one  recovery  is  equally 
unwarranted  as  the  other,  and  the  appeal  is  from  the  entire 
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judgment,  we  have  concluded  to  reverse  in  toto.  The  ques- 
tion whether  the  various  sums  of  interest  and  charges  are 
properly  allowable  to  the  town  in  a  proper  action  against  the 
county  is  an  interesting  one,  but  it  cannot  be  determined 
here. 

By  the  Court — Judgment  reversed,  and  action  remanded 
with  directions  to  dismiss  the  complaint. 


In  be  McCauley. 

September  27 — October  18,  1904. 


Criminal    law    and    practice:    Imprisonment:    Escape:    Recapture: 
Unexpired  sentence:  Statutes:  Construction, 

1.  By  the  common  law  a  prisoner  escaping  from  custody,  while 

serving  a  sentence  for  a  criminal  offense,  is  liable  to  recap- 
ture and  reconfinement  to  serve  out  his  sentence,  the  term  of 
his  voluntary  absence  not  being  counted  in  his  favor. 

2.  In  such  case,  Judicial  direction,  other  than  that  contained  in 

the  original  Judgment,  is  unnecessary. 

3.  In  such  case,  for  the  offense  of  escape,  or  prison  breach  and 

escape,  a  trial  and  sentence  is  necessary  in  order  to  punish 
the  offender,  the  same  as  in  case  of  other  offenses. 

4.  Sees.  4490  and  4494,  Stats.  1898,  and  ch.  75,  Laws  of  1901  (pro- 

viding punishment  for  escape,  and  prison  breach  and  escape), 
are  declaratory  of  the  colnmon  law. 

Habeas  Cokptjs.    Petitioner  remanded. 

Habeas  corpus  to  Henry  Town,  warden  of  the  state  prison, 
to  test  his  right  to  retain  in  custody  at  such  prison  Charles 
McCauley,  it  being  alleged  in  the  petition  that  said  McCauley 
June  5,  1899,  was  by  the  circuit  court  for  Portage  county, 
IVisconsin,  sentenced  to  imprisonment  in  said  prison  for  five 
years,  the  term  to  commence  on  said  day  at  12  o'clock  noon ; 
that  a  certificate  of  conviction  was  made  accordingly  and  said 
McCauley  placed  in  actual  confinement ;  that  the  sentence  ex- 
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pired  June  6,  1904,  but  nevertheless,  that  the  warden  of  said 
prison  refuses  to  release  the  petitioner. 

The  return  to  the  writ  is  to  this  effect,  among  other  things  r. 
The  petitioner  January  25,  1900,  escaped  from  the  state 
prison,  where  he  was  serving  pursuant  to  the  sentence  men- 
tioned in  the  petition.  Thereafter  he  was  a  fugitive  from 
justice  till  the  26th  day  of  March,  1902.  He  had  still  to- 
serve  of  the  sentence  imposed  upon  him  at  the  time  of  his 
escape  three  years  one  month  and  ten  days,  after  giving  him> 
allowance  for  all  good  time  earned  during  his  confinement 
The  full  term  of  imprisonment,  imposed  upon  him  by  the- 
sentence  aforesaid/  will  not  expire  until  May  2,  1905,  even 
if  there  be  allowed  to  him  all  good  time  permissible  by  law 
under  any  circumstances.  He  is  now  in  custody  and  retained 
in  pursuance  to  the  sentence  mentioned  in  the  petition,  inr 
order  that  the  full  term  of  imprisonment  may  be  satisfied. 

A  motion  was  made  to  discharge  the  petitioner,  notwith- 
standing the  return,  because  of  the  insufficiency  thereof. 

James  Murray  and  Emerson  Ela,  for  the  petitioner. 

For  the  respondent  there  was  a  brief  by  the  Attorney  Gen- 
eral and  L.  H.  Bancroft,  first  assistant  attorney  general,  and 
oral  argument  by  Mr.  Bancroft. 

Maeshall,  J.  The  proposition  of  counsel  for  the  relator 
is,  that  if  a  person  confined  in  the  state  prison  in  execution  of 
a  sentence  obtains  his  liberty  by  escape  from  prison  or  a 
prison  breach,  he  can  only  be  reconfined  pursuant  to  a  sen- 
tence under  sec.  4490,  Stats.  1898,  providing  that  in  case  of 
an  escape  from  prison  the  guilty  person  shall  be  punished  by 
imprisonment  "not  to  exceed  ten  years,  in  addition  to  the- 
former  sentence,"  or  sec.  4494,  Stats.  1898,  providing  that 
in  case  of  a  prisoner  breaking  and  escaping  from  prison  he 
shall  be  punished  by  imprisonment  for  "one  year  in  addition 
to  the  unexpired  term  of  the  former  sentence."  Counsel  con- 
tends that  sec  4494  was  enacted  to  meet  such  a  case  as  thifr 
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one,  where  at  the  time  of  the  recapture  the  original  sentence 
has  expired,  while  sec.  4490  was  no.t  intended  to  apply  to  an 
escape  from  prison  and  recapture  of  the  prisoner  during  the 
period  for  which  he  was  sentenced,  and  that  both  sections  con- 
template a  trial  and  sentence.  We  do  not  deem  it  necessary 
to  the  disposition  of  this  case  to  argue  all  the  questions  sug- 
gested by  counsel.  Probably  when  it  is  called  to  mind  that 
an  escape  from  prison  and  a  breach  and  escape  from  prison 
were  distinct  offenses  at  common  law,  the  former  being  a  mis- 
demeanor and  the  latter  a  felony,  2  Clark  &  Marshall  on 
Crimes,  1062, 1063,  11  Am.  &  Eng.  Ency.  of  Law  (2d  ed.), 
295,  302,  and  that  a  punishment  in  either  case  had  nothing 
to  do  with  the  execution  of  the  original  sentence,  it  will  not 
be  very  difficult  to  understand  the  purpose  of  the  clauses  of 
our  statute,  framed  so  carefully  along  the  common-law  lines. 

It  is  frankly  conceded  by  counsel  for  the  relator  that  at 
common  law  a  prisoner  who  escaped  from  prison  and  was  re- 
captured by  his  custodian,  or  any  other,  and  returned  to  such 
custodian,  was  subject  to  reimprisonment  without  a  new  judi- 
cial direction  for  a  sufficient  length  of  time  to  make,  with  his 
service  prior  to  the  escape,  the  full  term  of  confinement  at 
hard  labor  contemplated  by  his  sentence.  The  authorities  on 
that  point  are  quite  numerous  and  harmonious.  Cleeh  v^ 
Comm.  21  Grat  777 ;  Ex  parte  Clifford,  29  Ind.  106 ;  State- 
17.  Wamire,  16  Ind.  357 ;  Dolan's  Case,  101  Mass.  219 ;  In  re- 
Edwards,  43  N.  J.  Law,  555 ;  State  v.  CocJcerham,  24  N.  C. 
204;  Haggerty  v.  People,  6  Lans.  332;  Id.,  63  N.'T.  477;. 
Lackey  v.  State,  14  Tex.  401 ;  BUey  v.  State,  16  Conn.  50 ;; 
Ex  parte  Vance,  90  Cal.  208,  27  Pac.  209 ;  Henderson  v.. 
James,  62  Ohio  St  242,  39  N.  Ei  805;  1  Bishop's  New 
Crim.  Proc  §  1310,  subd.  6;  Id.,  §  1384;  11  Am.  &  Eng. 
Ency.  of  Law  (2d  ed.)  313. 

The  text  in  the  Am.  &  Eng.  Ency.  of  Law  is  very  accu- 
rately framed,  imder  the  authorities  above  cited  in  these 
words: 

Vol.  123— S 
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"Where  a  prisoner  escapes  without  serving  the  full  term 
of  his  sentence,  he  may,  on  being  recaptured,  in  the  absence 
of  any  statutory  provision,  be  required  to  serve  the  remainder 
of  the  sentence;  for  the  essential  part  of  the  sentence  is  the 
punishment,  and  he  will  not  have  borne  such  punishment 
until  he  has  remained  in  custody  for  a  period  equal  to  that 
which  he  has  been  at  liberty,  and  this  though  the  term  for 
which  he  was  imprisoned  may  have  expired  by  limitation." 

As  to  the  right  of  a  custodian  of  a  prisoner  sentenced  to 
confinement  as  a  punishment  for  a  criminal  offense  to  retake 
him  in  case  of  his  escape  and  reconfine  him  for  the  balance 
of  his  term,  and  an  additional  period  to  cover  tlie  time  he 
was  at  liberty,  Mr.  Bishop  speaks  very  briefly,  thus:  "If  a 
prisoner  has  escaped  and  is  retaken  the  keeper  will  execute 
the  sentence  witli  the  period  of  absence  added."  As  to  the 
proceedings  upon  recapture,  in  case  of  doubt  as  to  the  iden- 
tity of  the  prisoner  with  the  one  who  escaped,  it  is  suggested 
that  the  proper  course  is  to  take  the  prisoner  before  the  court 
that  rendered  the  judgment,  or  one  of  superior  jurisdiction, 
and  upon  his  identity  being  there  established  to  take  an  order 
of  the  court  for  the  continued  execution  of  the  judgment.  In 
Haggerty  v.  People^  6  Lans.  332,  some  proceedings  to  obtain 
such  an  order  were  thought  advisable,  but  upon  review  of  the 
case,  53  N.  Y.  476,  that  was  held  to  be  wrong  and  it  was  said 
that  if  such  proceedings  are  taken  the  result  will  be  of  no  sig- 
nificance, as  it  will  not  be  res  adjudicata  of  the  question  of 
identity  when  raised  in  the  proper  manner  by  habeas  corpus 
proceedings  commenced  by  the  prisoner  to  secure  his  liberty. 

The  question  of  whether  such  a  law  as  sec.  4490  and  sec. 
4494  varies  the  common-law  rule  is  not  new.  It  was  raised 
in  Haggerty  v.  People,  supra,  and  also  in  Ex  parte  Clifford, 
supra.  In  re  Edwards,  supra,  a  law,  similar  to  ch.  76,  Laws 
of  1001,  providing  that  a  person  escaping  from  prison  while 
sei-ving  a  sentence  may,  on  recapture,  be  required  to  serve 
out  the  whole  term  for  which  he  was  sentenced,  without  de- 
ducting the  time  of  his  being  out  without  leave,  was  held  to 
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be  but  a  declaration  of  the  common  law  and  as  in  no  wise 
changing  it. 

Our  conclusion  is  that  by  the  common  law  a  prisoner  es- 
caping from  custody,  while  serving  his  sentence  for  a  crim- 
inal ofiFense,  is  liable  to  recapture  and  reconfinement  to  serve 
out  his  sentence,  the  time  of  his  volimtary  absence  not  being 
counted  in  his  favor,  and  that  judicial  direction  other  than 
that  contained  in  the  original  judgment  is  unnecessary,  while 
for  the  oflFense  of  escape  or  prison  breach  and  escape  a  trial 
and  sentence  is  necessary  in  order  to  punish  the  offender,  the 
same  as  in  case  of  other  offenses ;  that  our  statutes,  sees.  4490 
and  4494  and  ch.  75,  Laws  of  1901,  were  framed  to  cover 
these  conunon-law  features;  and  that  the  words  in  sec.  4490 
^^in  addition  to  his  former  sentence"  and  in  sec.  4494  "in  ad- 
dition to  the  unexpired  term"  were  used  ex  industria,  to  in- 
dicate that  the  punishment  for  the  second  offense  is  not 
deemed  to  abridge  the  execution  of  the  judgment  thereto- 
fore pronounced.  The  theory  of  the  law  is  that  where  a  judg- 
ment has  once  been  rendered  bearing  solely  on  the  person,  as 
in  the  case  of  a  sentence  to  confinement  at  hard  labor  as  pun- 
ishment for  crime,  it  can  only  be  satisfied  by  death  of  the 
party,  his  confinement  at  hard  labor  for  the  length  of  time 
mentioned  in  the  sentence,  less  any  good  time  earned  accord- 
ing to  law,  by  a  reversal  of  the  judgment,  or  by  pardon.  That 
is  so  firmly  established  that  nothing  short  of  some  unmis- 
takable legislative  change  thereof  could  be  held  to  have  that 
effect.  The  law  which  provides  punishment  for  the  offense 
of  escape  from  prison  or  of  breaking  and  escaping  from 
prison,  in  addition  to  the  punishment  provided  for  in  the 
original  judgment,  not  only  fails  to  expressly  vary  \he  law 
on  the  subject,  but  expressly  negatives  any  such  legislative 
intention. 

The  return  to  the  writ»of  "habeas  corpus  must  be  held'suffi- 
ciait  and  the  relator,  Charles  McCauley,  be  remanded  to  tlie 
warden  of  the  state  prison. 

By  the  Court, — So  ordered. 
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Stephenson,  Eespondent,  vs.  Doolittle  -and  wife,  Appel- 
lants. 

September  28— October  18,  1904. 

Ejectment:  Tax-title  claimants:  Disclaimer:  Cause  of  action:  Stat- 
utes: Construction:  Pleading:  Frivolous  answers:  Immaterial 
error:  Evidence:  Materiality:  Practice:  Costs, 

1.  Sees.  3075,  3088,  as  amended  by  ch.  152,  Laws  of  1901,  provide 

that  the  owner  of  unoccupied  lands  may  maintain  ejectment 
therefor  against  the  person  in  whom  the  title  appears  of  record 
in  the  office  of  the  register  of  deeds  in  and  for  the  county  in 
which  said  premises  are  located.  'Every  Judgment  rendered 
in  any  such  action  shall  be  conclusive  as  to  the  title  estab- 
lished therein,  upon  the  party  against  whom  it  is  rendered  and 
upon  all  persons  claiming  from,  through  or  under  him  by^  title 
accruing  after  the  filing  of  a  notice  of  the  pendency  of  the 
action  in  the  office  of  the  proper  register  of  deeds,  and  every 
purchaser  whose  conveyance  is  not  recorded  or  filed  shall  be 
deemed  to  have  acquired  his  title  after  the  filing  of  such  notice,, 
and  shall  be  bound  by  the  proceedings  in  the  action  to  the  same 
extent,  and  in  the  same  manner,  as  if  he  were  a  party  thereto. 
Plaintiff,  subsequent  to  the  passage  of  ch.  152,  brought  an 
action  of  ejectment  against  D.  and  wife.  The  lands  were 
vacant  and  unoccupied,  D.'s  title  being  a  tax  deed,  void  because 
of  certain  irregularities.  D.  answered  by  a  full  disclaimer  of 
'  any  interest,  except  such  as  existed  by  virtue  of  certain  tax 
certificates  which  he  owned;  denied  the  allegations  as  to  re- 
tention of  possession  from  plaintiff;  alleged  that  prior  to  the 
commencement  of  the  action  he  had  obtained  a  tax  deed  of 
the  premises;  that  thereafter  and  before  the  commencement  of 
the  action  he  had  conveyed  to  another,  and  admitted  plaintiff's 
ownership  and  possession.  D.'s  wife,  answering  separately,  ad- 
mitted the  allegations  of  the  complaint,  disclaimed  any  right 
to  the  property  and  denied  being  a  party  to  a  retention  thereof 
from  the  plaintiff.  Both  answers  were  stricken  out  as  frivo- 
lous. Held,  that  while  before  the  enactment  of  ch.  152  an. 
action  in  ejectment  could  not  be  maintained  against  a  person 
circumstanced  as  D.,  it  could  be  under  that  statute,  and  hence 
that  D.  could  not,  by  a  mere  disclaimer,  put  plaintiff  in  the 
wrong  and  obtain  a  Judgment  for  costs  against  him. 

2.  In  such  case,  D.'s  wife  being  also  charged  with  personal  liability 

for  withholding  the  land  from  plaintiff,  plaintiff  was  not  war- 
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ranted  in  charging  her  under  ch.  152,  Lawa  of  1901,  Bhe  having 
no  apparent  record  title,  and  therefore  her  answer  disclaiming 
title  was  a  complete  defense  to  the  cause  of  action  against  her 
charging  personal  liability. 

3.  In  such  case,  it  was  error  to  strike  out  D.'s  answer  as  frivolous. 

An  answer  is  not  frivolous  merely  because  it  admits  the 
claim  of  the  plaintifT,  or,  in  addition  to  admissions,  pleads  the 
existence  of  facts  showing  that  defendant  is  entitled  to  statu- 
tory protection  accorded  one  in  his  situation. 

4.  In  such  case,  plaintifT  having  established  his  cause  of  action  by 

evidence  against  D.  and  his  wife,  so  far  as  she  was  merely 
charged  as  such,  D.  was  not  prejudiced  by  striking  out  his 
answer  as  frivolous. 

5.  In  such  case,  evidence  as  to  the  conveyance  of  the  tax  title  be- 

fore the  action  was  commenced,  and  that  no  notice  of  lis 
pendens  had  been  filed,  is  immaterial. 

6.  In  such  case,  the  striking  out  of  D.'s  answer  did  not  preclude 

him  from  making  proof  of  the  amount  of  expenditures  (tax 
certificates,  tax-deed  fees,  recording,  etc.),  based  upon  his  tax 
deed. 

7.  Where,  in   ejectment,   the  plaintifT   is  entitled   to  recover  by 

reason  of  an  invalid  tax  deed,  the  proceedings  to  establish  de- 
fendant's expenditures,  based  on  his  tax  deed,  under  sec.  8087, 
Stats.  1898,  are  not  a  part  of  the  trial  of  the  issues  tendered 
by  the  complaint,  but  should  take  place  after  the  preliminary 
question  of  whether  plaintlfC  is  entitled  to  recover,  subject 
thereto,  shall  have  been  determined. 
S.  In  an  action  of  ejectment,  one  of  the  defendants  was  properly 
Joined  with  her  husband  by  reason  of  her  inchoate  right  of 
dower,  and  was  also  charged  with  personal  liability  for  with- 
holding the  land  from  plaintiff.  She  answered  by  full  dis- 
claimer. Held,  that  since  plaintiff  was  entitled  in  any  event 
to  recover  against  the  wife  as  to  her  apparent  dower,  she  was 
not,  under  sec.  2920,  Stats.  1898,  entitled  to  costs  against  plaint- 
iff.   Mabshall,  J.,  dissents. 

Appeal  from  a  judgment  of  the  circuit  court  for  Oneida 
coimty:  W.  C.  Silvebthobn,  Circuit  Judge.    Affirmed, 

The  complaint  is  in  the  ordinary  form,  the  defendants  be- 
ing charged  as  jointly  withholding  the  land  from  plaintiff. 
In  the  title  to  the  complaint  Bessie  W,  Doolittle  was  named 
as  the  wife  of  Lelon  A,  Doolittle.  The  latter  answered  by  a 
full  disclaimer  of  any  interest  in  the  premises,  except  such  as 
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existed  by  virtue  of  some  tax-sale  certificates  which  he  owned ; 
and  denied  the  all^ation  as  to  his  having  retained  possession 
of  the  property  from  the  plaintiff.  Further,  he  alleged  that, 
prior  to  the  commencement  of  the  action  and  on  the  17th  of 
May,  1902,  he  obtained  a  tax  deed  of  the  property  in  due 
form,  duly  recorded  same,  and  thereafter,  before  the  com- 
mencement of  this  action,  by  an  instrument  duly  executed,  so 
as  to  be  entitled  to  record,  conveyed  -  all  rights  under  such 
deed  to  another.  Further  answering,  he  admitted  the  claim 
of  the  plaintiff  to  ownership  of  the  property  and  possession 
thereof.  Defendant  Bessie  W.  Doolittle,  by  an  answer  de- 
scribing herself  as  the  wife  of  Lelon  A.  Doolittle,  admitted 
the  allegations  of  the  complaint,  disclaimed  any  right  to  the 
property  in  dispute,  and  denied  being  a  party  to  a  retention 
thereof  from  the  plaintiff.  On  motion  of  plaintiff's  attorney 
both  answers  were  stricken  out  as  frivolous,  permission  being 
granted  to  each  of  the  defendants  to  answer  anew  on  payment 
of  $10  costs.  No  answer  was  served  within  the  time  speci- 
fied. Whereupon  plaintiff  applied  to  the  court  for  judgment. 
After  hearing  the  evidence,  the  court  found  to  the  effect  that 
the  allegations  of  the  complaint  as  to  the  title  of  the  plaintiff 
were  true;  that  the  defendant  Bessie  W.  Doolittle  was  the 
wife  of  Lelon  A.  Doolittle;  that  the  latter  obtained  and  re- 
corded a  tax  deed,  as  alleged  in  his  answer ;  that  at  the  time 
of  the  commencement  of  this  action  the  title  to  the  prem- 
ises in  dispute  appeared  of  record  to  be  in  said  Lelon  A.  Doo- 
little by  virtue  of  such  tax  deed ;  that  the  land  was  vacant  and 
unoccupied,  and  that  the  tax  deed  was  void  because  of  cer^ 
tain  irregularities  in  the  tax  proceedings,  specified.  Upon 
such  facts  it  was  decided  that  plaintiff  was  entitled  to  judg- 
ment against  both  of  the  defendants  for  the  recovery  of  the 
property,  and  for  costs,  upon  condition  of  his  complying  with 
the  statutory  conditions  precedent  to  relief  in  case  of  the 
right  to  a  judicial  recovery  of  land  by  reason  of  the  invalidity 
of  a  tax  deed.    Subsequently,  plaintiff  having  complied  with 
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such  conditions,  judgment  was  rendered  in  his  favor  as  or- 
dered, except  that  no  judgment  for  costs  was  rendered  against 
Bessie  W.  DoolUtle.  Defendants  joined  in  appealing  there- 
from, 

For  the  appellants  the  cause  was  submitted  on  the  brief  of 
L.  A,  DooUttle. 

For  the  respondent  there  was  a  brief  by  Beid,  Smart  & 
Ctarlis,  and  oral  argument  by  A.  H,  Reid. 

Mabshali.,  J.  Counsel  for  appellants  invoke  Webster  v. 
Pierce,  108  Wis.  407,  83  K  W.  938,  in  support  of  the  propo- 
sition that  the  answer  of  Lelon  A.  Doolittle  disclaiming  any 
interest  in  the  premises  described  in  the  complaint,  and  ad- 
mitting the  plaintiff's  right  thereto,  as  alleged,  not  being  in 
any  way  falsified,  entitled  him  to  judgment  dismissing  the 
complaint  witii  costs,  notwithstanding  ch.  152,  Laws  of  1901. 
It  was  held  in  that  case  that  the  constructive  possession  of  un- 
occupied land  by  the  grantee  in  a  tax  deed  by  reason  of  the 
recording  thereof,  terminates  upon  his  transferring  his  tax 
title  to  another,  though  the  instrument  affecting  such  trans- 
fer is  not  recorded,  and  that  in  case  an  action  of  ejectment 
is  commenced  against  him  by  the  former  owner,  so  called, 
such  owner  not  knowing  of  such  transfer,  the  answer  of  such 
grantee  containing  a  full  disclaimer,  until  falsified  by  the 
plaintiff,  is  a  complete  defense  to  the  plaintiff's  cause  of  ac- 
tion and  renders  him  liable  for  costs,  though  the  dismissal  of 
the  complaint  will  have  the  effect  to  settle  the  title  in  the 
latter's  favor,  as  between  him  and  the  defendant.  That  would 
rule  this  case  in  appellants'  favor,  if  it  were  not  for  cL  152, 
aforesaid,  which  provides  that  the  owner  of  unoccupied  land 
may  maintain  ejectment  therefor  "against  the  person  in 
whom  the  title  appears  of  record  in  the  ofiice  of  the  register 
of  deeds  in  and  for  the  county  in  which  said  premises  are 
located^  at  fhe  commencement  of  the  action.  Every  judg- 
ment rendered  in  any  such  action  shall  be  conclusive  as  to 
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the  title  established  therein,  upou  the  party  against  whom  it 
is  rendered  and  upon  all  persons  claiming  from,  through  or 
under  him  by  title  accruing  after  the  filing  of  a  notice  of  the 
pendency  of  the  action  in  the  office  of  the  proper  register  of 
deeds,  .  •  .  and  every  purchaser  whose  conveyance  is  not 
recorded  or  filed  shall  be  deemed  to  have  acquired  his  title 
after  the  filing  of  such  notice,  and  shall  be  boxmd  by  the  pro- 
ceedings in  the  action  to  the  same  extent  and  in  the  same 
manner  as  if  he  were  a  party  thereto.'^ 

Counsel  contend  that  it  was  not  intended  by  such  a  law  to 
affect  a  defendant  in  the  circumstances  of  this  case,  but  that 
its  purpose  was  to  bind  the  holder  of  an  unrecorded  deed  as 
to  his  claim  of  title  the  same  as  if  he  were  a  defendant  and 
answered  by  a  disclaimer. 

The  language  of  the  law  above  quoted  is  not  ambiguous. 
By  its  terms  it  clearly  avoids  the  effect  of  the  decision  in 
Wehster  v.  Pierce,  and  doubtless  was  passed  for  that  very  pur- 
pose. Taking  it  as  it  reads,  and  we  are  unable  to  perceive 
any  reason  why  it  should  not  be  so  taken,  it  provides  in  ef- 
fect that,  whereas  prior  to  the  enactment  thereof  an  action 
in  ejectment  was  not  maintainable  against  a  person  in  the 
circumstances  of  appellant  Lelon  A.  DoolUtle  in  this  case, 
that  may  now  be  done.  That  being  so,  manifestly  upon  an 
action  being  so  properly  brought  the  defendant  cannot,  by  a 
mere  disclaimer,  put  the  plaintiff  in  the  wrong  and  obtain  a 
judgment  for  costs  against  him. 

The  appellant  Bessie  W,  DoolUtle  was  properly  made  a  de- 
fendant as  the  wife  of  Lelon  A,  DoolUtle,  but  she  was  charged 
with  personal  liability  for  withholding  the  land  from  the 
plaintiff  and  was  therefore  required  for  her  protection  to  an- 
swer the  complaint.  As  to  such  personal  claim,  plaintiff  was 
not  warranted  in  charging  her  under  the  statute  aforesaid, 
because  she  had  no  apparent  record  title.  Consequently  her 
answer  disclaiming  title  contained  a  complete  defense  to  the 
cause  of  action  against  her  charging  personal  liability.    Weh- 
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-ster  V.  Pierce,  supra.  It  follows  that  the  order  striking  out 
her  answer  as  frivolous  was  wrong.  ,  ' 

The  answer  of  appellant  Lelon  A.  Doolittle,  since,  in  ad- 
dition to  a  disclaimer,  it  set  forth  facts  to  the  effect  that  when 
.  the  action  was  commenced  he  appeared  to  be  the  owner  of 
the  land  by  virtue  of  a  tax  deed,  though  he  had  in  fact  there- 
tofore conveyed  his  tax  title  claim  to  another,  and  that  the 
tax  deed  was  void,  and  plaintiff  was  entitled  to  recover  sub- 
'  ject  to  his  statutory  right  to  protection  for  tax  claims, — con- 
fessed the  plaintiff's  case  and  afforded  him  an  opportunity  to 
move  for  an  order  for  judgment  on  the  pleading,  subject  to 
«uch  statutory  right.  We  fail  to  see  how  the  answer  could  be 
deemed  frivolous  in  any  sense.  An  answer  is  not  frivolous 
merely  because  it  admits  the  claim  of  the  plaintiff,  or  in  case 
of  this  kind,  in  addition  to  such  admission,  pleads  the  exist- 
'Gnce'of  facts  showing  that  the  defendant  is  entitled  to  the 
statutory  protection  accorded  to  one  when  another  is  entitled 
to  recover  land  from  him  by  reason  of  the  invalidity  of  a  tax 
deed.  Such  an  answer  does  not  purport  to  defend  against 
the  claim  of  the  plaintiff,  nor  does  it  present  to  the  court  for 
•consideration  anything  except  what  is  proper  to  be  and  nec- 
essarily must  be  considered.  Therefore,  the  order  of  the 
<50urt  striking  out  the  answer  of  defendant  Lelon  A.  Doolittle 
as  frivolous  was  erroneous. 

Notwithstanding  the  foregoing,  since  after  the  answers 
were  stricken  out,  plaintiff  established  his  cause  of  action  by 
evidence  as  to  Lelon  A,  Doolittle,  and  obtained,  as  to  him, 
and  also  as  to  his  wife,  so  far  as  she  was  merely  charged  as 
-such,  the  judgment  which  he  might  have  secured  by  motion 
on  the  pleading,  he  was  not  prejudiced  by  striking  out  his 
answer.  The  fact  that  the  order  contained  a  provisional  re- 
<|uirement  for  the  payment  of  $10  costs  does  not  affect  the 
matter,  since  no  costs  were  in  fact  paid,  nor  required  to  be 
paid  in  order  to  protect  any  valuable  rights  of  his. 


43  SUPREME  COUET  OF  WISCONSIN.       [Oct. 

Stephenson  v.  Doolittle,  123  Wis.  36. 

Counael  insist  that  Lelon  A.  Doolittle  should  have  been 
permitted  to  make  proof,  as  follows : 

(a)  That  he  had  conveyed  the  tax  title  before  this  action 
was  begun; 

(b)  That  no  notice  of  lis  pendens  had  been  filed ; 

(c)  Of  the  amount  of  expenditures,  tax  certificates,  tax- 
deed  fees,  recording,  etc.,  upon  which  the  tax  deed  was  based. 

On  the  first  point,  as  we  have  seen,  evidence  was  imma- 
terial. On  the  second  point  evidence  was  also  immaterial^ 
since  if  respondent  failed  to  take  any  steps  necessary  to  bar 
one  not  before  the  court  that  person  could  not  be  prejudiced 
by  want  of  proof  in  the  action  of  such  failure.  On  the  third 
point  it  is  suflScient  to  say  that  the  striking  out  of  the  answer 
did  not  preclude  Lelon  A.  Doolittle  from  making  the  proof. 
His  right  to  be  present  and  participate  in  the  ascertainment 
of  the  amount  respondent  should  pay  as  a  condition  of  relief, 
under  the  statute  for  the  protection  of  the  equitable  claims 
of  the  defendant  in  such  cases,  was  unimpaired.  The  deter- 
mination of  that  question  was  not^  part,  strictly  speakings 
of  the  trial  of  the  issues  tendered  by  the  complainant.  The 
statute  in  that  regard  is  mandatory.  It  provides  that  when 
a  plaintiff  shall  establish  his  right  to  recover  "unless  it  shall 
be  made  to  appear  affirmatively  by  the  plaintiff  that  the  prem- 
ises claimed  were  not  liable  to  taxation  for  the  taxes  for  which 
they  were  sold,  or  that  such  tax  was  paid  prior  to  the  sale, 
or  the  land  was  redeemed  from  such  sale,  the  court  shall  order 
that  the  amount  for  which  such  land  was  sold,  and  the  cost 
of  executing  and  recording  such  tax  deed,  and  the  amount 
paid  by  the  defendant  for  taxes  assessed  upon  such  premises 
subsequent  to  said  sale,  with  interest  on  all  such  sums  at  the 
rate  of  fifteen  per  cent,  per  annum  for  the  time  so  paid  until 
the  date  of  the  verdict,  shall  be  set  off  against  the  damages 
awarded  to  the  plaintiff  by  the  verdict ;  and  if  there  be  any 
excess,  that  the  plaintiff  as  a  condition  of  judgment,  shall 
pay  the  same,  with  interest  from  the  date  of  the  verdict,  with- 
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in  ninety  days."  Sec.  3087,  Stats.  1898.  So,  strictly  speak- 
ing, it  will  be  seen  the  proceedings  in  execution  of  the  stat- 
ute properly  take  place  after  the  preliminary  question  of 
whether  plaintiff  is  entitled  to  recover  subject  thereto,  shall 
have  been  determined. 

As  to  tho  defendant,  Bessie  W.  Doolittle,  counsel  contend 
that  her  position  is  different  from  that  of  her  husband  be- 
cause there  was  no  allegation  in  the  pleadings  as  to  her  wife- 
hood, and  she  was  charged  as  a  wrongdoer  the  same  as  her 
husband.  True,  she  was  so  charged,  but  she  was  properly 
joined  with  her  husband  by  reason  of  the  inchoate  right  of" 
dower  which  she  possessed  in  the  land,  contingent  upon  her 
husband  having  title  thereto.  It  clearly  appeared  by  the 
pleadings,  regardless  of  the  body  thereof,  that  she  is  the  wife- 
of  Lelon  A,  Doolittle.  She  is  so  described  in  the  title  to  the 
action  in  the  complaint,  she  so  describes  herself  in  her  answer 
and  her  husband  likewise  describes  her  in  his  answer.  If  she 
had  been  simply  made  a  defendant  in  her  capacity  as  wife,, 
she  would  not  have  been  required  to  answer  in  order  to  pro- 
tect herself  from  danger  of  a  judgment  for  costs.  Ifot  so,. 
however,  in  view  of  the  fact  that  she  was  charged  with  a  per- 
sonal liability  and  was  required  to  answer.  As  the  situation- 
created  by  her  disclaimer,  and  the  want  of  any  falsification. 
thereof,  was  not  affected  by  the  law  of  1901,  there  being  no 
claim  that  she  had  any  apparent  title  to  the  land  in  question 
when  the  action  was  commenced,  why  the  rule  in  ^yehster  v. 
Pierce,  supra,  does  not  condemn  the  order  striking  out  her 
answer  as  frivolous,  and  the  judgment  denying  costs  to  her- 
against  the  respondent,  is  at  least  a  debatable  question. 

If  the  appellant  Bessie  W.  Doolittle  was  entitled  to  re- 
cover costs  from  the  respondent  by  prevailing  on  her  dis- 
claimer, notwithstanding  the  recovery  against  her  in  her  ca- 
pacity as  wife  of  her  codefendant,  the  authority  therefor- 
exists  in  sec.  2920,  Stats.  1898.  That  provides  that  unless- 
plaintiff  is  entitled  to  recover  costs  under  the  two  preceding; 
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sections,  where  there  are  several  defendants  "not  united  in 
interest  and  making  separate  defenses  by  separate  answers 
^and  the  plaintiff  recovers  against  one  or  more,  but  not  all  of 
«uch  defendants,  the  court  may  award  costs  to  such  of  the  de- 
fendants as  have  judgment  in  their  favor,  or  any  one  of 
Jthem."  It  is  considered  that  since  the  plaintiff  here  would 
have  been  entitled  in  any  event  to  recover  against  Mrs.  Doo- 
little as  to  any  apparent  right  of  dower,  the  fact  that  she  was 
'entitled  to  prevail  as  to  the  personal  liability  charged  against 
her  does  not  sufficiently  satisfy  the  calls  of  such  section  as  to 
permit  of  her  recovering  costs.  The  writer  of  this  opinion 
*does  not  join  in  that  view.  They  are  the  views  of  the  court. 
His  views  on  this  subject  will  be  stated  briefly  in  an  inde- 
pendent opinion. 

By  the  Court. — ^The  judgment  is  afBruied. 

Mabshall^  J.  {dissenting).  With  the  court's  conclusion 
'that  Mrs.  Doolittle  was  not  entitled  to  costs  under  her  un- 
f  alsified  disclaimer,  I  cannot  concur.  It  commits  the  court, 
-as  I  understand  it,  to  this:  If  a  person  is  brought  in  as  a 
mere  proper  defendant,  the  circumstances  being  such  that, 
if  he  does  not  defend,  no  judgment  for  costs  can  be  rendered 
against  him,  and  the  complaint  in  addition  to  allegations 
showing  his  contingent  interest,  rendering  him  a  proper  de- 
fendant, contains  others,  constituting  a  personal  liability  re- 
•qiliriDg  him  to  make  a  separate  defense  by  a  separate  answer, 
and  he  makes  such  answer  and  defense  and  prevails,  he  can- 
not recover  costs,  if  plaintiff  recovers  against  his  codefend- 
ant.  K'o  such  ruling  has  heretofore  been  made  under  sec. 
2920,  Stats.  1898,  that  covers  the  subject.  No  such  ruling 
lias  been  made  elsewhere  under  any  similar  law,  so  far  as  I 
can  discover.  The  history  of  such  law  dates  back  over  fifty 
years.  I  think  it  has  always  been  assumed,  and  the  practice 
is  accordingly,  that  in  the  circimistances  stated,  the  one  so 
required  to  defend,  upon  prevailing  takes  costs.  The  statute 
reads  as  follows: 
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"Costs  shall  be  allowed  of  course  to  the  defendant  in  the- 
actions  mentioned  in  the  two  preceding  sections  unless  the 
plaintiff  be  entitled  to  costs  therein,  but  where  there  are  sev- 
eral defendants  not  united  in  interest  and  making  separate 
defenses  by  separate  answers,  and  the  plaintiff  recovers 
against  one  or  more  hut  not  all  of  such  defendants,  the  court 
may  award  costs  to  such  of  the  defendants  as  have  judgmenti 
in  their  favor  or  to  any  of  them." 

My  brethren  give  a  very  strict,  and  to  my  mind,  an  un- 
reasonable construction  to  the  words  "unless  plaintiff  be  en- 
titled to  costs  therein,"  and  "the  plaintiff  recovers  against  one' 
or  more  of  them  but  not  all."  They  hold  that  if  plaintiff  re- 
covers costs  against  one  defendant  he  "recovers  costs  there- 
in," within  the  meaning  of  the  statute,  and  so  no  defendant 
can  have  costs.  Further,  that  if  plaintiff  recovers  against  a 
mere  nominal  defendant  incidental  to  the  recovery  against 
the  other  defendant  he  "recovers  against  all,"  within  the 
meaning  of  the  statute,  though  as  to  the  claim  of  personal 
liability  against  such  nominal  defendant  he  is  defeated.  It' 
seems  to  ^e  that  this  is  wholly  inconsistent  with  the  spirit  of 
the  statute.  The  legislative  purpose  seems  to  be  plain  that 
if  one  is  compelled  to  defend  in  an  action  and  his  defense  is 
separate  and  distinct  from  that  of  the  other  defendant  and 
he  successfully  make  such  separate  defense  under  a  separate 
answer,  he  is  entitled  to  costs  the  same  as  if  he  were  the  sole 
defendant.  The  statute  was  framed  upon  the  common-law 
principle  that  a  person  who  is  brought  into  court  and  is  un- 
justly compelled  to  defend  he  should  have  costs  against  his^ 
adversary.  Harrigan  v.  OilcJirist,  121  Wis.  127,  99  N.  W. 
909.  The  reasonable  meaning  of  the  words  "unless  the- 
plaintiff  be  entitled  to  costs  therein"  is  entitled  to  costs 
against  the  particular  defendant  in  question;  and  the  rea- 
sonable call  of  the  words  "plaintiff  recovers  against  one  or 
more  but  not  all"  is  a  recovery  legitimately  carrying,  at  least, 
costs  against  all. 

The  controlling  idea  of  the  statute  is  that  every  party  to- 
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Counael  insist  that  Lelon  A.  Doolittle  should  have  been 
permitted. to  make  proof,  as  follows: 

(a)  That  he  had  conveyed  the  tax  title  before  this  action 
was  begun; 

(b)  That  no  notice  of  lis  pendens  had  been  filed ; 

(c)  Of  the  amount  of  expenditures,  tax  certificates,  tax- 
deed  fees,  recording,  etc.,  upon  which  the  tax  deed  was  based^ 

On  the  first  point,  as  we  have  seen,  evidence  was  imma- 
terial. On  the  second  point  evidence  was  also  immaterial^ 
since  if  respondent  failed  to  take  any  steps  necessary  to  bar 
one  not  before  the  court  that  person  could  not  be  prejudiced 
by  want  of  proof  in  the  action  of  such  failure.  On  the  third 
point  it  is  sufficient  to  say  that  the  striking  out  of  the  answer 
did  not  preclude  Lelon  A.  Doolittle  from  making  the  proof. 
His  right  to  be  present  and  participate  in  the  ascertainment 
of  the  amount  respondent  should  pay  as  a  condition  of  relief, 
under  the  statute  for  the  protection  of  the  equitable  claims 
of  the  defendant  in  such  cases,  was  unimpaired.  The  deter- 
mination of  that  question  was  not^  part,  strictly  speaking, 
of  the  trial  of  the  issues  tendered  by  the  complainant.  The 
statute  in  that  regard  is  mandatory.  It  provides  that  when 
a  plaintiff  shall  establish  his  right  to  recover  "unless  it  shall 
be  made  to  appear  affirmatively  by  the  plaintiff  that  the  prem- 
ises claimed  were  not  liable  to  taxation  for  the  taxes  for  which 
they  were  sold,  or  that  such  tax  was  paid  prior  to  the  sale, 
or  the  land  was  redeemed  from  such  sale,  the  court  shall  order 
that  the  amount  for  which  such  land  was  sold,  and  the  cost 
of  executing  and  recording  such  tax  deed,  and  the  amount 
paid  by  the  defendant  for  taxes  assessed  upon  such  premises 
subsequent  to  said  sale,  with  interest  on  all  such  sums  at  the 
rate  of  fifteen  per  cent,  per  annum  for  the  time  so  paid  until 
the  date  of  the  verdict,  shall  be  set  off  against  the  damages 
awarded  to  the  plaintiff  by  the  verdict ;  and  if  there  be  any 
excess,  that  the  plaintiff  as  a  condition  of  judgment,  shall 
pay  the  same,  with  interest  from  tlie  date  of  the  verdict,  with- 
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in  ninety  days."  Sec.  3087,  Stats.  1898,  So,  strictly  speak- 
ing, it  will  be  seen  the  proceedings  in  execution  of  the  stat- 
ute properly  take  place  after  the  preliminary  question  of 
whether  plaintiff  is  entitled  to  recover  subject  thereto,  shall, 
have  been  determined. 

As  to  the  defendant,  Bessie  W.  Doolittle,  counsel  contend 
that  her  position  is  different  from  that  of  her  husband  be- 
cause there  was  no  allegation  in  the  pleadings  as  to  her  wife- 
hood, and  she  was  charged  as  a  wrongdoer  the  same  as  her 
husband.  True,  she  was  so  charged,  but  she  was  properly 
joined  with  her  husband  by  reason  of  the  inchoate  right  of 
dower  which  she  possessed  in  the  land,  contingent  upon  her 
husband  having  title  thereto.  It  clearly  appeared  by  the 
pleadings,  regardless  of  the  body  thereof,  that  she  is  the  wife- 
of  Lelon  A.  Dooliitle.  She  is  so  described  in  the  title  to  the 
action  in  the  complaint,  she  so  describes  herself  in  her  answer 
and  her  husband  likewise  describes  her  in  his  answer.  If  she 
had  been  simply  made  a  defendant  in  her  capacity  as  wife,, 
she  would  not  have  been  required  to  answer  in  order  to  pro- 
tect herself  from  danger  of  a  judgment  for  costs.  IsTot  so,. 
however,  in  view  of  the  fact  that  she  was  charged  with  a  per- 
sonal liability  and  was  required  to  answer.  As  the  situation' 
created  by  her  disclaimer,  and  the  want  of  any  falsification. 
thereof,  was  not  affected  by  the  law  of  1901,  there  being  no 
claim  that  she  had  any  apparent  title  to  the  land  in  question 
when  the  action  was  commenced,  why  the  rule  in  ^yGhster  v. 
Pierce,  supra,  does  not  condemn  the  order  striking  out  her 
answer  as  frivolous,  and  the  judgment  denying  costs  to  her- 
against  the  respondent,  is  at  least  a  debatable  question. 

_  t 

If  the  appellant  Bessie  ^Y.  Dooliitle  was  entitled  to  re- 
cover costs  from  the  respondent  by  prevailing  on  her  dis- 
claimer, notwithstanding  the  recovery  against  her  in  her  ca- 
pacity as  wife  of  her  codefendant,  the  authority  therefor 
exists  in  sec.  2920,  Stats.  1898.  That  provides  that  unless- 
plaintiff  is  entitled  to  recover  costs  under  the  two  preceding; 
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(and  not  otherwiae)  said  right  of  way  shall  revert  to  the  re- 
spective grantors  thereof,  or  to  their  successors  or  assigns." 
That  the  lumber  company  should,  at  its  own  expense,  clear 
said  right  of  way,  and  construct  grades,  culverts,  and  bridges 
(except  a  bridge  across  Plum  Lake),  and  lay  the  necessary 
cross-ties  for  said  spur  track,  to  the  satisfaction  of  the  rail- 
way's engineer.  That  tiie  railway  company  should  construct 
the  bridge  across  Plum  Lake,  and  furnish  and  put  in  place 
all  the  rails  and  other  material  necessary  to  complete  said 
spur  track,  and  should  provide  the  rolling  stock,  and  main- 
tain and.  operate  said  track,  and  have  the  exclusive  manage- 
ment thereof.  There  were  provisions  for  the  rapidity  of  load- 
ing by  the  lumber  company,  rate  of  freight  to  Merrill  on  its 
logs,  and  shipment  of  the  product  from  Merrill  over  the  rail- 
way's other  lines ;  also,  that  the  railway  company  might  con- 
struct branches  and  extensions  as  it  saw  fit,  and  use  the  spur 
track  for  the  purpose  of  hauling  over  it  freight  of  all  descrip- 
tions, without  compensation  to  the  lumber  company,  except 
a  payment  of  ten  cents  per  1,000  for  all  sawlogs  and  lumber 
belonging  to  other  persons.  By  the  seventh  section  it  was 
agreed  that  the  contract  should  remain  in  force  until  such 
time  as  the  lumber  company  had  removed  all  the  timber  it  de- 
sired to  transport  by  rail  from  the  described  lands  and  any 
other  lands  in  said  to'v\Tiship  it  might  acquire,  but  not  ex- 
ceeding the  term  of  ten  years,  and  that  "at  any  time  during 
the  continuance  hereof  the  railway  company  may  purchase, 
and  the  lumber  company  will  sell  to  it,  all  the  right,  title,  and 
interest  of  the  lumber  company  in  and  to  said  spur  track,  at 
and  for  the  sum  equal  to  the  costs  of  such  interest,  but  not 
exceeding  the  sum  of  $11,979.60,  and  that  upon  the  tender 
to  it  by  the  railway  company  of  such  actual  cost,  or  of  the 
aforesaid  sum,  the  lumber  company  shall  convey  and  war- 
rant to  the  railway  company,  free  and  clear  of  any  and  all 
liens  and  incumbrances,  aU  its  right,  title,  and  interest  in  and 
to  the  right  of  way  (of  the  width  hereinbefore  specified)  and 
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to  said  ffpur  track,  and  to  all  structuTes  and  improvements 
thereon  and  apport^oancea  thereto."  It  further  provided 
that,  in  case  of  refusal  to  make  such  conveyance^  then  thirty 
days  after  demand  the  railway  company  might  declare  the 
contraet  at  an  end  and  remove  its  rails,  fastenings,  and  other 
materials  from  said  spur  traick,  and  should  not  he  subject  to 
any  claim  for  damages  on  account  of  such  removal,  but 
should  not  be  precluded  from  taking  any  other  lawful  rem- 
edy to  enforce  its  right  under  this  contract,  particularly  to 
the  conveyance  of  the  lumber  company's  interest  in  said  spur 
track,  in  case  of  its  election  to  purchase  as  aforesaid ;  that, 
upon  so  acquiring  the  lumber  company's  interest  in  the  said 
spur  track,  then  and  thereafter,  during  the  term  of  the  con- 
tract, the  railway  company  should  transport  the  lumber  com- 
pany's logs  upon  the  same  terms,  but  should  not  be  required 
to  pay  to  the  lumber  company  any  compensation  for  hauling 
over  said  spur  the  freight,  logs,  or  lumber  of  other  parties. 
Afterwards  an  extension  of  about  a  mile  was  agreed  to  upon 
the  same  terms,  and  the  amount  payable  to  the  lumber  com- 
pany, ixpon  election  to  purchase,  was  increased  to  $16,079.60. 
Thereafter  the  lumber  company  obtained  conveyances  to  it- 
self of  a  100-foot  strip  of  land  on  the  line  surveyed,  with  no 
limit  to  its  time  of  enjoyment,  and  a  spur  track  was  con- 
structed over  the  same  and  over  lands  which  the  defendant 
owned  in  fee  simple.  At  the  time  of  the  finding  the  defend- 
ant had  not  completed  cutting  and  transportation  of  its  tim- 
ber, but  required  about  one  year  more  therefor,  and  might 
purchase  other  lands  in  the  vicinity,  necessitating  still  fur- 
ther increase  of  the  time.  About  September  30,  1902,  and 
again  about  January  14,  1903,  the  plaintiff  demanded  of  the 
defendant  that  it  execute  to  it  a  good  and  sufficient  convey- 
ance of  the  exclusive  use  for  all  railway  purposes  of  the  100- 
foot  strip,  without  any  limit  of  time,  save  that  it  should  ter- 
minate in  case  of  abandonment  of  the  spur  track  and  removal 
of  rails  and  other  mat^ala.  The  defendant  refused  to  make 
Vol.  123—4 
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the  title  established  therein,  iipou  the  party  against  whom  it 
is  rendered  and  upon  all  persons  claiming  from,  through  or 
under  him  by  title  accruing  after  the  filing  of  a  notice  of  the 
pendency  of  the  action  in  the  office  of  the  proper  register  of 
deeds,  .  .  .  and  every  purchaser  whose  conveyance  is  not 
recorded  or  filed  shall  be  deemed  to  have  acquired  his  title 
after  the  filing  of  such  notice,  and  shall  be  bound  by  the  pro- 
ceedings in  the  action  to  the  same  extent  and  in  the  same 
manner  as  if  he  were  a  party  thereto." 

Counsel  contend  that  it  was  not  intended  by  such  a  law  to 
affect  a  defendant  in  the  circumstances  of  this  case,  but  that 
its  purpose  was  to  bind  the  holder  of  an  unrecorded  deed  as 
to  his  claim  of  title  the  same  as  if  he  were  a  defendant  and 
answered  by  a  disclaimer. 

The  language  of  the  law  above  quoted  is  not  ambiguous. 
By  its  terms  it  clearly  avoids  the  effect  of  the  decision  in 
Webster  v.  Pierce,  and  doubtless  was  passed  for  that  very  pur- 
pose. Taking  it  as  it  reads,  and  we  are  unable  to  perceive 
any  reason  why  it  should  not  be  so  taken,  it  provides  in  ef- 
fect that,  whereas  prior  to  the  enactment  thereof  an  action 
in  ejectment  was  not  maintainable  against  a  person  in  the 
circumstances  of  appellant  Lelon  A,  DoolUtle  in  this  case, 
that  may  now  be  done.  That  being  so,  manifestly  upon  an 
action  being  so  properly  brought  the  defendant  cannot,  by  a 
mere  disclaimer,  put  the  plaintiff  in  the  wrong  and  obtain  a 
judgment  for  costs  against  him. 

The  appellant  Bessie  W.  DoolUtle  was  properly  made  a  de- 
fendant as  the  wife  of  Lelon  A.  DoolUtle,  but  she  was  charged 
with  personal  liability  for  withholding  the  land  from  the 
plaintiff  and  was  therefore  required  for  her  protection  to  an- 
swer the  complaint.  As  to  such  personal  claim,  plaintiff  was 
not  warranted  in  charging  her  under  the  statute  aforesaid, 
because  she  had  no  apparent  record  title.  Consequently  her 
answer  disclaiming  title  contained  a  complete  defense  to  the 
cause  of  action  against  her  charging  personal  liability.    Weh- 


18]  AUGUST  TEEM,  1904.  41 

Stephenson  v.  Doolittle,  123  Wis.  3d. 

Mer  V.  Pierce,  supra.  It  follows  that  the  order  striking  out 
her  answer  as  frivolous  was  wrong.  ,  * 

The  answer  of  appellant  Lelon  A.  Doolittle,  since,  in  ad- 
dition to  a  disclaimer,  it  set  forth  facts  to  the  effect  that  when 
the  action  was  commenced  he  appeared  to  be  the  owner  of 
the  land  by  virtue  of  a  tax  deed,  though  he  had  in  fact  there- 
tofore conveyed  his  tax  title  claim  to  another,  and  that  the 
tax  deed  was  void,  and  plaintiff  was  entitled  to  recover  sub- 
ject to  his  statutory  right  to  protection  for  tax  claims, — con- 
fessed the  plaintiff's  case  and  afforded  him  an  opportunity  to 
move  for  an  order  for  judgment  on  the  pleading,  subject  to 
•such  statutory  right.  We  fail  to  see  how  the  answer  could  be 
deemed  frivolous  in  any  sense.  An  answer  is  not  frivolous 
merely  because  it  admits  the  claim  of  the  plaintiff,  or  in  case 
•of  this  kind,  in  addition  to  such  admission,  pleads  the  exist- 
"ence  of  facts  showing  that  the  defendant  is  entitled  to  the 
statutory  protection  accorded  to  one  when  another  is  entitled 
to  recover  land  from  him  by  reason  of  the  invalidity  of  a  tax 
deed.  Such  an  answer  does  not  purport  to  defend  against 
the  claim  of  the  plaintiff,  nor  does  it  present  to  the  court  for 
<»nsideration  anything  except  what  is  proper  to  be  and  nec- 
essarily must  be  considered.  Therefore,  the  order  of  the 
court  striking  out  the  answer  of  defendant  Lelon  A.  Doolittle 
as  frivolous  was  erroneous. 

Notwithstanding  the  foregoing,  since  after  the  answers 
were  stricken  out,  plaintiff  established  his  cause  of  action  by 
evidence  as  to  Lelon  A,  Doolittle,  and  obtained,  as  to  him, 
and  also  as  to  his  wife,  so  far  as  she  was  merely  charged  as 
■such,  the  judgment  which  he  might  have  secured  by  motion 
•on  the  pleading,  he  was  not  prejudiced  by  striking  out  his 
answer.  The  fact  that  the  order  contained  a  provisional  re- 
quirement for  the  payment  of  $10  costs  does  not  affect  the 
matter,  since  no  costs  were  in  fact  paid,  nor  required  to  be 
paid  in  order  to  protect  any  valuable  rights  of  his. 
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CoiHisel  insist  that  Lelon  A.  Doolittle  should  have  been 
permitted,  to  make  proof,  as  follows : 

(a)  That  he  had  conveyed  the  tax  title  before  this  action 
was  begun; 

(b)  That  no  notice  of  lis  pendens  had  been  filed ; 

(c)  Of  the  amount  of  expenditures,  tax  certificates,  tax- 
deed  fees,  recording,  etc.,  upon  which  the  tax  deed  was  based^ 

On  tlie  first  point,  as  we  have  seen,  evidence  was  imma- 
terial. On  the  second  point  evidence  was  also  immaterial^ 
since  if  respondent  failed  to  take  any  steps  necessary  to  bar 
one  not  before  the  court  that  person  could  not  be  prejudiced 
by  want  of  proof  in  the  action  of  such  failure.  On  the  third 
point  it  is  sufficient  to  say  that  the  striking  out  of  the  answer 
did  not  preclude  Lelon  A,  Doolittle  from  making  the  proof. 
His  right  to  be  present  and  participate  in  the  ascertainment 
of  the  amount  respondent  should  pay  as  a  condition  of  relief, 
under  the  statute  for  the  protection  of  the  equitable  claims, 
of  the  defendant  in  such  cases,  was  unimpaired.  The  deter- 
mination of  that  question  was  not^  part,  strictly  speaking, 
of  the  trial  of  the  issues  tendered  by  the  complainant.  The 
statute  in  tliat  regard  is  mandatory.  It  provides  that  when 
a  plaintiff  shall  establish  his  right  to  recover  "unless  it  shall 
be  made  to  appear  affirmatively  by  the  plaintiff  that  the  prem- 
ises claimed  were  not  liable  to  taxation  for  the  taxes  for  which 
they  were  sold,  or  that  such  tax  was  paid  prior  to  the  sale, 
or  the  land  was  redeemed  from  such  sale,  the  court  shall  order 
that  the  amount  for  which  such  land  was  sold,  and  the  cost 
of  executing  and  recording  such  tax  deed,  and  the  amount 
paid  by  the  defendant  for  taxes  assessed  upon  such  premises 
subsequent  to  said  sale,  with  interest  on  all  such  sums  at  the 
rate  of  fifteen  per  cent,  per  annum  for  the  time  so  paid  until 
the  date  of  the  verdict,  shall  be  set  off  against  the  damages 
awarded  to  the  plaintiff  by  the  verdict ;  and  if  there  be  any 
excess,  that  the  plaintiff  as  a  condition  of  judgment,  shall 
pay  the  same,  with  interest  from  the  date  of  the  verdict,  with- 
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in  ninety  days."  Sec.  3087,  Stats.  1898,  So,  strictly  speak- 
ing, it  will  be  seen  the  proceedings  in  execution  of  the  stat- 
ute properly  take  place  after  the  preliminary  question  of 
whether  plaintiff  is  entitled  to  recover  subject  thereto,  shall, 
have  been  determined. 

As  to  the  defendant,  Bessie  W.  Doolittle,  counsel  contend 
that  her  position  is  different  from  that  of  her  husband  be- 
cause there  was  no  allegation  in  the  pleadings  as  to  her  wife- 
hood, and  she  was  charged  as  a  wrongdoer  the  same  as  her 
husband.  True,  she  was  so  charged,  but  she  was  properly 
joined  with  her  husband  by  reason  of  the  inchoate  right  of 
dower  which  she  possessed  in  the  land,  contingent  upon  her 
husband  having  title  thereto.  It  clearly  appeared  by  the- 
pleadings,  regardless  of  the  body  thereof,  that  she  is  the  wife- 
of  Lelon  A,  Doolittle.  She  is  so  described  in  the  title  to  the 
action  in  the  complaint,  she  so  describes  herself  in  her  answer 
and  her  husband  likewise  describes  her  in  his  answer.  If  she 
had  been  simply  made  a  defendant  in  her  capacity  as  wife,, 
she  would  not  have  been  required  to  answer  in  order  to  pro- 
tect herself  from  danger  of  a  judgment  for  costs.  Not  so,. 
however,  in  view  of  the  fact  that  she  was  charged  with  a  per- 
sonal liability  and  was  required  to  answer.  As  the  situation' 
created  bv  her  disclaimer,  and  the  want  of  anv  falsification, 
thereof,  was  not  affected  by  the  law  of  1901,  there  being  no 
claim  that  she  had  any  apparent  title  to  the  land  in  question 
when  the  action  was  commenced,  why  the  rule  in  Webster  v. 
Pierce,  supra,  does  not  condemn  the  order  striking  out  her 
answer  as  frivolous,  and  the  judgment  denying  costs  to  her- 
against  the  respondent,  is  at  least  a  debatable  question. 

If  the  appellant  Bessie  W.  Doolittle  was  entitled  to  re- 
cover costs  from  the  respondent  by  prevailing  on  her  dis- 
claimer, notwithstanding  the  recovery  against  her  in  her  ca- 
pacity as  wife  of  her  codefendant,  the  authority  therefor- 
exists  in  sec.  2920,  Stats.  1898.  That  provides  that  unless- 
plaintiff  is  entitled  to  recover  costs  under  the  two  preceding; 
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sections,  where  there  are  several  defendants  "not  united  in 
interest  and  making  separate  defenses  by  separate  answers 
:and  the  plaintiff  recovers  against  one  or  more,  but  not  all  of 
■such  defendants,  the  court  may  award  costs  to  such  of  the  de- 
fendants as  have  judgment  in  their  favor,  or  any  one  of 
?them."  It  is  considered  that  since  the  plaintiff  here  would 
have  been  entitled  in  any  event  to  recover  against  Mrs.  Doo- 
little  as  to  any  apparent  right  of  dower,  the  fact  that  she  was 
'entitled  to  prevail  as  to  the  personal  liability  charged  against 
her  does  not  sufficiently  satisfy  the  calls  of  such  section  as  to 
permit  of  her  recovering  costs.  The  writer  of  this  opinion 
-does  not  join  in  that  view.  They  are  the  views  of  the  court. 
His  views  on  this  subject  will  be  stated  briefly  in  an  inde- 
pendent opinion. 

By  the  Court. — ^The  judgment  is  aflSrmed. 

Marshall,  J.  (dissenting).  With  the  Qourt's  conclusion 
•that  Mrs.  Doolittle  was  not  entitled  to  costs  under  her  un- 
f  alsified  disclaimer,  I  cannot  concur.  It  commits  the  court, 
-as  I  understand  it,  to  this:  If  a  person  is  brought  in  as  a 
-mere  proper  defendant,  the  circumstances  being  such  that, 
if  he  does  not  defend,  no  judgment  for  costs  can  be  rendered 
against  him,  and  the  complaint  in  addition  to  allegations 
showing  his  contingent  interest,  rendering  him  a  proper  de- 
fendant, contains  others,  constituting  a  personal  liability  re- 
•qViiring  him  to  make  a  separate  defense  by  a  separate  answer, 
and  be  makes  such  answer  and  defense  and  prevails,  he  can- 
not recover  costs,  if  plaintiff  recovers  against  his  codefend- 
ant.  No  such  ruling  has  heretofore  been  made  under  sec. 
2920,  Stats.  1898,  that  covers  the  subject.  No  such  ruling 
Tias  been  made  elsewhere  under  any  similar  law,  so  far  as  I 
can  discover.  The  history  of  such  law  dates  back  over  fifty 
years.  I  think  it  has  always  been  assumed,  and  the  practice 
13  accordingly,  that  in  the  circumstances  stated,  the  one  so 
required  to  defend,  upon  prevailing  takes  costs.  The  statute 
Tcads  as  follows: 
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"Costs  shall  be  allowed  of  course  to  the  defendant  in  the- 
actions  mentioned  in  the  two  preceding  sections  unless  the 
plaintiff  be  entitled  to  costs  therein,  but  where  there  are  sev- 
eral defendants  not  united  in  interest  and  making  separate 
defenses  by  separate  answers,  and  the  plaintiff  recovers 
against  one  or  more  hut  not  all  of  such  defendants,  the  court 
may  award  costs  to  such  of  the  defendants  as  have  judgment; 
in  their  favor  or  to  any  of  them." 

My  brethren  give  a  very  strict,  and  to  my  mind,  an  un- 
reasonable construction  to  the  words  "unless  plaintiff  be  en- 
titled to  costs  therein,"  and  "the  plaintiff  recovers  against  one- 
or  more  of  them  but  not  all."  They  hold  that  if  plaintiff  re- 
covers costs  against  one  defendant  he  "recovers  costs  there- 
in," within  the  meaning  of  the  statute,  and  so  no  defendant 
can  have  costs.  Further,  that  if  plaintiff  recovers  against  a 
mere  nominal  defendant  incidental  to  the  recovery  against 
the  other  defendant  he  "recovers  against  all,"  within  the 
meaning  of  the  statute,  though  as  to  the  claim  of  personal 
liability  against  such  nominal  defendant  he  is  defeated.  It 
seems  to  ipie  that  this  is  wholly  inconsistent  with  the  spirit  of 
the  statute.  The  legislative  purpose  seems  to  be  plain  that 
if  one  is  compelled  to  defend  in  an  action  and  his  defense  is 
separate  and  distinct  from  that  of  the  other  defendant  and 
he  successfully  make  such  separate  defense  under  a  separate 
answer,  he  is  entitled  to  costs  the  same  as  if  he  were  the  sole 
defendant  The  statute  was  framed  upon  the  common-law 
principle  that  a  person  who  is  brought  into  court  and  is  un- 
justly compelled  to  defend  he  should  have  costs  against  his 
adversary.  Harrigan  v.  OilcJirist,  121  Wis.  127,  99  N.  W. 
909.  The  reasonable  meaning  of  the  words  "unless  the^ 
plaintiff  be  entitled  to  costs  therein"  is  entitled  to  costs 
against  the  particular  defendant  in  question;  and  the  rea- 
sonable call  of  the  words  "plaintiff  recovers  against  one  or 
more  but  not  all"  is  a  recovery  legitimately  carrying,  at  least, 
costs  against  all. 

The  controlling  idea  of  the  statute  is  that  every  party  to- 
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conveyed  to  the  plaintiff  a  parcel  of  land  in  block  19  inune- 
diately  south  of  Bridge  street,  describing  it  as  follows : 

"Commencing  at  the  point  where  Bridge  street  and  First 
avenue  intersect,  and  running  south  on  the  line  of  blodc  num- 
ber nineteen  (19)  seventy-five  (75)  feet;  thence  to  the  river 
on  a  line  parallel  with  Bridge  street ;  thence  on  the  line  of  the 
river  to  Bridge  street ;  thence  on  the  line  of  Bridge  street  to 
the  place  of  beginning — ^being  a  part  of  block  number  nine- 
teen (19),  in  Eau  Claire  Limiber  Company's  corrected  plat 
of  Chapman  &  Thorp's  Second  addition." 

The  situation  will  be  made  more  clear  by  reference  to  the 
map  on  next  page,  on  which  the  strip  called  "Bridge  street" 
is  marked  "A"  and  the  parcel  purchased  by  the  plaintiff  in 
1879  is  marked  "B."  In  the  year  1880  the  bridge  was  swept 
away  by  a  flood,  but  was  rebuilt  in  the  same  year ;  but,  when 
rebuilt,  its  west  approach  was  placed  upon  Ferry  street,  and 
the  parcel  of  land  formerly  known  as  "Bridge  street"  ceased 
to  be  used  as  a  street,  being  in  fact  largely  swept  away  by  the 
flood,  and  thereafter  Ferry  street  was  familiarly  known  by  the 
public  as  "Bridge  street,"  though  the  name  was  never  legally 
changed.  In  March,  1884,  the  Eau  Claire  Lumber  Company 
deeded  to  the  city  the  piece  of  land  formerly  called  "Bridge 
street,"  by  metes  and  bounds,  for  consideration  expressed  of 
$600,  and  it  was  described  in  the  deed  as  land  formerly  oc- 
cupied as  a  street;  and  in  1887  or  1888  the  city  constructed 
a  public  sewer  in  said  parcel  of  land,  emptying  into  the  Chip- 
pewa river,  and  did  some  filling  thereon,  and  has  continu- 
ously maintained  said  sewer  thereon.  In  February,  1894, 
the  plaintiffs  sold  to  the  defendant  the  piece  of  land  marked 
"B"  on  the  plat,  and  described  the  same  in  the  deed  as  fol- 
lows: 

"Commencing  at  the  southeast  comer  of  First  avenue  and 
Ferry  street,  in  block  No.  19,  in  Eau  Claire  Lumber  Co.'s 
corrected  plat  of  Chapman  &  Thorp's  Second  addition  to  Eau 
Claire  city ;  thence  running  southerly,  on  a  line  parallel  with 
First  avenue,  75  feet ;  thence  easterly,  on  a  line  parallel  with 
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«aid  Ferry  street,  to  the  Chippewa  river;  thence  northerly, 
along  the  line  of  low-water  mark  of  said  Chippewa  river,  to 
the  southerly  line  of  said  Ferry  street ;  thence  westerly,  along 
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said  Ferry  street,  to  the  point  of  beginning — the  same  being 
that  part  of  block  No.  19  in  said  addition  lying  immediately^ 
south  of  where  the  old  bridge  entered  Ferry  street,  and  ex- 
tends 75  feet  along  the  easterly  side  of  said  First  avenue," 

In  this  deed  the  words  "Ferry  street"  were  used  by  mistake- 
for  the  words  "Bridge  street,"  but  the  deed  has  never  been  re- 
formed, and  no  counterclaim  is  interposed  in  the  present  ac- 
tion for  reformation  thereof.  The  defendant  took  possession 
of  the  land  so  sold  immediately  after  the  execution  of  the 
deed,  and  has  remained  in  possession  thereof  ever  since,, 
and  has  also  had  possession  of  the  south  half  of  Bridge  street. 
The  plaintiffs  have  had  no  possession  since  the  execution  of 
the  last-named  deed.  In  the  course  of  the  negotiations  for 
the  last-named  purchase,  the  plaintiffs'  agent  represented  to- 
the  defendant  that  the  premises  in  dispute  were  a  part  of  the 
public  street,  and  that  the  city  could  not  sell  it,  and  that  it 
would  belong  to  the  defendant.  February  6,  1904,  the  city^ 
made  a  deed  of  the  strip  of  land  in  dispute  to  the  plaintiffs  for 
the  consideration  of  $1. 

The  court  concluded,  upon  these  facts,  that,  while  Bridge 
street  had  been  abandoned  as  a  street  for  many  years  before- 
the  year  1894,  still  the  right  of  the  city  to  use  the  same  for 
street  purposes  had  not  been  lost  at  that  time,  and  that  the 
deed  executed  by  the  Eau  Claire  Lumber  Company  to  the- 
city  in  1884  conveyed  no  title,  because  the  title  thereto  was- 
in  the  adjacent  property  owners,  subject  to  public  easement;, 
that  the  deed  from  the  city  to  the  plaintiffs  conveyed  no  title ; 
and  that  the  deed  executed  in  February,  1894,  by  the  plaint- 
iffs to  the  defendant,  should  be  reformed  by  inserting  the 
words  "Bridge  street"  for  "Ferry  street;"  that  when  so  re- 
formed said  deed  recognizes  Bridge  street  as  still  an  existing 
street,  and  estops  the  plaintiffs  from  claiming  that  it  is  not 
a  street ;  that  the  defendant  owns  the  strip  of  land  in  dispute^ 
subject  only  to  the  right  of  the  public  to  use  the  same  as  a 
street,  if  any  such  right  still  remains,  which  question  was  not 
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decided.  Upon  these  findings  judgment  was  entered  for  the* 
defendant;  dismissing  the  complaint,  and  the  plaintiflFs  ap- 
peal. 

Fred  Arnold,  for  the  appellants. 

A.  G.  Larson,  for  the  respondent. 

WiNSLOW,  J.    In  the  present  case  it  appears  that  the  piece- 
of  land  in  question  was  dedicated  to  the  public  use  as  a  street 
by  the  then  owner  thereof  in  the  year  1870,  and  that  it  was 
accepted  by  the  public  and  continuously  used  as  a  street 
until  the  year  1880 ;  the  plaintiffs,  in  1879,  having  acquired 
title  to  the  parcel  of  land  immediately  adjoining  the  street  on 
the  south,  and  thereby  having  become  owners  of  the  south 
half  of  the  street  (being  the  parcel  in  dispute),  subject  to  the- 
public  easement  thereon  for  street  purposes.     It  further  ap- 
pears thgt  the  public  ceased  to  use  the  premises  for  travel  in 
1880,  because  the  bridge  across  the  river  had  been  swept 
away,  and,  when  rebuilt,  was  approached  from  another  street,. 
and  that  in  1887  or  1888  a  public  sewer  was  constructed 
through  the  parcel,  which  has  ever  since  been  maintained;, 
that  in  1894  the  plaintiffs  conveyed  to  the  defendant  the  piece 
of  land  which  they  bought  in  1879,  by  a  description  which,. 
though  erroneous  in  its  calls,  sufficiently  described  the  parcel 
as  that  part  of  block  19  "lying  immediately  south  of  where- 
the  old  bridge  entered  Ferry  street,  and  extends  75  feet  along 
the  easterly  side  of  said  First  avenue."    The  defendant  im- 
mediately went  into  possession  of  the  parcel  so  sold,  and  has 
remained  in  possession  thereof,  together  with  the  south  half 
of  the  alleged  street,  ever  since.    It  is  entirely  clear  that  if 
the  strip  in  question  was  still  a  part  of  the  public  street  in 
1894,  when  the  plaintiffs  so  deeded  to  the  defendant,  then  the 
defendant  acquired  title  thereto  by  that  deed,  subject  only 
to  the  public  easement,  and  that  thereafter  neither  the  aban- 
donment by  the  city  nor  conveyance  by  the  city  could  vest 
title  in  the  plaintiffs. 
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In  the  view  vre  have  taken  of  the  case  we  find  this  the  only 
<jue8tion  necessary  to  be  considered,  namely,  was  the  land  in 
question  a  part  of  the  public  street  in  1894  ?  At  that  time  it 
had  not  been  used  as  a  street  for  travel  for  nearly  fourteen 
years.  In  1884  the  city  had  accepted  a  deed  from  the  original 
proprietors  in  which  it  was  described  as  a  strip  of  land  "for- 
merly occupied  as  a  street,"  and  in  1887  the  city  had  con- 
■structed  a  public  sewer  through  the  strip,  and  filled  it  in, 
and  maintained  the  sewer  ever  since  that  time.  This  court 
las  uniformly  taken  advanced  ground  in  favor  of  the  pub- 
lic on  the  question  of  the  loss  of  rights  in  public  streets  by 
nonuser  or  abandonment  The  cases  are  numerous,  and  it  is 
unnecessary  to  consider  them  in  detail.  Their  effect  is  to 
hold  that  municipal  corporations  cannot  sell  the  streets, 
nor  will  mere  laches  or  nonuser  on  the  part  of  the  authori- 
ties or  the  public  suffice  to  defeat  public  rights,  but  that  cases 
may  arise  where  private  rights  and  interests  have  grown 
"up,  founded  upon  the  nonaction  or  action,  as  the  case  may 
be,  of  the  public,  so  that  the  prevention  of  injustice  will  re- 
quire the  application  of  the  well-understood  principles  of 
estoppel  as  against  the  public  right.  Trester  v.  Sheboygan/ 
S7  Wis.  496,  68  N.  W.  747;  Reilly  v.  Racine,  51  Wis.  626, 
530,  8  N.  W.  417 ;  Paine  L.  Co.  v.  Oshkosh,  89  Wis.  449,  61 
N.  W.  1108 ;  Renter  v.  Lawe,  94  Wis.  300,  68  N.  W.  956 ; 
Ashland  v.  C.  &  N.  W.  R.  Co.  105  Wis.  398,  80  N.  W.  1101 ; 
Davis  V.  Appleion,  109  Wis.  580,  85  N.  W.  515. 

Applying  this  principle  to  the  present  case,  we  find  nothing 
amounting  to  an  estoppel  in  pais  in  the  year  1894  or  prior 
thereto.  The  most  that  can  be  said  is  that  there  was  nonuse 
of  the  strip  by  the  public  for  street  purposes  for  nearly  four- 
teen years,  and  that  the  public  in  1884  accepted  a  deed  of 
the  strip  from  the  original  proprietor.  The  plaintiffs  did  not 
act,  and  paid  out  no  money  in  reliance  upon  any  act  or  refusal 
to  act  on  the  part  of  the  city.  Their  position  had  not,  in 
1894,  been  changed  or  influenced  in  the  least.     The  conclu- 
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sion  necessarily  is  that  the  public  rights  were  unimpaired  in. 
1894,  and  that  the  defendant  then  acquired  title  to  the  strip 
in  dispiite,  subject  to  the  public  rights.  Whether  those  public^ 
rights  have  been  lost  by  abandonment  and  estoppel  since  that 
time  is  immaterial,  and  was  not  determined  in  the  trial  court,. 
nor  will  any  attempt  be  made  to  determine  the  question  here. 
Any  abandonment  since  that  time  would  not  inure  to  the- 
plaintiffs,  and  the  city  could  not  deed  away  the  public  streets.. 
By  the  Court. — Judgment  affirmed. 


The  State  ex  eel.  N".  C.  Fostee  Lumbee  Company,  Ap- 
pellant, vs.  WiLLiAMS,'^illage  Clerk,  Respondent. 

September  29— October  18,  1904, 

Certiorari  to  nonjudicial  bodies:  When  evidence  reviewed:  Taxation:- 
Valuation  by  assessor:  Board  of  review:  Weighing  evidence: 
Presumptions:  Cowrts:  Appeal  and  error:  Supervisor  of  assess- 
ments: Witnesses:  Competency, 

1.  The  scope  of  the  writ  of  certiorari  to  a  nonjudicial  body  is  not* 

as  broad  as  a  writ  of  error  as  to  permitting*  a  review  of  evi- 
dence, and  if  there  is  reasonable  ground  for  belief  that  the 
body's  conclusion  is  the  result  of  honest  judgment  it  cannot 
be  disturbed. 

2.  A  nonjudicial  body,  up  to  the  dividing  line  between  error  in 

the  exercise  of  discretion  and  judicial  error,  has  ample^ 
opportunity  to  make  erroneous  decisions,  from  which  the 
aggrieved  party  has  no  opportunity  for  relief.  If  a  remedy 
should  be  afforded,  it  is  for  the  legislature  to  provide,  and  not 
for  the  courts  by  changing  the  scope  of  the  common-law  writ 
of  certiorari. 

3.  On  certiorari  to  a  board  of  review,  in  the  absence  of  evidence- 

to  Impeach  it.  the  assessor's  valuation  is  presumed  to  be  cor- 
rect, and,  upon  the  evidence  produced  to  support  or  overcome- 
that  presumptionl  no  mistake  or  error  of  the  board,  honestly 
made  In  deciding  thereon  according  to  their  judgment,  war- 
ranta  judicial  review  of  the  decision. 
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4.  In  such  case,  the  court  must  look  into  the  evidence  far  enough 

to  see  whether  in  any  reasonable  view  thereof,  in  the  light  of 
correct  rules  of  law,  it  furnished  a  substantial  basis  for  the 
board's  action,  and,  having  discovered  that,  the  court  has  exer- 
cised its  legitimate  function  in  respect  thereto. 

5.  Where  the  trial  court  on  certiorari  to  a  board  of  review  has 

passed  adversely  to  the  contention  of  relator,  on  appeal  the 
want  of  legitimate  basis  in  the  evidence  for  the  board's  decision 
must  appear  very  clearly  and  satisfactorily,  although  the  de- 
cision may  seem  clearly  against  the  great  preponderance  of 
the  evidence. 

*€.  In  proceedings  before  a  board  of  review  to  reduce  the  assessor's 
assessment,  the  board  is  not  bound  to  accept  as  true  the  evi- 
dence upon  one  side  or  that  of  the  other,  but  may,  in  the 
exercise  of  its  judgment,  disregard  the  evidence  on  both  sides, 
and  fix  a  valuation  between  the  two  extremes. 

'.7.  In  proceedings  before  a  board  of  review  to  reduce  the  assessor's 
valuations,  one  item  was  a  sawmill.  The  evidence  of  the 
owner  bore  mainly  on  what  the  sawmill  property  was  worth 
to  disorganize  it  and  dispose  of  its  parts.  The  testimony 
chiefly  relied  upon  by  the  board  to  support  the  assessor's  valua- 
tion was  what  the  property,  as  an  entirety,  and  as  a  going  con- 
cern, would  cnrdinarily  sell  for  at  private  sale,  assuming  that  a 
buyer,  with  the  same  opportunity  for  the  use  of  the  mill  as 
the  present  owner,  was  at  hand  and  had  the  means  to  buy  it. 
Held,  that  the  evidence  to  support  the  assessor's  valuation  was 
much  nearer  the  statutory  basis  prescribed  by  sec.  1052,  Stats. 
1898,  i.  e.,  the  full  value  that  could  ordinarily  be  obtained  for 
the  property  at  private  sale. 

rS.  In  proceedings  before  a  board  of  review  to  reduce  the  assessor's 
valuation,  one  item  was  a  stock  of  lumber.  The  result  testified 
to  by  a  witness  produced  by  the  relator  and  witnesses  produced 
by  the  assessor  varied  several  million  feet,  but  neither  of  the  re- 
sults was  more  than  an  estimate.  Held,  that  while  the  method 
of  estimation  adopted  by  the  relator's  witness  appeared  betteV 
calculated  to  reach  a  correct  result,  it  could  not  be  said  that 
the  method  adopted  by  the  assessor  was  so  unlikely  to  reach 
an  approximately  correct  result  that  the  evidence  thereof  was 
not  entitled  to  consideration,  and  hence  the  board  was  not 
without  warrant  in  reaching  its  conclusion. 

■^.  In  proceedings  before  a  board  of  review  to  reduce  the  assessor's 
valuation,  one  item  was  the  value  of  .relator's  sawlogs.  Re- 
lator estimated  the  amount  thereof  on  May  1,  by  taking 
from  the  log  stock  secured  for  the  season,  the  amount  of  lum- 
ber manufactured  therefrom,  on  an  estimated  cut  of  the  mill 
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per  day.  Relator  did  not  furnish  any  evidence  of  the  lumber 
actually  cut  out  of  the  logs,  nor  any  evidence  of  how  the  scale 
of  the  lumber  compared  with  the  log  scale.  The  assessor 
made  his  valuation  on  an  estimate  from  inspection  and  state- 
ments of  the  relator's  agents.  Held,  that  the  board  were  not 
entirely  without  warrant  in  reaching  the  conclusion  which 
they  did,  and  that  their  valuation  should  stand. 

10.  The  supervisor  of  assessments  is  not  authorized  to  make  assess- 

ments, or  substitute  his  Judgment  for  that  of  the  assessor. 

11.  A  supervisor  of  assessments  is  a  competent  witness  to  give  testi- 

mony before  a  board  of  review,  and  the  fact  that  in  giving  his 
testimony  he  was  in  the  attitude  of  supporting  his  own  judg- 
ment, recorded  in  the  assessment  roll,  goes  to  the  weight  of 
his  testimony,  but  not  its  competency. 

Appeal  from  a  judgment  of  the  circuit  court  for  Eau 
Claire  county :  James  O'Neill,  Circuit  Judge.   Affirmed. 

Certiorari  to  the  board  of  review  of  the  village  of  Fair- 
child  to  obtain  an  examination  of  its  proceedings  respecting 
the  assessment  for  taxation  of  the  property  of  the  N.  C.  Fos- 
ter Lumber  Co. 

The  facts  involved  in  the  litigation,  so  far  as  necessary  to 
an  understanding  of  the  questions  examined  and  decided,  are 
sufficiently  referred  to  in  the  opinion. 

For  the  appellant  there  was  a  brief  by  Bundy  &  Wilcox, 
and  oral  argument  by  C.  T.  Bundy. 

For  the  respondent  there  was  a  brief  by  Wickham  &  Farr, 
and  oral  argument  by  James  Wickham. 

Mabshall,  J.  This  appeal  involves  the  question  of 
whether  the  board  of  review  of  the  village  of  Fairchild  com- 
mitted jurisdictional  error  in  valuing  the  relator's  property 
for  taxation.  We  have  a  long  record  before  us.  There  are 
some  300  printed  pages  of  evidence  upon  which  the  board 
made  the  decision  complained  of.  It  is  claimed  that  such  de- 
cision on  many  points  is  so  manifestly  wrong  as  to^be  juris- 
dictionally  defective.  We  are  urged  to  examine  the  evidence 
in  detail,  to  review  and  weigh  it  to  determine  whether  it  pre- 
ponderates in  favor  of  or  against  the  board's  conclusion.    We 
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have  responded  thereto  as  fully  as  the  nature  of  the  case  wiE 
permit.  We  have  not  gone  as  far  as  requested  because  settled 
legal  principles  barred  the  way. 

Before "  giving  attention  in  detail  to  the  valuations  com- 
plained of,  it  seems  best  to  consider  the  proposition  advanced 
by  counsel  as  to  the  rule  to  be  observed.  It  is  contended  that 
the  scope  of  the  writ  of  certiorari  to  a  nonjudicial  body,  as  in 
this  case,  is  as  broad  as  a  writ  of  error,  as  to  permitting  a  re- 
view of  evidence.  While  the  learned  counsel  refer  to  many 
of  our  recent  decisions  to  sustain  that,  they  are  not  under- 
stood here  to  have  that  eflFect.  In  a  number  of  instances  the 
question  now  presented  was  so  thoroughly  discussed  that  it 
does  not  seem  that  new  light  can  be  shed  on  the  subject.  It 
has  been  said  over  and  over  again  in  terms  or  in  effect,  in  the 
circumstances  of  this  case,  that  the  board  must  decide  on  evi- 
dence and  according  thereto;  that  a  decision  one  way  where 
the  evidence  is  all  the  other  way,  or  to  increase  the  value  of 
property  without  evidence,  or  a  decision  so  manifestly  against 
what  is  clearly  established  by  evidence  as  not  to  be,  in  any 
reasonable  view,  attributable  to  error  of  judgment,  is  juris- 
dictional error;  and  that  where  the  board  applies  its  judgment 
to  the  evidence  and  reaches  a  conclusion  which  is  against  the 
great  weight  of  evidence,  "if  there  be  any  reasonable  ground 
for  belief  it  is  the  result  of  honest  judgment,  it  cannot  be  dis- 
turbed." 

Boards  of  review  up  to  the  dividing  line  between  what  is 
called  jurisdictional  error,  error  in  the  exercise  of  discretion^ 
and  judicial  error,  have  ample  opportunity  to  make  errone- 
ous decisions  from  which  the  aggrieved  party  has  no  oppor^ 
tunity  for  relief.  If  a  remedy  should  be  afforded  in  such 
cases  the  only  source  from  which  it  can  legitimately  spring- 
is  legislative  power.  The  court  cannot  give  it  by  changing 
the  scope  of  the  common-law  writ  of  certiorari,  and  has  never 
attempted  to.  That  was  very  distinctly  declared  in  Siaie  ex 
rel.  Augusta  v.  Loshy,  115  Wis.  57,  90  N.  W.  188.     There^ 
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after  citing  numerous  adjudications  of  this  court,  it  was  said 
that: 

"If  a  board  in  reaching  a  determination  is  required  to  act 
upon  evidence  and  it  acts  without  evidence,  or  any  evidence 
warranting  the  result  in  any  reasonable  view  thereof,  or  if 
it  is  required  to  receive  evidence  and  refuses  to  do  so,  it  com- 
mits a  clear  violation  of  law  and  jurisdictional  error,  and  its 
final  determination  may  be  challenged  by  a  writ  of  certiorari, 
and  held  void  upon  that  ground  if  the  error  appears  of  rec- 
ord." 

In  State  ex  rel  Vilas  v.  WhaHon,  117  Wis.  558,  94  N.  W. 
359,  it  is  said  in  effect  that,  at  the  outset,  in  dealing  with  an 
assessor's  valuation  before  a  board  of  review  "it  is  presumed, 
in  the  absence  of  evidence  to  impeach  it,  to  be  correct." 
There  must  be  some  substantial  basis  in  the  evidence  to  over- 
come that  presumption,  or  such  valuation  cannot  be  disturbed. 
Upon  evidence  being  produced  in  that  regard  to  be  considered 
with  evidence  supporting  such  presumption,  and  a  decision 
thereon  being  made  by  the  board  according  to  their  judgment, 
"no  mistake  or  error  in  so  doing  made  honestly  could  war- 
rant judicial  review  of  the  decisions."  The  cases  to  the  same- 
effect  in  this  court  are  numerous.  Shove  v.  Manitowoc,  6T 
Wis.  5,  14  N.  W.  829 ;  State  ex  rel.  Smith  v.  Oaylord,  73. 
Wis.  306,  4  N.  W.  618 ;  State  \x  rel.  Heller  v.  Lawler,  103- 
Wis.  460,  79  K  W.  777 ;  State  ex  rel.  Oiroux  v.  Lien,  108- 
Wis.  316,  84  K  W.  422;  State  ex  rel.  Ellis  v.  Thorne,  112: 
Wis.  81,  87  N.  W.  797. 

So,  obviously,  it  is  useless  to  make  that  careful  study  of 
the  evidence  which  counsel  urges  us  to  make,  for  the  purpose 
of  determining  whether  it  preponderates  in  favor  of  or 
against  the  decision  of  the  board  of  review  upon  any  particu- 
lar point.  We  must  look  into  the  evidence  far  enough  to  see 
whether  in  any  reasonable  view  thereof,  in  the  light  of  cor- 
rect rules  of  law,  it  furnishes  a  substantial  basis  for  the 
board's  action.  Having  discovered  that,  as  to  any  matter,  we 
shall  have  exercised  our  legitimate  function  in  respect  thereto. 
Vol.  123  —  5 
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Manifestly  since  the  trial  court  passed  adversely  on  the  con- 
tentions of  counsel,  the  want  of  a  legitimate  basis  in  the  evi- 
dence for  the  board's  decision  must  appear  here  very  clearly 
and  satisfactorily  or  it  should  stand,  though  it  may  seem 
clearly  against  the  great  preponderance  of  the  evidence. 

The  earnest  appeal  of  counsel  for  appellant  for  this  court 
to  broaden  out  the  use  of  the  common-law  writ  of  certiorari, 
if  it  has  not  done  so,  to  meet  new  conditions,  said  to  have  de- 
veloped from  the  administration  of  new  legislative  schemes 
for  discovering  property  subject  to  taxation,  and  greater 
pressure  upon  public  officers  than  formerly  in  that  regard, 
causing  them  to  suppose  themselves  adversaries  of  property 
owners,  instead  of  appreciating  that  their  true  function  is  to 
protect  such  owners  as  well  as  the  public,  and  when  acting  as 
a  board  of  review,  to  exercise  in  spirit  as  well  as  in  form  the 
judicial  function,  cannot,  legitimately,  be  responded  to,  even 
if  it  be  true  that  the  necessity  for  a  new  remedy  or  the  broad- 
ening out  of  an  old  one  is  as  great  as  the  learned  counsel  sug- 
gest. All  the  court  can  do  is  to  afford  to  litigants  the  use  of 
•such  remedies  as  the  law  gives.  It  may  be  that  they  are  some- 
what too  limited,  as  regards  dealing  with  mere  legislative 
creations  exercising  gi/^i^ judicial  authority,  such  as  boards 
of  review.  Though  it  may  be  that  they  would  be  found  to  be 
<iuite  sufficient  as  to  such  boards,  if  property  owners  would 
more  generally  consider,  as  they  should,  that  it  is  the  duty 
of  public  officers,  having  to  do  with  the  assessment  of  property 
for  taxation,  to  find  and  assess  all  property,  made  assessable 
l)y  law,  and  instead  of  obstructing  aid  them  in  the  perform- 
ance of  their  important  and  often  difficult  duties,  by  at  least 
making  full  and 'fair  disclosures  of  their  property,  as  the  let- 
ter and  spirit  of  the  law  requires.  It  is  probably  true  that 
boards  of  review  often  do  not  appreciate  that  the  law  requires 
on  their  part  the  exercise  of  judicial  functions  to  the  end  that 
the  interests  of  the  property  owners  as  well  as  those  of  the 
public,  may  be  properly  guarded,  and  that  they  assume  an  air 
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of  suspicion  and  hostility  toward  such  owners.  It  is  quite  as 
likely,  however,  that  such  attitude  is  induced  by  an  air  of 
apparent  hostility  on  the  part  of  such  owners.  But  it  is  by  no 
means  improbable  that  the  present  legislative  plan  would  be 
ample  to  vindicate  the  rights  of  all,  with  reasonable  certainty 
and  satisfaction,  if  the  boards  of  review  would  so  administer 
it,  and  property  owners  would  so  submit  thereto  as  to  give 
full  effect  to  the  same,  instead  of  violating  it  by  assuming  an 
attitude  of  hostility,  each  toward  the  other.  However  it 
might  be,  as  before  indicated,  this  court  cannot  extend  the 
ancient  scope  of  the  common-law  writ  of  cerliorari  to  remedy 
the  difficulties  complained  of  in  this  case  and  similar  difficul- 
ties said  to  exist.  If,  as  counsel  argue,  "it  is  useless  to  review 
the  evidence,  if  after  doing  so,  the  court  is  powerless  to  grant 
relief  against  a  decision  which  is  contrary  to  the  clear  pre- 
ponderance of  the  evidence,"  then  the  practice  of  all  the  courts 
in  the  land  in  the  use  of  the  writ  of  certiorari  and  the  writ  of 
habeas  corpus  and  in  the  treatment  of  findings  of  fact  by 
juries  is  all  wrong.  As  before  indicated,  any  reformation  in 
that  regard,  if  the  exigencies  of  the  present  condition  require 
one,  must  come  from  the  lawmaking  power,  not  from  those 
charged  with  applying  the  law  as  they  find  it. 

Several  instances  are  cited  to  our  attention  where  the  as- 
s^sor's  valuation  was  corroborated  by  evidence,  while  there 
was  evidence  on  the  part  of  the  relator  establishing,  if  true,  a 
much  lower  one,  and  the  board  did  not  adopt  either,  but  de- 
cided upon  a  valuation  between  the  two.  The  idea  of  counsel 
is,  as  we  understand  it,  that  the  board  was  bound  under  such 
circumstances  to  accept  as  true,  the  evidence  upon  one  side  or 
that  upon  the  other,  and  to  do  neither  by  fixing  a  value  between 
two  extremes  was  not  an  exercise  of  judgment,  but  an  arbi- 
trary  conclusion  disregarding  the  evidence  on  both  sides.  If 
that  be  correct  then  most  of  the  decisions  upon  matters  of  fact 
by  boards  and  juries  and  judges,  especially  where  the  decis- 
ions are  necessarily  based  on  opinion  evidence,  are  arbitrary. 
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Counsel's  proposition  is  wrong, — ^manifestly  so.  True,  when 
the  nature  of  a  controversy  is  such  that  the  truth  is  easily  de- 
terminable to  a  reasonable  certainty  by  mathematical  demon- 
stration, and  the  body  called  upon  to  decide  proceeds  other- 
wise to  an  erroneous  result,  there  is  no  room  for  saying  that 
such  result  was  reached  by  the  exercise  of  judgment.  An  in- 
stance of  that  is  found  in  New  Home  8.  M.  Co.  v.  Simon,  107 
Wis.  368-379,  83  N.  W.  649.  But  on  questions  of  damages^ 
necessarily  determinable  on  conflicting  opinion  evidence,  the 
universal  practice  is  to  determine  the  truth  of  the  matter  by 
the  exercise  of  judgment  within  the  range  thereof. 

Serious  complaint  is  made  of  the  action  of  the  board  in  de- 
ciding upon  the  assessable  value  of  the  relator's  sawmill  prop- 
erty. It  is  said  that  the  evidence  on  relator's  side  was  con- 
sistent with  the  statutory  basis  for  valuing  the  property,  while 
that  in  support  of  the  assessor's  valuation  was  on  an  illegiti- 
mate basis.  True,  as  counsel  claims,  in  such  circumstances 
there  is  no  conflict  and  the  evidence  on  the  side  supporting  the 
correct  theory  should  be  regarded  as  the  sole  evidence  to  base 
a  decision  on.  Batavian  Bank  v.  North,  114  Wis.  637,  90 
N.  W.  1016.  But  we  are  unable  to  discover  that  the  situa- 
tion which  counsel  suggests  existed.  The  evidence  on  the 
relator's  part  bore  mainly  on  what  the  sawmill  property  was 
worth  to  disorganize  it  and  dispose  of  the  parts.  That  on  the 
other  side  bore  mainly  on  what  the  property  was  worth  as  an 
entirety  and  in  its  going  condition.  The  relator  and  his  wit- 
ness testified  that  there  was  but  little  timber  tributary  to  the 
mill;  that  it  would  probably  not  run  for  more  than  a  year, 
and  that  the  machinery  would  not  sell  for  more  than  from 
$6,000  to  $8,000.  One  witness  testified  that  he  would  make 
no  difference,  in  valuing  the  property,  whether  there  was  or 
was  not  further  use  for  the  mill  in  its  then  location,  showing 
clearly  that  his  valuation  was  fixed  solely  in  contemplation  of 
what  could  be  obtained  for  the  machinery  by  disorganizing  the 
plant.    That  was  not  a  fair  way  to  determine  the  value  of  the 
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property.  It  was  very  far  from  the  statutory  basis.  It  would 
not,  if  adopted  by  the  board,  have  resulted  in  valuing  the 
mill  plant  at  all.  The  proper  way  was  to  consider  the  plant  as 
an  entirety,  the  mill,  the  land  upon  which  it  was  located,  the 
planing  mill,  the  lumber  yard,-  the  means  of  reaching  the  plant 
with  logs  and  moving  the  lumber  therefrom  and  all  the  ac- 
cessories and  things  for  and  in  use  in  and  about  the  property 
and  belonging  thereto,  or  affecting  its  value,  including  of 
course  the  facilities  for  obtaining  logs  to  keep  the  mill  in  op- 
eration. The  ultimate  standard  of  value  was  "the  full  value 
that  could  ordinarily  be  obtained  for  the  property  at  private 
sale."  In  reaching  that  necessarily  one  had  to  consider  that 
the  property  derived  its  value  largely  from  its  character  as  a 
combination  fitted  for  a  manufacturing  industry,  its  location, 
the  opportunity  to  continue  such  industry,  the  advantage  of 
doing  so  and  many  other  circumstances.  The  statute,  sec. 
1052,  Stats.  1898,  so  provides.  The  idea  that  a  sawmill  prop- 
erty, costing  $29,000  for  the  erection  of  the  mill  itself,  with 
its  lumber  yard,  planing  mill  and  all  that  goes  to  make  up  a 
complete  plant  in  a  going  condition,  with  the  certainty  of 
there  being  use  for  it  for  a  year  at  least,  possibly  longer, 
should  be  valued  on  the  basis  of  what  the  machinery  would 
sell  for,  is  certainly  not  consistent  with  the  statutes.  What 
could  ordinarily  be  obtained  for  the  plant  under  all  the  cir- 
cumstances, that  was  the  question,  not  what  could  be  obtained 
for  the  material  composing  it.  The  evidence  on  the  part  of 
the  relator  did  not  present  any  definite  basis  in  that  regard. 
Counsel  says  that  the  evidence  to  support  the  assessor's  valua- 
tion was  on  an  entirely  wrong  theory.  In  our  view  it  was 
much  nearer  the  legitimate  basis  than  that  on  the  part  of  the 
relator.  The  witness  chiefly  relied  upon  by  the  board,  when 
pressed  to  state  what  standard  he  adopted  in  giving  his  valua- 
tion, said  it  was  "what  the  property  would  ordinarily  sell  for 
at  private  sale,  assuming  that  a  buyer,  with  the  same  oppor- 
tunity for  the  use  of  that  mill  as  the  present  owner,  was  at 
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hand  and  had  the  means  to  buy  it/^  The  assumption  in  that 
.  hypothesis,  that  property  valuable  to  one  would  be  of  substan- 
tially the  same  value  to  another,  under  the  same  circum- 
stances, and  that  where  one  controls,  for  the  purposes  of  sale, 
both  the  property  and  the  circumstances  affecting  its  value  so 
that  he  can  sell  the  former  with  the  advantage  of  the  latter, 
can  ordinarily  obtain  at  private  sale  the  value,  having  refer- 
ence to  such  circumstances,  and  that  where  there  are  sellers 
of  property  there  are  ordinarily  customers,  is  by  no  means  Tin- 
reasonable.  The  evidence  in  support  of  the  valuation  placed 
.on  the  property  by  the  assessor  was  much  more  helpful  than 
the  evidence  produced  by  the  relator.  We  shall  not  discuss  the 
evidence  on  either  side  in  detail.  Since  the  contention  of 
counsel  that  the  evidence  on  the  part  of  the  relator  established 
the  value  of  the  property  on  a  correct  basis,  and  that  the  op- 
posing evidence  was  on  an  entirely  wrong  basis,  must  be  dis- 
approved ;  and  the  contention  that  we  can  legitimately  over- 
turn the  decision  of  the  board  upon  coming  to  the  conclusion 
that  the  evidence  merely  preponderates  against  it  must  be  dis- 
approved, there  is  nothing  left  that  need  be  said.  Assuming 
such  two  propositions  to  be  wrong,  it  would  doubtless  be  con- 
ceded that  there  is  some  legitimate  basis  to  be  found  in  the 
evidence  for  the  conclusion  which  the  board  of  review  reachetl. 
Particular  complaint  is  made  of  the  decision  of  the  board 
as  to  the  valuation  of  the  lumber  stock  which  the  relator  had 
on  hand  May  1,  1903.  In  support  of  the  assessor's  valua- 
tion evidence  was  given  by  witnesses  who  counted  the  lum- 
ber in  a  few  of  the  full  piles  and  determihed  the  average 
amount  in  such  a  pile,  and  applied  that  standard  to  the 
number  of  like  piles  which,  in  their  judgment,  all  the  lum- 
ber in  yard  would  make,  taking  a  general  view  of  and  count- 
ing up  the  broken  piles  to  enable  them  to  make  an  estimate 
in  that  regard.  The  relator  gave  evidence  by  a  witness  who 
claimed  to  have  estimated  the  limiber  by  treating  every  pile 
in  the  same  manner  the  other  witnesses  did  the  few  in  order 
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to  obtain  a  basis  as  aforesaid,  finding  by  that  method 
7,211,270  feet.  The  amount  found  by  the  other  witnesses  was 
10,493,600  feet.  Neither  of  the  results  could  be  called  more 
than  an  estimate.  True  the  method  adopted  by  the  relator's 
witness  was  better  calculated  to  reach  a  correct  result  than 
the  other,  but  it  was  only  an  estimate.  If  the  result  by  one 
method  had  not  been  much  different  from  that  by  the  other 
it  is  quite  likely  that  the  board  would  have  reached  a  dif- 
ferent conclusion  than  it  did.  We  cannot  decide  that  the  one 
adopted  by  the  assessor  and  his  assistant  was  so  unlikely  to 
reach  an  approximately  correct  result  that  the  evidence  there- 
of was  not  entitled  to  consideration  at  all.  The  difference 
between  the  two  estimates  was  so  large  that  the  board  may 
have  concluded  that  it  was  not  reasonably  attributable  to 
a  faulty  method  by  the  assessor  but  happened  through  mis- 
take, either  by  the  witness  upon  one  side  or  witnesses  on  the 
other. 

Another  of  the  most  important  decisions  complained  of 
by  the  relator  is  one  in  respect  to  the  value  of  his  sawlogs. 
He  estimated  the  amount  thereof  on  May  1,  1903,  by  taking 
from  the  log  stock  secured  for  the  season,  being  8,187,770 
feet,  the  amount  of  lumber  manufactured  therefrom,  on  an 
estimated  cut  of  the  mill  from  such  logs  of  50,000  feet  per 
day  for  the  time  the  mill  was  operated  prior  to  May  1,  1903, 
making  5,300,000  feet,  leaving  a  balance  of  logs  subject  to 
assessment  of  2,887,770  feet  He  said  the  entire  cut  of  the 
mill  was  from  70,000  to  90,000  feet  per  day,  and  that  he 
estimated  the  logs  in  question  furnished  50,000  thereof. 
It  will  be  seen  that  such  evidence  did  not  furnish  a  very 
definite  basis  for  a  decision.  It  did  not  furnish  a  much 
more  satisfactory  basis,  if  any,  than  the  evidence  produced 
in  support  of  the  assessor's  valuation  of  an  estimate  made 
by  taking  a  general  view  of  the  logs.  Some  criticism  is  made 
of  such  evidence.  Without  referring  to  it  in  detail,  the 
general  effect  thereof,  in  our  judgment,  is  that  the  estimate 
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made  by  the  assessor  was  on  such  a  view  as  the  one  sug- 
gested. The  relator  did  not  furnish  the  board  any  evidence 
of  the  amount  of  lumber  actually  cut  out  of  the  logs,  nor 
any  evidence  of  how  the  scale  of  the  lumber  compared  with 
the  log  scale.  That  it  ordinarily  dpes  not  compare  very 
accurately  is  notorious  among  people  at  all  familiar  with 
such  matters.  A  twenty  per  cent  overrun  in  lumber  from 
the  log  scale  made  by  Scribner's  rule,  which  may  have  been 
the  case,  would  explain  the  difference  between  the  assessor's 
and  the  relator's  estimate,  if  the  amount  of  lumber  cut  out 
of  the  log  stock  was  as  the  relator  testified-  Enough  has  been 
said  on  the  subject  to  indicate  clearly  that  the  board  was  not 
entirely  without  warrant  in  reaching  the  conclusion  which 
it  did. 

It  does  not  seem  necessary  to  further  review  in  detail  the 
conclusions  reached  by  the  board  of  review,  which  the  relator 
complains  of.  The  evidence  as  to  each  has  been  suflSciently 
examined  to  enable  the  court  to  see  that  in  all  instances 
where  the  board  made  a  decision  in  respect  to  any  matter 
complained  of,  it  had  some  legitimate  ground  therefor.  We 
have  not  overlooked  counsel's  complaint  that  the  supervisor 
of  assessment  was  really  the  assessor,  and  was  permitted  to 
furnish  evidence  before  the  board  of  review  to  sustain  his 
work.  True,  such  supervisor  had  no  business  to  make  the 
assessment  of  the  relator's  property,  or  any  other  property. 
When  he  took  the  place  of  the  assessor  and  substituted  hia 
judgment  for  that  of  the  proper  oflScer  he  went  outside 
of  his  legitimate  sphere.  The  law  contemplates  now,  the 
same  as  it  did  before  there  was  any  supervisor  of  assess- 
ment, that  the  assessment  of  property  for  taxation  shall  be 
made  by  the  assessor.  However,  the  supervisor  was  a  com- 
petent witness  to  give  testimony  before  the  board  of  review. 
The  fact  that  in  giving  such  evidence  he  was  in  the  attitude 
of  supporting  his  own  judgment,  recorded  on  the  assessment 
roll,  went  to  its  weight,  but  not  its  competency. 

By  the  Court — The  judgment  is  affirmed. 
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The   State  ex  bel.   Fosteb,   Appellant,   vs.    Williams, 

Village  Clerk,  Eespondent 

Septemher  29 — Octol>er  18,  1904. 

Taxation:   Assessor:   Board   of  review:  Prima   facie   assessment: 
Impeachment:  Evidence:  Statutes:  Judgments:  Practice, 

1.  Where  no  affidavit  fixing  the  amount  of  relator's  property  was 

delivered  to  the  assessor  until  long  after  the  assessment  roll 
had  been  delivered  to  the  board  of  review,  the  true  assessment, 
which  is  prima  fade  correct,  is  that  fixed  by  the  assessor, 
which  relator  has  no  right  to  have  reduced  except  upon  evi- 
dence reasonably  tending  to  show  that  it  was  excessive. 

2.  Where  evidence  offered  to  show  an  excessive  assessment  is  that 

of  the  taxpayer's  own  agent,  it  is  to  be  construed  most  strongly 
against  him. 

3.  Relator   was  assessed  by   the  assessor   for  moneys,   accounts, 

credits,  bonds,  notes,  and  other  securities,  after  deducting  hona 
fide  debts,  |5,000.  The  testimony  of  relator's  agent  before  the 
board  of  review  went  no  further  than  to  deny  any  credits,  other 
than  an  average  indebtedness  of  about  |300  due  relator  each 
month  from  a  corporation.  It  developed  that  relator  had  re 
ceived  shortly  before  the  year  under  consideration  a  sum  of 
money,  alleged  to  be  about  |10,000,  which  amount  relator's 
agent  failed  to  contradict,  and  there  was  nowhere  in  the  testi- 
mony any  denial  that  this  money,  or  a  considerable  portion 
thereof,  was  still  in  relator's  possession  during  some  or  all  of 
the  year  preceding  the  assessment.  The  board  of  review  re- 
duced the  assessment  to  |2,000.  Held,  that  the  evidence  tended, 
though  not  conclusively,  to  establish  that  the  original  assess- 
ment was  wrong,  and  Justified  the  board  of  review  in  making 
some  reduction. 

4.  Under  sec.  2,  ch.  284,  Laws  of  1903  (providing  that  no  person 

shall  be  allowed  in  any  action  or  proceeding  to  question  the 
amount  or  valuation  of  personal  property  assessed  to  him 
unless  in  person  or  by  agent  he  shall  have  first  presented  his 
objections  thereto  before  the  board  of  review  in  the  district 
in  which  such  assessment  was  made  and  in  good  faith  pre- 
sented evidence  to  such  board  in  support  of  such  objections 
and  made  full  disclosure  before  said  board,  under  oath,  of 
all  his  personal  property  liable  to  assessment  in  such  district 
and  the  value  thereof) ,  if  the  taxpayer  objecting  to  the  assess- 
or's assessment  refuses  in  any  degree  to  answer  fully  such 
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inquiries  as  may  tend  to  develop  what  property  he  deems 
not  liable  to  assessment,  and  as  may  test;  the  accuracy  and 
credibility  of  the  statement  he  volunteers,  the  statute  denies 
him  the  benefit  of  the  statement  he  chooses  to  make. 

5.  On  certiorari  to  review  the  action  of  a  board  of  review  in  deal- 

ing with  relator's  assessment  of  personal  property,  the  testi- 
mony of  relator's  agent  is  held  to  warrant  a  denial  of  relief 
in  deference  to  sec.  2,  ch.  284,  Laws  of  1903. 

6.  In  such  case,  where  Judgment  of  affirmance  of  the  action  of  the- 

board  of  review  was  warranted  by  the  record,  that  action  will 
not  be  disturbed  because  the  trial  court's  reasons  would  have 
resulted  in  dismissal. 

Appeal  from  a  judgment  of  the  circuit  court  for  Eau 
Claire  county:  James  O'Xetll,  Circuit  Judge.     Affirmed. 

Writ  of  certiorari  to  bring  up  action  of  the  board  of  re- 
view of  the  village  of  Fairchild,  Eau  Claire  county,  witb 
reference  to  personal  property  assessment  upon  the  relator. 
By  the  return  it  appeared  that  the  assessment  roll  returned 
to  the  board  of  review  on  the  last  Monday  in  June,  1903, 
contained  an  assessment  against  the  relator  for  "net  amount 
of  moneys,  mortgages,  accoimts,  credits,  bonds,  notes,  and 
other  securities,  after  deducting  bona  fide  debts,  $5,000." 
On  July  28  th,  N".  C.  Foster,  as  agent  for  the  relator,  his^ 
daughter,  appeared  before  the  board,  and  filed  a  written 
affidavit  of  the  form  required  by  statute  for  delivery  to  th& 
assessor,  stating  certain  amounts  in  each  calendar  month  of 
the  year  preceding  May  1,  1903,  and  showing  an  average  of 
$304.11  under  the  heading,  "Average  Amount  of  Moneys,, 
etc."  He  was  put  under  oath,  and  testified  that  this  was 
merely  a  statement  of  the  sums  due  each  of  these  months 
from  the  N.  C.  Foster  Lumber  Company  to  relator;  that 
she  had  no  other  investments  or  money  due  her.  He  was 
asked  whether  he  did  not  make  an  affidavit  that  during  the 
previous  year  she  had  received  some  $10,900  in  money  from 
that  company;  admitted  that  he  made  some  affidavits,  and 
that  she  received  some  money,  but  denied  remembering 
how  much ;  said  he  knew  what  she  did  with  her  money,  and 
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then  refused  to  answer  what  she  had  done  with  that  It 
also  appears  that  in  presenting  the  above-mentioned  affidavit 
at  the  meeting  of  the  bard  of  review  it  was  handed  to  tho 
assessor.  The  board  reduced  the  assessment  from  $5,000  to 
$2,000.  The  circuit  court  entered  judgment  of  affirmance, 
from  which  the  relator  brings  this  appeal. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
Bundy  &  Wilcox. 

For  the  respondent  there  was  a  brief  by  Wickliam  &  FarVj 
and  oral  argument  by  James  Wickham. 

Dodge,  J.  The  true  assessment,  w^hich  was  prima  facie 
correct,  and  w^hich  relator  iad  no  right  to  have  reduced,  ex- 
cept upon  evidence  reasonably  tending  to  show  that  it  was 
excessive,  was  $5,000;  for  it  does  not  appear  that  any  affi- 
davit fixing  any  other  amount  was  delivered  to  the  assessor* 
until  long  after  the  roll  had  been  delivered  to  the  board  of 
review,  and  thus  passed  out  of  his  control.  State  ex  rel. 
airovx  17.  Lien,  108  Wis.  316,  84  N.  W.  422 ;  Id.,  112  Wis. 
282,  87  X.  W.  1113.  The  evidence  offered,  being  that  of 
the  relator's  own  agent,  is,  of  course,  to  be  construed  most 
strongly  against  her.  It  went  no  further  than  to  deny  any 
credits  held  by  her  other  than  the  indebtedness  of  the  X.  C. 
Foster  Lumber  Company;  but  it  developed  that  she  had  re- 
ceived shortly  before  the  year  under  consideration  a  sum  of 
money,  and  from  the  failure  of  the  relator's  agent  to  contra- 
dict the  amount  of  $10,000  or  more,  specified  in  the  ques- 
tion put  to  him,  it  is  a  fair  assumption  that  such  amount 
was  not  far  wrong.  There  was  nowhere  any  denial  that  this 
money,  or  a  considerable  portion  thereof,  was  still  in  her 
possession  during  some  or  all  of  the  year  preceding  !May  1, 
1904.  In  this  state  of  the  record,  it  certainly  cannot  be  said 
either  that  the  evidence  was  conclusive  and  undisputed  that 
the  sum  of  $304  measured  the  average  amount  of  money f^ 
and  credit  items  possessed  by  relator  during  the  year,  nor,. 
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indeed,  that  it  conclusively  established  that  the  original  as- 
-sessment  of  $5,000  was  wrong.  In  this  connection,  however, 
it  may  be  said  that  it  may  have  tended,  though  not  conclu- 
sively, to  establish  the  last-mentioned  fact;  thus  justifying 
the  board  of  review  in  making  some  reduction  from  the  as- 
sessment- 
There  is  another  reason  why  relator  cannot  prevail  in 
this  proceeding,  namely,  the  prohibition  thereto  enacted  by 
the  last  legislature  (sec  2,  ch.  284,  Laws  of  1903) : 

"No  person  shall  be  allowed  in  any  action  or  proceeding 
to  question  the  amount  or  valuation  of  personal  property 
assessed  to  him  unless  in  person  or  by  agent  he  shall  have 
first  presented  his  objections'  thereto  before  the  board  of 
review  in  the  district  in  which  such  assessment  was  made 
and  in  good  faith  presented  evidence  to  such  board  in  sup- 
port of  such  objections  and  made  full  disclosure  before  said 
board,  under  oath,  of  all  his  personal  property  liable  to 
assessment  in  such  district  and  the  value  thereof." 

This  statute  marks  a  policy  worthy  of  commendation  and 
of  cordial  support  from  all  citizens — of  course,  from  courts. 
Whatever  may  be  thought  of  the  wisdom  of  laws  attempting 
to  class  credits  with  other  property  for  taxation,  none  can 
differ  as  to  the  importance  that  such  taxation,  if  imposed, 
falls  as  nearly  equally  upon  such  property  as  its  inherent 
diflSculties  will  permit.  Those  difficulties  are  such  as  to 
render  much  inequality,  probable  at  the  best,  with  resultant 
debauchment  of  the  popular  moral  sense  of  the  obligation 
of  each  to  contribute  toward  the  expense  of  government  in 
the  proportion  fixed  by  law.  Though  one  may  doubt  the 
msdom  of  the  inquisitorial  methods  necessary  to  even  ap- 
proximate equality  in  discovery  and  assessment  of  such  class 
•of  property,  we  must  recognize  that  the  attempt  at  such  re- 
sult imposes  work  of  utmost  difficulty  on  the  public  officers 
charged  therewith.  Assuming,  as  we  must,  that  they  hon- 
estly attempt  to  perform  their  duty,  they  and  the  public  are 
^intitled  that  they  shall  not  be  successfully  attacked  in  court 


18]  AUGUST  TEEM,  1904.  7T 

State  ex  rel.  Foster  v.  Williame,  123  Wis.  73. 

without  full  and  frank  disclosure  from  the  taxpayer  of  the- 
superior  knowledge  which  he  necessarily  has  upon  the  sub- 
ject. It  is  perhaps  Utopian  to  expect  of  human  selfishness 
voluntary  original  information  of  the  amount  of  such  in*- 
visible  and  intangible  assets  upon  which  the  law  would  bur^ 
den  the  owner  with  taxation,  but  when  one  presents  himself 
to  give  evidence  against  the  amount  which  the  assessor  has 
fixed  in  the  light,  or  obscurity,  which  necessarily  surrounds 
him,  it  is  but  right  that  the  taxpayer  furnish  all  the  enlighten- 
ment in  his  power  without  evasion  or  concealment.  It  is 
easy  for  such  protestant  to  assert,  even  on  oath,  that  he  has 
no  more  than  a  specified  amount  of  such  assets  "liable  to 
assessment ;"  and  yet,  in  liberality  of  construction  in  his  own- 
favor,  to  omit  much  that  another,  though  less  friendly,  con- 
struction of  the  law  would  render  liable.  The  policy  of  this 
statute  is  that  none  shall  be  permitted  to  stop  with  such  neg- 
ative pregnant  generalizations ;  that,  to  render  such  testimony 
conclusive  upon  the  board  of  review,  and  ultimately  upon  the 
government,  he  shall  answer  fully  to  such  inquiries  as  may 
tend  to  develop  what  property  hfe  deems  not  liable  to  assess- 
ment, as  also  to  test  the  accuracy  and  credibility  of  the  state- 
ment he  volunteers.  If  he  refuses  this  in  any  degree,  the  stat- 
ute very  properly  denies  him  benefit  from  the  statement  he 
chooses  to  make.  It  cannot  be  doubted  that  the  conduct  of 
relator's  agent  disclosed  by  the  record  before  us  brings  her 
within  the  denunciation  of  this  statute.  It  is  hardly  possible 
that  his  denial  of  memory  whither  she  received  so  large  a 
sum  as  $10,000  in  1901  was  other  than  evasive.  Of  course, 
he  may  not  have  remembered  the  amount  exactly,  but  the  gen- 
eral non  mi  recordo  could  but  be,  in  effect,  a  refusal  to  give 
approximate  information  which  must  have  been  within  his 
knowledge,  and  his  memory  also,  as  the  latter  might  easily 
have  been  refreshed.  Further  than  this,  however,  was  the 
absolute  refusal  to  give  information,  confessedly  possessed  by 
him,  as  to  how  such  moneys  had  been  disposed  of,  thus  block- 
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'ing  the  inquiry  whether  they  had  been  disposed  of  at  all,  or 
xwere  still  in  relator's  possession  during  the  year  1902.    The 
circuit  judge,  as  declared  in  an  opinion  filed,  denied  relator 
relief  in  deference  to  this  statute,  which  action  meets  our  en- 
tire approval.     If  that  were  the  sole  ground  of  such  denial, 
however,  there  might  be  question  whether  a  judgment  of  af- 
:firmance  were  proper — ^whether  the  relator  should  not,  merely 
•according  to  the  statute,  have  been  precluded  from  question- 
ing the  assessment  by  an  order  dismissing  the  proceedings. 
'Since  we  have  found,  however,  that  judgment  of  affirmance 
was  warranted  otherwise  by  the  record,  that  action  cannot  be 
disturbed  because  the  trial  court's  reasons  would  have  re- 
sulted merely  in  dismissal.     State  ex  rel.  Gray  v.  Oconomo- 
.woc,  104  Wis.  622,  629,  80  X.  W.  942. 
By  the  Court, — Judgment  affirmed. 


Roberts,  Respondent,  vs.  Francis,  Appellant. 
Beptemher  29 — Octoher  18,  1904, 

Troduction  of  papers:  Order:  Enforcement:  Abuse  of  discretion: 
Evidence:  Witnesses:  Appeal  and  error:  Principal  and  agent: 
Exchange  of  property:  Authority.^  Presumptions:  B-atification: 
Replevin:  Tender, 

1.  In  an  action  of  replevin  defendant  procured  an  order  under  sec. 
4183,  Stats.  1898,  requiring  plaintiff  to  deposit  certain  docu- 
ments with  the  clerk  of  the  court  between  the  hours  of  nine 
and  four  of  the  following  day.  This  order  was  served  on 
plaintiff's  attorney  the  day  of  Its  date,  who  forthwith  filed  an 
afUdavit  that  he  had  no  such  documents  in  his  possession,  nor 
any  knowledge  concerning  them,  that  plaintiff  was  not  within 
IVisconsin,  but  was  in  the  state  of  Minnesota,  and  for  these 
reasons  he  could  not  comply  with  the  order.  The  order  was 
never  served  on  plaintiff.  He  was  first  informed  of  its  exist- 
ence while  testifying  upon  the  trial,  and  defendant  examined 
plaintiff  fully  as  to  the  contents  of  the  documents.  Held,  that 
^he  defendant  was  not  in  a  position  to  insist  upon  the  i)roduc- 
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tlon  of  the  documents,  and  in  default  thereof  that  plaintiff  be 
punished.  / 

2.  In  such  case,  under  the  facts  stated  in  the  opinion,  there  was 

no  abuse  of  discretion  in  the  refusal  of  the  court  to  enforce 
such  order. 

3.  When  an  examination  of  the  evidence  discloses  no  direct  or 

circumstantial  proof  conflicting  with  plaintiff's  claim  of  owner- 
ship of  property  in  question,  nor  that  his  testimony  is  the 
only  proof  on  that  subject.  It  is  not  error  to  refuse  to  submit 
the  question  of  ownership  to  the  jury. 

4.  The  failure  of  the  plaintiff  to  produce  certain  documents,  is  held, 

under  the  circumstances  stated  in  the  opinion,  not  to  raise  a 
presumption  that  the  documents  would  furnish  proof  against 
the  claims  of  plaintiff. 

5.  While  the  facts  of  possession  and  control  of  a  principal's  prop- 

erty by  an  agent  may  be  evidence  to  show  authority  to  sell, 
such  evidence  cannot  be  made  the  basis  of  a  presumption  that 
the  agent  might  exchange  the  property  of  his  principal,  whereby 
.  the  transferee,  claiming  through  the  transaction,  can  resist  re- 
covery of  it  by  the  true  owner. 

-€.  Ratification  of  a  transfer  of  property  by  an  agent  cannot  arise 
while  the  principal  is  in  ignorance  of  the  transaction,  and 
when,  after  knowledge  of  the  transfer.  It  is  persistently  re- 
pudiated. 

7.  Where  an  agent  has  made  a  transfer  of  his  principal's  property 
In  exchange  for  other  property,  and  the  transferee  refuses  its 
surrender,  but  claims  to  hold  and  retain  it  as  owner  under 
the  transfer,  it  is  not  necessary  for  the  principal  to  tender 
return  of  the  property  received  by  his  agent  before  commencing 
an  action  of  replevin. 

Appkal  from  a  judgment  of  the  circuit  court  for  Jackson 
<30unty :  James  O'Neill,  Circuit  Judge.    Affirmed, 

Plaintiff  commenced  an  action  of  replevin  April  28,  1903, 
to  recover  possession  of  a  French  coach  stallion,  alleged  to  be 
worth  $2,500.  The  sheriff  took  the  horse  from  defendant's 
possession  and  delivered  it  to  the  plaintiff,  and  he  retained  it 
up  to  the  time  of  the  trial.  The  plaintiff  alleges  that  he  is 
the  owner  of  the  horse,  and  had  0"vvned  it  for  many  years  prior 
to  the  commencement  of  the  action ;  that  it  and  other  horses 
owned  by  him  had  been  kept  on  a  farm  in  Minnesota  in  the 
I)ossession  of  his  brother,  Xathan  Roberts,  for  several  years 
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past;  that  on  or  about  March  9,  1903,  one  James  G.  Hanan 
unlawfully  took  possession  of  the  horse  for  the  Westfield  Im- 
porting Company,  and  turned  it  over  to  defendant,  by  whom 
it  was  unlawfully  detained  from  plaintiff's  possession,  to  his 
damage.  The  defendant  denied  plaintiff's  claims,  and  as- 
serted that  he  was  lawfully  in  possession  of  the  horse.  Upon 
the  trial  it  appeared  that  the  horse  is  one  which  the  plaintiff 
had  shipped  with  other  horses  in  the  spring  of  1901  from  his 
ranch  in  Texas  to  the  Roberts  farm  in  Goodhue  county,  Min- 
nesota. Nathan  Roberts,  plaintiff's  brother,  kept  this  horse 
on  this  farm,  with  the  privilege  of  using  him  for  breeding 
purposes,  and  he  was  authorized  to  sell  the  stock  so  shipped 
to  the  farm,  except  this  and  another  French  coach  stallion, 
which  he  was  informed  plaintiff  wished  to  keep  and  retain. 
On  March  9,  1903,  Nathan  traded  the  horse  in  question,  with 
another  French  coach  stallion,  to  the  Westfield  Importing 
Company,  as  his  own  property,  receiving  therefor  a  stallion 
named  Myron,  and  other  consideration.  This  trade  was  ne- 
gotiated for  the  Westfield  Importing  Company  by  N.  W. 
Green  and  James  G.  Hanan,  representing  the  company.  The 
horses  were  exchanged  under  this  trading  contract  on  March 
9,  1903,  and  possession  delivered  of  the  respective  horses  to 
the  parties  to  the  trade.  Plaintiff  testified  that  he  received 
a  letter  from  his  brother,  Nathan,  about  the  10th  of  March, 
1903,  which  informed  him  that  Nathan  had  a  chance  to  trade 
the  two  French  coach  stallions  for  a  Percheron  stallion,  and 
that  a  stock  company  was  being  organized  among  the  farmers 
of  Nathan's  community  for  the  purchase  of  this  horse  at  the 
price,  as  he  recollected,  of  from  $2,000  to  $2,500.  He  re-' 
ceived  two  telegrams  some  time  thereafter  informing  him  of 
some  difficulty  about  these  French  coach  stallions,  and  advis- 
ing him  in  the  last  one  to  come  and  replevy  them.  The  last 
message  reached  him  on  the  day  before  he  left  Texas  for  Min- 
nesota and  Wisconsin,  where  ho  arrived  about  the  19th  of 
April.    He  testified  further  that  he  received  this  message  be- 
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fore  receiving  a  se<iond  letter  from  Ifathan  on  the  same  day ; 
that  he  did  not  reply  to  either  of  these  messages  or  the  last 
letter ;  that  upon  arrival  at  Xathan's  place  he  learned  for  the 
first  time  that  IN'athan  had  traded  these  two  stallions  to  the 
importing  company ;  that  he  immediately  made  search  for  his 
horses,  and,  upon  discovering  that  this  one  was  in  the  posses- 
sion of  defendant,  demanded  its  return ;  and  that  Mr.  Ilanan, 
the  representative  of  the  importing  company  and  the  defend- 
ant, refused  to  comply  with  the  demand.  Mr.  Hanan  testified 
that  he  dealt  with  Xathan  Roberts  in  the  understanding  and 
belief  that  Nathan  was  the  owner  of  these  French  coach  stal- 
lions, and  he  informed  plaintiff  that  he  had  nothing  to  do 
with  him  and  that  he  would  not  recognize  him  in  the  trans- 
action. Hanan  insisted  that  the  bill  of  sale  signed  by  Xathan, 
conveying  these  horses,  transferred  title  to  the  importing  com- 
pany, for  which  he  acted,  and  that  the  sale  of  the  horses'to  the 
company  by  Xathan  Roberts  would  be  relied  upon  as  estab- 
lishing the  ownership  of  the  horses  in  the  importing  company. 
On  October  8,  1903,  defendant  petitioned  the  court  for  an 
order  directing  plaintiff  to  deposit  the  correspondence  be- 
tween himself  and  Nathan  for  the  months  of  ]\Iarch  and 
April,  1903,  with  the  clerk  of  the  circuit  court  for  Eau  Claire 
county  on  the  following  day,  and  that  he  produce  the  corre- 
spondence upon  the  trial  of  the  case.  This  order  was  made 
and  served  on  plaintiff's  attorney  at  the  city  of  Eau  Claire^ 
October  8th,  and  he  immediately  filed  an  affidavit  stating  that 
he  had  no  such  correspondence  in  his  possession,  and  that 
plaintiff  was  not  then  in  the  state  of  Wisconsin,  but  in  the 
state  of  Minnesota.  Plaintiff  and  his  attorney  attended  the 
taking  of  Nathan  Roberts'  deposition  in  Minnesota  on  Octo- 
ber 10,  1903.  The  case  was  taken  up  for  trial  on  the  16th  of 
October  following.  The  correspondence  referred  to  in  the 
order  was  not  produced  at  the  trial.  Plaintiff  testified  that  ho 
had  never  been  informed  of  the  court's  order  to  produce  the 
correspondence;  that  if  the  correspondence  was  in  existence 
Vol.123— 6 
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it  was  in  the  state  of  Texas,  and  that  he  did  not  understand 
that  it  was  material  in  the  case ;  and  that  he  was  not  advised, 
and  did  not  understand,  that  it  was  necessary  to  produce 
it.  It  is  without  dispute  that  whatever  horses  plaintiff  had  in 
the  state  of  Minnesota  were  in  the  charge  and  the  possession 
of  his  brother,  Nathan  EoBerts,  and  under  his  management 
and  control.  At  the  conclusion  of  the  taking  of  the  testimony 
the  court  directed  the  jury  to  return  a  verdict  for  the  plaint- 
iff, finding  that  plaintiff  is  the  owner  of  the  horse,  that  de- 
fendant unlawfully  detained  the  same,  and  that  plaintiff  re- 
cover nominal  damages.  It  was  not  disputed  but  that  the 
horse  was  worth  $2,500.  Judgment  was  awarded  on  this  ver- 
dict for  the  recovery  of  the  horse,  for  damages,  and  costs,  and 
from  such  judgment  this  appeal  is  taken. 

For  the  appellant  there  was  a  brief  by  Wickham  &  Farr, 
and  oral  argument  by  James  Wickham, 

W.  H,  Frawley,  attorney,  and  Carl  C.  Pope,  of  counsel, 
for  the  respondent 

SiEBECKER,  J.  Error  is  assigned  upon  the  action  of  the 
court  in  refusing  to  enforce  its  order  requiring  the  produc- 
tion of  the  correspondence  between  plaintiff  and  his  brother, 
Nathan  Eoberts,  from  March  9,  1903,  to  the  commencement 
of  the  action.  As  shown  in  the  statement  of  facts,  this  order 
was  obtained  by  defendant  on  October  8, 1903,  and  was  served 
on  plaintiff's  counsel  the  same  day.  It  required  the  produc- 
tion of  the  correspondence  at  the  trial,  and  that  it  be  filed 
with  the  clerk  of  the  court  between  the  hours  of  nine  o'clock 
and  four  o'clock  of  the  following  day.  Plaintiff's  counsel  filed 
his  afiidavit  with  the  court  on  October  9th,  admitting  service 
of  the  order,  and  stating  that  he  had  no  such  correspondence 
in  his  possession,  nor  any  knowledge  concerning  it,  and  that 
plaintiff  was  not  then  within  the  state  of  Wisconsin,  but  was 
in  the  state  of  Minnesota,  and  for  these  reasons  he  could  not 
comply  with  the  order.    The  order  was  not  served  on  plaint- 
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.  iff;  he  was  first  informed  of  its  existence  while  testifying 
upon  the  trial.  Defendant  examined  plaintiff  fully  as  to  the 
contents  of  this  correspondence.  Under  these  circumstances 
defendant  was  not  in  a  position  to  insist  upon  the  production 
of  the  correspondence,  and  in  default  thereof  that  plaintiff 
be  punished.  It  rested  in  the  sound  discretion  of  the  trial 
court  to  determine  whether  plaintiff's  conduct  merited  the  im- 
position of  any  penalty.  The  court  held  that  the  order  ought 
not  to  be  enforced,  as  requested.  We  cannot  say  that  such  ac- 
tion was  an  abuse  of  its  discretion  under  sq.c.  4183,  Stats. 
1898.    Treleven  v.  N.  P.  B.  Co.  89  Wis.  598,  62  IST.  W.  636. 

Appellant  insists  that  the  question  of  the  title  and  owner- 
ship of  the  horse  should  have  been  submitted  to  the  jury,  for 
the  reason  that  the  proof  of  title  rested  solely  on  plaintiff's 
testimony.  It  is  argued  that  this  question  should  have  been 
submitted  to  the  jury  under  the  evidence,  for  the  reasons  that 
he  is  an  interested  party,  and  that  his  testimony  had  been 
shown  to  be  false  in  material  respects  and  impeached  by  ma- 
terial facts  and  circumstances.  An  examination  of  the  evi- 
dence discloses  no  direct  or  circumstantial  proof  conflicting 
with  plaintiff's  claim  that  he  is  the  owner  of  the  horse  in  ques- 
tion, nor  is  his  evidence  the  only  proof  on  the  subject. 
Xathan  Eoberts,  who  testified  in  behalf  of  the  defendant, 
made  no  claim  or  assertion  to  ownership  of  the  horse.  His 
testimony  pertaining  to  the  transactions  between  himself  and 
plaintiff  concerning  this  horse  tends  to  corroborate  plaintiff's 
claim  of  title.  It  is  true,  plaintiff's  evidence  is  that  of  an  in- 
terested party,  but  it  appears  to  give  a  detailed  and  consist- 
ent narrative  of  all  the  material  facts,  without  evasion,  and  it 
does  not  furnish  indications  of  improbability  or  unreliability. 
The  fact  that  Nathan  Roberts  had  possession  of  this  and 
other  horses  is,  under  the  circumstances  shown,  in  no  way  in- 
consistent with  plaintiff's  ownership  and  Nathan's  possession 
for  the  purposes  felaimed. 

It  is  asserted  that  it  clearly  appeared  that  he  testified 
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falsely  concerning  the  contents  of  the  correspondence,  but  we 
find  no  reliable  ground  for  this  claim.  The  fact  that  the  wit- 
ness Green  testified  that  he  told  Nathan  Roberts  what  to 
^^Tite  to  plaintiff  in  the  letter  of  March  10,  1903,  is  not  of 
such  probative  force  as  to  warrant  the  conclusion  that  plaint- 
iff's testimony  of  the  contents  is  false,  in  view  of  the  fact  that 
it  appears  that  Mr.  Green  does  not  know  of  his  own  knowl- 
edge what  were  the  contents  of  this  letter.  Other  instances 
cited  to  our  attention  as  impeaching  plaintiff  have  been  ex- 
amined, and  we  find  nothing  which  would  justify  the  trial 
court  and  the  jury  in  disregarding  the  testimony  of  plaintiff^ 
in  passing  upon  these  issues,  nor  was  there  such  conflict  la 
the  proof  of  title  as  to  present  any  other  reasonable  infer- 
ence than  that  plaintiff  is  the  true  owTier  of  the  horse. 

There  is  no  evidence  that,  the  sale  bv  Nathan  Roberts  tO' 
the  Westfield  Importing  Company  was  within  his  actual  au- 
thoritv,  but  it  is  contended  that  it  was  within  his  authoritv, 
as  plaintiff's  agent,  under  the  facts  and  circumstances  of  the 
case.  It  is  argued  that  plaintiff's  failure  to  produce  the  cor- 
respondence amounts  to  a  wilful  suppression  of  documentary 
evidence,  and  tends  to  show  such  authority.  As  we  have 
stated,  the  record  is  bare  of  anything  showing  that  plaintiff" 
suppressed  this  evidence.  His  explanation  as  to  why  he  did 
not  produce  it  is  reasonable  and  entitled  to  credence.  Nor 
does  it  lie  with  defendant  to  assert  this  claim,  in  view  of  the 
procedure  taken  by  him  under  the  statute,  as  above  indicated, 
and  tlie  course  adopted  by  him  upon  the  trial  in  seeking  t'> 
show  the  contents  of  these  documents  by  plaintiff's  evidence, 
wliich  he  apparently  gave  with  the  utmost  freedom  and  to  the 
l>est  of  his  recollection.  Under  these  circumstances,  no  pre- 
simiption  will  be  indulged  that  the  contents  of  the  letters 
would  furnish  proof  against  the  claims  of  plaintiff. 

It  is  insisted,  if  plaintiff  gave  no  actual  authority  to  sell 
these  horses,  that  Nathan  had  an  implied  authority  to  dis- 
pose of  them  as  he  did.     This  is  predicated  upon  the  facts. 


18]  AUGUST  TERM,  1904.  85 

Koberts  v.  Francis,  123  Wis.  78. 

showing  that  the  horses  were  in  the  possession  of  Nathan  for 
a  number  of  years ;  that  he  handled  and  treated  them  and  ap- 
peared to  exercise  control  over  them  as  owner.  While  the 
facta  of  possession  and  control  of  a  principal's  property  by 
the  agent  may  be  evidence  tending  to  show  authority  to  sell, 
there  is  no  implication  that  he  is  authorized  to  deal  with  it 
in  any  other  way.  Such  proof  is  never  made  the  basis  of  a 
presumption  that  the  agent  might  exchange  the  property  of 
his  principal,  and  a  transferee  claiming  through  such  a  trans- 
action cannot  resist  recovery  of  it  by  the  true  owner.  Me- 
chanics' Bank  v.  N.  Y.  &  N.  II.  B.  Co.  13  N.  Y.  599,  633 ; 
Wheeler  &  W.  Mfg.  Co.  v.  Givan,  65  Mo.  89 ;  Trudo  v.  An- 
derson, 10  Mich.  357 ;  McCreary  v.  Gaines,  55  Tex.  485. 

The  claim  of  ratification  cannot  arise,  for  the  reason,  as 
heretofore  indicated,  that  plaintiff  had  no  knowledge  of  this 
transfer  until  after  he  arrived  in  this  state  on  April  20,  1903, 
and  thereafter  he  persistently  repudiated  the  trade  made  by 
his  brother. 

It  remains  to  ascertain  whether  plaintiff  could  maintain 
this  action  without  an  actual  return  of  the  horse  received  by 
his  brother  from  the  Westfield  Importing  Company.  When 
he  notified  Mr.  Ilanan,  the  representative  of  the  company, 
that  ho  was  the  o^vner  of  this  horse,  and  demanded  its  re- 
turn, he  was  informed  by  the  company's  representative  that 
it  refused  to  surrender  the  property,  and  would  hold  and  re- 
tain it  as  owner  under  the  trade  with  Nathan  Roberts,  not- 
withstanding the  claim  he  made  as  to  the  true  owner.  This 
claim  of  the  company  has  been  consistently  maintained  to  the 
present.  The  defendant  simply  acted  for  the  company.  This 
attitude  of  the  defense  clearly  shows  that  the  company, 
through  its  representative,  refused  to  receive  back  the  horses 
they  had  parted  with  upon  any  condition,  and  an  attempt  to 
make  actual  return  of  the  horse  delivered  to  Xathan  Roberts 
by  the  company  would  have  been  an  idle  and  useless  cere- 
mony.    Under  these  circumstances  the  plaintiff  is  relieved 
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on  this  ground  the  defendant  challenges  the  logal  suflSciency 
of  the  complaint. 

The  simple  question  presented  is  whether  it  is  necessary 
for  the  plaintiff  in  his  complaint  to  allege  the  making  and 
filing  of  the  clerk's  return  in  response  to  the  appeal.  The  de- 
murrant's contention  is  that  the  filing  of  the  return  is  juris- 
dictional ;  that,  until  the  return  is  filed,  the  court  cannot  pro- 
ceed ;  nor  is  a  cause  of  action  stated,  because  the  statute  pro- 
vides that  upon  the  filing  of  the  return  "such  appeal  shall  be 
entered,  tried  and  deteimined  in  the  same  manner  as  cases 
originally  commenced  in  the  circuit  court."  Laws  of  1889, 
ch.  184,  subch.  VII,  sec.  25.  This  court  has  said  in  a  number 
of  cases  that  in  actions  of  this  kind  the  complaint  should  al- 
lege the  facts  made  requisite  by  the  charter  to  give  the  court 
jurisdiction  {Watson  v.  Appleton,  62  Wis.  267,  22  N.  W. 
475 ;  Koch  v.  AsJiland,  83  Wis.  361,  53  N.  W.  674),  and  has 
also  said  that  an  appeal  from  a  decision  of  the  county  board 
cannot  be  said  to  be  pending  in  the  circuit  court,  within  the 
meaning  of  sec.  2811a^  Stats.  1898,  until  the  return  of  the 
county  clerk  is  filed  in  court  in  response  to  the  appeal.  Rice 
V,  Ashland  Co.  108  Wis.  189,  84  N.  W.  1S9.  The  present  con- 
tention has  not  been  made  in  this  court  before,  although  it 
would  seem  that  among  the  great  number  of  cases  of  a  similar 
nature  which  have  reached  this  court  the  objection,  if  tenable, 
would  long  since  have  been  raised.  However,  a  proposition 
is  not  to  be  condemned  merely  because  of  its  novelty,  though 
that  fact  may  justify  closer  inspection.  There  is  nothing  in 
the  charter  of  the  city  of  Eau  Claire,  nor  do  we  know  of  any 
general  statutory  provision,  which  requires  formal  pleadings 
to  be  made  in  the  circuit  court.  The  entire  matter  evidently 
rests  in  the  discretion  of  the  court.  Doubtless  it  is  wise  to 
order  the  making  of  formal  pleadings  in  such  cases,  but  the 
refusal  to  require  formal  pleadings  could  hardly  be  assigned 
as  prejudicial  error  unless  it  appeared  that  the  discretion 
vested  in  the  court  was  abused.     As  the  jurisdictional  facts 
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relating  to  the  proper  taking  of  the  appeal  will  always  appear 
from  the  return,  and  thus  be  within  the  court's  knowledge,  it 
may  perhaps  be  doubtful  whether  it  was  wise  or  helpful  to 
require  that  the  complaint  should  state  them.  But,  as  this 
question  has  been  settled  by  the  cases  cited,  and  we  do  not 
care  to  disturb  the  rule,  we  shall  not  discuss  it.  The  question 
is,  what  are  the  facts  made  Requisite  by  the  charter  to  give  the 
court  jurisdiction  ?  We  are  not  inclined  to  give  these  words 
a  signification  any  broader  than  necessary.  It  must  be  con- 
-ceded  that  the  action  cannot  be  tried  in  circuit  court  until  the 
return  is  made.  The  action  is  not  pending,  for  the  purposes 
of  trial  at  least,  until  the  filing  of  the  return.  This  must  be 
so  not  only  as  the  result  of  the  ruling  in  Rice  v.  Ashlcmd  Co,, 
svpra,  but  also  from  the  language  of  the  charter  before  quoted. 
But  it  is  inaccurate  to  sav  that,  because  the  court  hjts  no 
power  or  jurisdiction  to  try  and  determine  the  cause,  it  has 
no  jurisdiction  to  do  anything  in  the  action.  It  may  have 
jurisdiction  for  some  purposes,  though  not  for  the  trial. 
Thus,  in  case  of  an  appeal  from  justice's  to  circuit  court  the 
latter  court  cannot  proceed  to  try  the  cause  until  the  return 
of  the  justice  is  made,  but  it  may  make  an  order  in  the  cause 
compelling  a  return.  Bruins  v.  Downey,  45  Wis.  496.  So 
we  have  no  doubt  in  the  present  case,  if  the  city  clerk  neglects 
or  refuses  to  make  his  return,  the  circuit  court  could  make  an 
order  in  the  case  requiring  the  return  to  be  made,  and  not 
drive  the  plaintiff  to  the  necessity  of  commencing  a  separate 
action  of  mandamus.  This  can  only  be  possible  on  the  ground 
that  the  court  has  jurisdiction  for  some  purposes  upon  the  per- 
fecting of  the  appeal,  although  not  for  trial  of  the  case  until 
the  return  is  filed. 

We  do  not  feel  disposed  to  place  any  greater  burdens  on 
litigants  in  the  matter  of  drawing  their  complaints  than  nec- 
essary. It  seems  quite  onerous  enough  that  they  are  obliged 
to  set  forth  all  the  facts  necessary  to  make  a  complete  com- 
mon-law or  statutory  cause  of  action  and  to  show  a  perfect 
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appeal.  The  complaint,  we  think,  may  well  rest  there.  The 
plaintiff  has  taken  every  step  required  of  her,  and  has  set  it. 
forth  in  her  complaint.  The  act  of  the  public  officer  which 
is  required  to  be  performed  in  response  to  the  plaintiff's  acta- 
before  the  case  can  be  tried  may  well  be  allowed  to  be  proven 
by  the  return,  which  is  always  before  the  court,  like  the  of- 
ficer's return  on  a  summons. 
By  the  Court. — Order  affirmed. 


Lowe,  Respondent,  vs.  Reddan,  Appellant. 

September  SO— October  18,  IdOJi, 

Bills  and  notes:  Banks:  Depositors:  Offset  of  deposits:  Securities^ 

1.  Where  a  depositor  in  a  bank  is  indebted  to  the  bank  on  a  promis- 

sory note,  signed  also  by  a  surety,  a  failure  by  the  bank  to 
exercise  its  right  to  offset  the  depositor's  credit  against  the 
note  does  not  operate  as  a  full  discharge  of  the  surety's  obli- 
gation, but  only  to  the  extent  of  the  amount  of  the  maker's 
credit  with  the  bank. 

2.  In  such  case,  where  there  are  two  notes,  exactly  alike,  one  being 

the  note  in  suit,  it  is  not  error  for  the  court  to  apply  the 
maker's  credit,  one-half  to  each  note. 

Appeal  from  a  judgment  of  the  circuit  court  for  Clark 
county :  James  O'Neill,  Circuit  Judge.    Affirmed. 

Action  to  recover  on  a. promissory  note  for  $1,000.  De^ 
fendant  Anthony  Reddan  answered  that,  if  liable  at  all,  it 
was  only  as  an  accommodation  maker ;  that  the  note  was  given, 
to  the  Clark  County  Bank  with  another  of  the  same  character,, 
the  payee  knowing  his  status  as  accommodation  maker ;  that 
the  due  date  of  the  note  was  extended  bv  the  bank  for  a  val- 
uable  consideration,  without  his  consent,  the  bank  releasing" 
to  the  principal  debtor,  J.  H.  Reddan,  securities  for  the  pay- 
ment thereof  sufficient  to  discharge  same ;  and  that  the  plaint- 
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iflf  became  the  owner  of  the  note  after  its  maturity.  A  formal 
special  verdict  was  taken,  the  court,  however,  directing  the- 
answers  to  all  of  the  questions.  One,  after  the  coming  in  of 
the  verdict,  was  changed  to  accord  with  what  the  court  viewed 
to  be  the  uncontroverted  evidence.  The  verdict  as  so  cor- 
rected was  to  this  effect.  Plaintiff  is  the  owner  and  holder- 
of  the  note  in  the  suit.  He  purchased  the  same  after  it  be- 
came due.  Defendant,  Anthony  Reddan,  signed  the  note  as 
surety  only  for  J.  H.  Eeddan.  The  Clark  County  Bank,  the- 
payee  of  the  note,  did  not  extend  the  time  of  payment. 
While  it  owned  the  note  and  another  of  the  same  character  and* 
amount,  both  being  due,  it  released  the  sum  of  $259.68,  which' 
it  should  have  applied  to  the  payment  of  such  note.  In  the- 
order  changing  the  verdict  to  the  form  indicated,  it  was  re- 
cited that  J.  H.  Reddan  had  on  deposit  in  the  bank  when  the- 
two  notes  became  due  as  aforesaid  $519.36,  which  it  should 
have  applied  to  the  payment  thereof.  Upon  the  fact  so  found 
and  recited  the  court  held  that  the  defendant,  Anthony  Red- 
darij^  was  entitled  to  the  credit  indicated.  Judgment  was  eu-- 
tered  upon  the  verdict  so  corrected,  from  which  this  appeal: 
was  taken. 

J?.  J.  MacBride  and- James  Wickham,  for  the  appellants 
For  the  respondent  there  was  a  brief  by  L.  M.  Sturdevant^ 
attorney,  and  Richard  E.  Smith ,  of  counsel,  and  oral  argu- 
ment by  Mr,  Sturdevant. 

Makshall,  J.  Many  questions  are  presented  for  consider- 
ation  on  this  appeal,  the  solution  of  which  does  not  appear  to 
be  material  to  the  final  conclusion,  and  will,  therefore,  not  be- 
discussed. 

Assuming  for  the  purposes  of  this  case,  but  by  no  means- 
even  suggesting  that  such  is  the  law,  that  a  bank  having  the 
opportunity  to  protect  a  surety  upon  a  note  held  by  it,  by  as- 
serting its  right  to  offset  against  the  same  its  indebtedness  to 
the  principal  maker  thereof  upon  his  open  deposit  account ;, 
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it  owes  to  the  surety  the  duty  to  exercise  such  opportunity, 
tind  that  a  failure  to  do  so  can  be  taken  advantage  of  by  such 
•surety  as  regards  his  liability  to  the  bank,  such  duty  is  based 
upon  mere  principles  of  equity  and  cannot  therefore  be  ex- 
tended further  than  to  fully  satisfy  the  reason  of  the  rule. 
That  is  fully  accomplished  by  considering  the  note  paid,  as 
to  the  surety,  to  the  extent  of  the  amount  of  the  maker's  credit 
with  the  bank,  which  it  has  a  legal  right,  at  least,  by  asserting 
its  right  of  offset,  to  apply  thereon.  To  carry  the  rule  further 
and  hold  that  a  mere  partial  release  of  the  deposit  account  to 
the  prejudice  of  the  surety's  equitable  rights  will  operate  as 
a  full  discharge  of  the  latter's  obligation,  as  in  the  case  of  the 
variation  of  a  contract  to  his  prejudice,  the  performance  of 
^vhich  he  is  surety  for,  could  only  occur  by  confusing  the  legal 
relations  between  the  obligee  and  the  surety  in  the  latter  case 
with  the  pure  equitable  relations  existing  in  the  former  case. 
In  the  latter  case  no  contract  exists  between  the  bank  and  the 
surety  upon  the  note,  as  regards  the  mere  deposit  account. 
Xone  at  all.  Its  right  to  protection  in  the  circumstances 
stated  grows  out  of  equitable  principles,  as  in  Planhinton  v. 
Gorman,  93  Wis.  560,  67  IST.  W.  1128.  It  will  be  observed 
in  reading  that  case  that,  while  the  surety  was  held  to  have 
been  fully  released  by  a  release  of  the  security,  the  proof  was 
that  such  security  was  sufficient,  had  it  been  enforced,  to  fully 
discharge  the  debt.  It  would  seem  that  on  principle  the  law 
must  be  as  stated.  Ample  authority  is  cited  by  counsel  for  ap- 
pellant to  demonstrate  that  it  is.  Hoyt  v.  French,  24  X.  H. 
198;  Hurd  v.  Spencer,  40  Vt.  581;  Montgomery  y.  Martin, 
94  Ga.  219,  21  S.  E.  bid;  Holland  v.  Johnson,  51  Ind.  346; 
Freaner  v.  Tingling ,  37  Md.  491 ;  Dawson  v.  Real  Estate 
Bank,  5  Ark.  283 ;  Baker  v,  Briggs,  8  .Pick.  122 ;  and  1 
Erandt,  Suretyship,  §  426.  The  cases  to  the  same  effect, 
which  might  be  added,  are  numerous.  The  following  are  but 
a  few  of  them:  Morgan  v.  Comrnrs,  82  Ind.  257-262;  Sam- 
pJe  V.  Cochran,  84  Ind.  594;  Weik  v.  Pugh,  92  Ind.  382- 
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386;  Allen  v.  Hollingshead,  155  Ind.  1Y8-185,  57  K  E. 
917 ;  Wright  v.  BaHlett,  43  N.  H.  548 ;  Calvert  v.  London 
Dock  Co.  2  Keen,  638 ;  Phares  v.  Barbour,  49  111.  370 ;  Tay- 
lorv.  Jeter,  23  Mo.  244;  Pfirshing  v.  Peterson,  98  111.  App. 
70 ;  Teaff  v.  Ross,  1  Ohio  St.  469-475 ;  Steele  v.  Mealing,  24 
Ala.  285-290 ;  Henderson  v.  Huey,  45  Ala.  275 ;  Miller  v. 
BerJcey,  27  Pa.  St.  317.  The  following  from  the  opinion  of 
Black,  C,  in  Weik  v.  Pugh,  supra,  fairly  indicates  the  char- 
acter of  such  authorities : 

"It  is  a  settled  principle,  that  a  surety  is  entitled  to  the* 
benefit  of  all  securities  for  the  debt  that  are  held  by  the  cred- 
itor, and  it  follows  from  this  right  of  subrogation  that  the- 
creditor  cannot,  without  the  surety's  assent,  surrender,  re- 
lease, waste  or  render  unavailable  to  the  surety  any  of  such* 
securities,  without  affecting  the  creditor's  remedy  against  th& 
surety ;  but  the  surety  is  discharged  on  such  ground  only  to- 
the  extent  to  which  the  creditor  has  parted  with  such  securi- 
ties." 

Such  cases  as  Paine  v.  Jones,  76  N".  Y.  274;  Gardner  v.. 
Van  Norstrand,  13  Wis.  543,  544;  Sage  v.  Stro7ig,  40  Wis. 
575;  Stephens  v.  Elver,  101  Wis.  392,  77  K  W.  737;  Coio- 
dery  v.  Hahn,  105  Wis.  455,  81  N.  W.  882,  and  similar  au- 
thorities that  might  be  cited,  upon  which  counsel  rely,  and 
which  seemingly,  it  is  supposed  by  them,  are  in  conflict  with 
those  we  have  cited,  apply  only,  as  the  learned  counsel  for  the 
respondent  contends,  to  cases  where  the  contract  itself,  in  re- 
spect to  which  the  surety  is  bound,  is  changed  to  his  preju- 
dice, without  his  consent.  That  is  not  this  case.  An  entirely 
different  rule  applies  to  one  situation  than  to  the  other. 
There  was  a  claim  made  here  that  the  contract  between  the 
principal  maker  of  the  note  and  the  bank  was  changed  to  the 
prejudice  of  the  surety,  without  his  consent,  by  the  extension 
of  the  due  date  of  the  note.  On  that  point,  however,  the  ap- 
pellant prevailed. 

Counsel  for  the  appellant  insist  that,  conceding  the  law  t<> 
be  as  we  state  it,  the  court  erred  in  deciding  that  only  $259.65- 
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of  the  deposit  account  was  applicable  to  the  note,  instead  of 
the  full  amount  of  such  account,  $519.36.  Such  contention 
does  not  seem  to  merit  much  attention.  There  were  two  notes, 
exactly  alike,  one  being  the  note  in  suit  The  right,  as  re- 
"gards  the  deposit  account,  was  manifestly  the  same  in  respect 
to  one  note  as  to  the  other.  If,  as  to  the  surety,  it  should  have 
been  applied  in  payment  of  the  notes,  so  far  as  it  would  go 
for  that  purpose,  certainly  the  court  applied  it  rightly,  one- 
Tialf  to  each  note. 

By  the  Court. — Judgment  is  affirmed. 


Hacine  Shoe  Manufacturing  Company,  Respondent,  vs. 
JBadgee  Manufacturing  Company,  Appellant 

9 

Bepteml)&r  SO — October  18,  1904. 

Sales:  Entire  contracts:  Cause  of  action. 

1.  Plaintiff's    assignor   entered    into    a    contract    with    defendant 

whereby  it  was  to  manufacture  and  deUver  a  certain  number 
of  pairs  of  shoes  for  resale  by  defendant.  The  contract  ex- 
pressly provided  that  defendant  should  pay  plaintiff's  assignor 
''as  soon  as  it  shall  receive  pay  for  the  same  or  any  part 
thereof,  .  .  .  and  will  promptly  pay  said  second  party  as 
soon  as  it  shall  receive  any  money  on  account  of  said  contract." 
There  was  a  failure  to  deliver  all  of  the  shoes  contracted  to  be 
manufactured,  but  the  defendant  collected  all  of  the  moneys 
due  for  the  shoes  actually  delivered.  Held,  that  the  provisions 
of  the  contract,  as  to  payment,  excluded  the  idea  that  a  de- 
livery of  all  the  shoes  was  a  condition  precedent  to  recovery 
for  any  portion  of  the  shoes  delivered  and  accepted  under  the 
contract. 

2.  In  such  case,  plaintiff  had  the  right  to  maintain  an  action  for 

the  value  of  the  portion  delivered  according  to  the  contract, 
less  the  amount  which  might  be  due  to  defendant  for  disburse- 
ments and  losses. 

Appeal  from  an  order  of  the  circuit  court  for  Kacino 
♦county:  E.  B.  Belden,  Circuit  Judge.    Affirmed. 
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This  is  an  action  to  recover  upon  contract.  It  appears 
from  the  complaint  that  plaintiff,  defendant,  and  the  Jones- 
Earl  Shoe  Company  are  duly  organized  corporations.  The 
■complaint  alleges  that  the  defendant  entered  into  a  contract 
-with  the  Jones-Earl  Shoe  Company  on  October  18,  1901,  for 
the  manufacture  and  sale  by  the  latter  of  20,000  pairs  and  up- 
wards of  russet  shoes  for  the  use  of  the  army  of  the  United 
States,  delivery  thereof  to  be  made  in  the  city  of  Chicago, 
Illinois,  to  the  quartermaster's  department,  under  the  defend- 
ant's contract  with  the  government  to  furnish  shoes.  It  is 
alleged  that  plaintiff's  assignor,  the  Jones-Earl  Shoe  Com- 
pany, entered  upon  the  performance  of  this  contract,  and 
caused  the  first  20,000  pairs  provided  for  in  the  contract  to 
be  delivered  at  the  quartermaster's  warehouse  as  agreed ;  and 
that  it  furnished  and  delivered  2,544  pairs  of  shoes  upon  the 
demand  of  the  government,  under  an  option  specified  in  the 
contract  to  call  for  an  additional  4,000  pairs ;  that  the  defend- 
ant has  received  payment  for  these  shoes  at  the  contract  price 
from  the  government,  less  the  extra  cost  the  government  in- 
curred in  purchasing  the  1,456  pairs  of  shoes  not  furnished 
under  the  option  agreement  of  the  contract,  which  extra  costs 
amounted  to  $262.08.  It  is  averred  that  defendant  received 
payment  for  the  shoes  delivered  to  the  government  by  the 
Jones-Earl  Shoe  Company  from  time  to  time,  and  that  de- 
fendant made  payment  to  the  Jones-Earl  Shoe  Company  on 
account  of  these  shoes,  amounting  to  $40,500.95,  and  that 
there  remains  due  plaintiff  from  defendant  a  balance  of 
$7^123.09,  after  crediting  defendant  with  the  item  of  extra 
costs  on  the  shoes  bought  by  the  government  in  the  open  mar- 
ket, as  well  as  freight,  telegram,  and  interest  charges  dis- 
bursed for  the  plaintiff.  The  complaint  alleges  another  cause 
of  action  for  money  due  on  another  contract  for  shoes  which 
the  Jones-Earl  Shoe  Company  agreed  to  manufacture  and 
furnish  for  the  use  of  the  army  of  the  United  States,  to  be 
delivered  at  its  warehouse  in  Boston,  Massachusetts,  under  a 
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contract  between  defendant  and  the  government.  The  com- 
plaint sets  forth  the  agreements  pertaining  to  this  delivery 
of  shoes  between  defendant  and  the  government  and  between 
defendant  and  the  Jones-Earl  Shoe  Company,  wherein  th& 
quantity  of  shoes,  the  kinds  and 'prices  thereof,  were  speci- 
fied ;  and  that  plaintiff's  assignor,  the  Jones-Earl  Shoe  Com- 
pany, has  furnished  and  delivered  most  of  the  shoes  as  i-e- 
quired  for  which  defendant  received  pay  under  the  contract, 
and  that  defendant  had  paid  on  account  of  such  delivery  to 
the  Jones-Earl  Shoe  Company  on  *this  contract  the  sum  of 
$14,200,  and  that  there  is  due  the  plaintiff,  after  allowing  de- 
fendant the  items  of  freight  advanced  by  it,  the  loss  incurred 
by  reason  of  the  nondelivery  of  2,157  pairs  of  shoes  con- 
tracted for,  and  some  other  disbursements  chargeable  ta 
plaintiff,  the  smn  of  $539.17,  for  the  goods  delivered  by 
Jones-Earl  Shoe  Company  and  accepted  by  the  defendant  It 
was  expressly  stipulated,  as  sho'WTi  in  the  complaint,  in  ref- 
erence to  payment  on  these  contracts,  as  follows : 

"It  is  further  agreed  that  first  party  shall  pay  for  said  shoes 
to  said  second  party  as  soon  as  it  shall  receive  pay  for  the 
same  or  any  part  thereof,  .  .  .  and  will  promptly  pay  saicj. 
second  party  as  soon  as  it  shall  receive  any  money  on  account 
of  said  contract." 

Defendant  demurred  to  the  two  causes  of  action  upon  the 
ground  that  it  appears  upon  the  face  of  such  alleged  causes 
of  action  that  they  do  not  state  facts  sufficient  to  constitute 
causes  of  action.  The  court  overruled  the  demurrer,  and  this 
is  an  appeal  from  the  order. 

For  the  appellant  there  were  briefs  by  Kronshage  <&  Mc- 
Govern,  and  oral  argument  by  Theo,  Kronshage. 

For  the  respondent  there  was  a  brief  by  Cooper,  Simmons^ 
Nelson  <&  Walker,  and  oral  argument  by  /.  B,  Simmons. 

SiEBECKER,  J.  The  demurrer  to  the  two  causes  of  action: 
alleged  in  the  complaint  calls  for  an  interpretation  of  the  con- 
tracts upon  which  plaintiff  relies  for  a  recovery.    The  defend^ 
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ant  insists  that  plaintiff  is  preduded  from  enforcing  payment 
for  any  of  the  goods  delivered  under  the  contracts,  because  its 
assignor  omitted  to  perform  its  part  of  the  contracts  by  fail- 
ing to  manufacture  and  deliver  all  the  shoes  called  for  in  the 
agreements.  This  claim  is  made  on  the  ground  that  the  agree- 
ments clearly  show  and  express  the  intention  that  nothing 
should  become  due  under  the  contracts  for  a  delivery  of  any 
portion  of  the  goods;  in  other  words,  it  is  asserted  that  the 
parties  contemplated  full  performance  in  furnishing  the 
goods  called  for  as  a  condition  precedent  to  recovery  on  the 
contracts.  The  contracts,  however,  provide  for  the  payment 
of  the  goods  delivered  under  them.  It  is  stipulated  that  the 
defendant  should  pay  for  shoes  furnished  by  plaintiff's  as- 
signor as  soon  as  it  should  receive  pay  for  the  same,  or  any 
part  thereof,  and  that  it  would  promptly  pay  as  soon  as  it 
should  receive  any  money  on  account  of  the  contracts.  The 
terms  of  this  stipulation  are  plain,  and  clearly  indicate  that 
payment  should  be  made  immediately  upon  the  delivery  and 
acceptance  of  any  part  of  the  goods,  and  as  soon  as  defendant 
received  any  money  on  account  thereof  from  the  government. 
This  manifestly  excludes  the  idea  that  a  delivery  of  all  the 
goods  was  a  condition  precedent  to  recovery  for  any  portion 
of  the  goods  delivered  and  accepted  under  the  contract  The. 
parties  seem  to  have  so  understood  the  agreements. 

It  is  alleged  that  defendant  made  payment  on  goods  de^ 
livered.  Though  the  complaint  does  not  show  that  these  pay- 
m^its  were  apportioned  to  the  quantity  of  goods  delivered  or 
money  received  from  the  government  on  account  thereof,  pre- 
sumably they  were  made  as  contemplated  by  the  stipulations, 
which  required  defendant  to  pay  for  them,  or  any  part, 
promptly  upon  receipt  of  any  money  on  account  thereof.  It 
is  evident  that  they  understood  payments  were  to  be  made  in 
instalments  as  delivery  progressed.  Under  such  terms  of  the 
agreement  the  failure  to  deliver  a  part  of  the  goods  does  not 
absolve  defendant  from  liability  for  the  goods  delivered^  and 
Vol.  123  —7 
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accepted  by  the  govemment;  and  when  it  refused  to  pay 
plaintiff  had  the  right  to  maintain  an  action  for  the  value  of 
the  portion  delivered  according  to  the  contracts,  less  the 
amounts  found  due  defendant  for  disbursements  and  losses 
as  specified  in  the  complaint.  2  Mechem,  Sales,  §  1163; 
Hoffman  v.  King,  70  Wis.  372,  36  N.  W.  ^ ;  Schweickhart 
V.  Stuewe,  71  Wis.  1,  36  K  W.  605;  Goodwin  v.  Merrill,  13 
Wis.  658;  Jacobs  v.  Spalding,  71  Wis.  177,  36  N.  W.  608; 
Omstein  v.  Yahr  &  L.  D.  Co.  119  Wis.  429,  96  K  W.  826. 

^By  the  Court. — The  order  overruling  the  demurrer  is  af- 
firmed. 

Dodge,  J.,  took  no  part. 


The  State  ex  bex.  Schaefer,  Kespondent,  vs.  Schboff, 

City  Clerk,  Appellant. 

Beptemher  SO— October  18,  1904. 

IfUoxicatinff  liquors:, License:  Certiorari:  When  writ  will  lie  issued: 

Collateral  attack. 

1.  Where  the  record  of  proceedings  of  a  common  council  disclosed 

that  the  whole  proceeding  was  an  inquiry  and  attempt  to  de- 
cide upon  the  question  whether  a  license  to  sell  intoxicating 
liquors  was  valid  originally,  or  void  by  reason  of  fraud  perpe- 
trated upon  the  council  in  obtaining  it,  such  proceeding  is  not 
an  attempt  to  exercise  the  jurisdiction  conferred  upon  the 
council  by  sec.  1558,  Stats.  1898  (authorizing  the  revocation  of 
a  license,  valid  at  its  inception,  but  which,  by  reason  of  subse- 
quent misconduct,  the  council  is  authorized  to  recall). 

2.  In  such  case,  it  is  not  necessary  to  consider  whether  the  council 

acquired  Jurisdiction  under  sec.  1558,  Stats.  1898,  or,  by  im- 
proper proceeding,  lost  such  jurisdiction. 

3.  Under  an  ordinance  of  the  city  of  Racine  the  consent  of  certain 

neighbors  was  a  condition  precedent  to  the  granting  of  a 
license  to  sell  intoxicating  liquors.  After  the  granting?  of  snch 
a  license  it  was  assailed  because  such  consents  were  obtained 
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by  fraud  and  misrepresentation,  whereupon  the  council  adopted 
a  resolution  declaring  such  license  void  for  those  reasons.  Held, 
that  the  license  was  not  Invalid  by  reason  of  such  resolution. 

4.  In  such  case,  the  resolution  was  not  subject  to  review  on 
certiorari,  since  in  the  absence  of  any  charter  or  statutory 
authority  for  the  action  of  the  common  council  It  concluded 
no  one,  but  might  be  attacked  collat;^rally,  and  wholly  dis- 
regarded by  the  forum  In  which  the  validity  of  the  license 
might  be  presmited  for  consideration  and  discussion. 

&  A  writ  of  certiorari  should  not  issue  to  revoke  the  action  of  a 
common  council  when  such  action  is  so  entirely  beyond  its 
jurisdiction  as  to  be  innocuous,  and  if  issued  should  be  dis- 
missed upon  the  filing  of  the  return. 

AppEAii  from  a  judgmeoit  of  the  circuit  court  for  Bacine 
county:  E.  B.  Beldek,  Circuit  Judge.    Reversed. 

The  relator  obtained  an  ostensible  license  in  July,  1903^  to 
flell  liquor  in  a  part  of  the  city  of  Bacine,  where  an  existing 
ordinance  required  the  consent  of  certain  neighbors  as  a  con- 
dition precedent.  In  October  it  was  represented  to  the  coun- 
cil that  such  consents  had  been  obtained  by  fraud  and  mis- 
r^resentation,  and  reTcrsal  of  their  action  in  granting  the 
license  was  prayed;  wbereupon  the  council  caused  notice  to 
be  given  to  the  relator  to  appear  and  show  cause  why  his 
license  should  not  be  declared  void  for  the  specified  reasons. 
Thereafter,  in  December,  after  some  hearing  and  investiga- 
tion, the  council  adopted  a  resolution  that  said  license  ''be 
and  is  hereby  declared  void  and  of  no  effect,  and  that  the 
city  clerk  be  and  hereby  is  ordered  to  notify  said  Leonard 
Schaefer  of  the  adoption  of  thi^  resolution,  and,  further,  that 
the  money  tendered  by  said  Leonard  Schaefer  will  be  re- 
turned to  him."  The  relator  sued  out  writ  of  certiorari  to 
review  the  validity  of  this  resolution,  to  which  return  was 
made  by  the  respondent  as  city  clerk,  showing  substantially 
the  situation  above  stated.  The  circuit  court  held,  as  matter 
of  law,  that  the  council  had  no  jurisdiction  or  power  to  de- 
clare said  license  vctjid,  except  upon  the  grounds  and  by  the 
procedure  specified  by  sec.  1558,  Stats.  1898,  for  a  revoca- 
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tian,  and  •  entered  judgment  reversing,  annulling,  vacating, 
and  setting  aside  the  resolution  of  the  council. 

M.  E.  Walker,  for  the  appellant 

For  the  respondent  there  was  a  brief  by  Kearney,  Thomp- 
son &  Myers,  and  oral  argument  by  W.  D.  Thompson. 

Dodge,  J.  We  deem  it  entirely  plain,  upon  inspection 
either  of  the  return  or  petition,  that  the  council  was  in  no 
wise  attempting  to  exercise  the  jurisdiction  conferred  upon  it 
by  sec.  1558,  Stats.  1898,  to  revoke  a  license,  valid  at  its  in- 
ception, but  which,  by  reason  of  subsequent  misconduct,  the 
common  council  is  authorized  to  recall.  The  petition  of  neigh- 
bors, the  notice  to  Mr.  Schaefer,  the  facts  investigated,  and 
the  final  resolution  mark  an  inquiry  and  attempt  to  decide 
upon  the  question  whether  the  license  was  valid  originally,  or 
void  by  reason  of  fraud  perpetrated  upon  the  council  in  ob- 
taining it.  Hence  we  need  not  consider  whether  the  council 
acquired  jurisdiction  to  act  in  revocation  of  this  license  under 
sec.  1558,  or,  by  improper  proceeding,  lost  such  jurisdicticfu. 
The  act  done  was  to  declare  that  the  license  was,  and  always 
had  been,  void.  And  it  may  be  conceded  to  the  relator  that 
there  is  much  in  the  record  indicating  the  idea,  both  on  the 
part  of  the  petitioners  and  on  the  part  of  the  council,  that  such 
resolution  might  have  conclusive  effect  as  an  adjudication  uf 
the  invalidity  of  the  license.  As  relator  urges,  however,  there 
is  nowhere  in  the  statute  or  charter  any  authority  given  to  the 
city  council  to  make  any  such  decision.  Of  course,  there  is^ 
an  inherent  power  in  the  city  to  investigate,  and  to  reach  con- 
clusion as  to  the  attitude  which  it  will  take — ^whetfier  to  con- 
tend for  the  invalidity  of  such  a  license  or  not  to  make  such 
contention ;  just  as  there  is  the  right  in  any  individual  to  in- 
vestigate facts,  and  make  up  his  own  mind  as  to  his  attitude 
with  reference  to  the  legal  validity  of  an  act  done  by  him. 
But,  in  absence  of  some  authority  of  law,  the  city  council 
could  go  no  further.    The  license  was  neither  more  nor  less^ 
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valid  hj  reason  of  the  resolution  here  assailed.  Such  resolu- 
tion concluded  no  one,  and  might  not  only  be  attacked  col- 
laterally, but  wholly  disregarded  by  any  forum  in  which  the 
validity  of  the  license  might  be  presented  for  consideration 
and  decision.  To  this  view  both  parties  accede,  and  of  its  cor- 
rectness we  can  have  no  doubt  As  a  result,  however,  it  is 
obvious  that  it  does  no  injury  to  the  relator.  It  took  away  no 
right  which  he  previously  had.  Its  utmost  effect  was  to  no- 
tify him  that  the  council  purposed  to  contend  that  his  osten- 
sible license  was  invalid.  But,  if  that  question  was  ever  pre- 
sented in  a  judicial  forum  for  investigation  or  decision,  his 
right  to  have  the  same  tried  as  an  independent  and  original 
one  was  not  in  any  respect  affected  by  the  decision.  Cer- 
tiorari is  a  discretionary  writ,  which  should  issue  only  when 
necessary  to  prevent  injustice  or  imlawful  injury.  Courts 
will  not  concern  themselves,  by  this  extraordinary  writ,  to  de- 
clare the  invalidity  of  nonjurisdictional  acts  when  the  relator 
suffers  no  injury  thereby.  Knapp  v.  Heller,  32  Wis.  467 ; 
State  ex  rel.  Schintgen  v.  Mayor,  101  Wis.  208,  77  N.  W. 
167.  In  both  of  these  cases  the  issue  of  the  writ  by  circuit 
court  was  reviewe/1,  and  reversed  on  the  ground  that  the  cases 
pr^ented  failed  to  show  equity  in  the  relator ;  hence,  that  the 
issue  of  the  writ  was  an  abuse  of  the  discretion  of  the  lower 
court-  In  State  ex  rel,  Anderson  v.  Timme,  70  Wis.  627,  36 
N.  W.  325,  on  an  application  to  the  original  jurisdiction  of 
the  supreme  court  for  a  writ  of  certiorari,  it  was  decided  that 
the  writ  should  not  be  issued,  because  the  action  of  the  land 
commissioners  in  investigating  and  declaring  void  a  land 
patent  was  so  entirely  beyond  their  jurisdiction  as  to  be 
wholly  innocuous.  Complete  analogy  exists  between  the  ac- 
tion of  the  land  commissioners  there  considered  and  the  ac- 
tion of  the  council  now  before  us;  at  least  from  the  stand- 
point of  the  relator.  The  action  in  each  case  was  wholly  with- 
out jurisdiction,  could  be  of  no  possible  force  save  as  the  mere 
gratuitous  declaration  of  the  opinion  of  the  body  from  which 


102  SUPREME  COURT  OF  WISCONSIN.       [Oct. 

Chicago,  M.  ds  'St  P.  R.  Co.  ▼.  Racine,  123  Wis.  102. 

it  emanated,  or  at  most  a  notification  of  that  opinion  and  of 
their  intended  attitude ;  in  one  case  toward  the  patent,  in  the 
other  toward  die  license.  We  deem  the  reasoning  of  that  case 
conclusive  here — ^that  it  would  be  so  needless  an  exercise  of  a 
court's  power  to  review  and  pass  upon  the  validity  of  that 
declaration  that  no  court,  m  the  proper  exercise  of  its  discre- 
tion, should  issue  its  extraordinary  writ  of  certiorarL  Upon 
the  same  reasons  it  became  the  duty  of  the  court,  having  issued 
the  writ,  upon  being  perhaps  further  enlightened  as  to  the 
situation  by  the  return,  to  have  dismissed  the  proceedings. 

By  the  Court, — Judgment  reversed,  and  cause  remanded 
'^th  directioi2fi  to  quash  the  writ  and  dismiss  the  proceedings. 


Chicago,  MrLWAuxEB  &  St.  Paul  Railway  Company,  Re- 
spondent, vs.  City  of  Racine,  imp..  Appellant 

September  S& — October  IS,  190i, 

Railroads:  Taxation:  Exfmption:  Former  adjudication:  Conclusive- 

nesa:  Trial:  Admission  of  evidence, 

1.  In  an  action  to  set  aside  certain  taxes  levied  on  plaintiff's  lands, 
it  appeared,  among  other  things,  that  in  a  former  action  be< 
tween  the  same  parties  and  involving,  in  part,  the  same  lands, 
the  court  found  that  such  lands  constituted  portions  of  the 
right  of  way,  depot  grounds,  railroad  and  terminal  yards  be- 
longing to  the  plaintiff;  that  the  lands,  with  the  tracks,  depots^ 
and  terminal  yards  thereon,  constituted  an  entirety  essential  to 
the  prosecution  by  plaintiff  of  its  business;  that  said  land  and 

• 

property  could  not  be  divided  and  sold  In  parcels  without 
working  irreparable  injury  to  the  plaintiff,  and  concluded  as 
matter  of  law  that  each  tract  was  exempt  from  taxation.  It 
further  appeared  that  in  a  second  case  in  the  same  court,  after 
finding  that  the  lands  involved  were  the  same  lands  as  in  the 
former  action,  the  court  recited  that  the  question  at  issue  tn 
the  former  action  was  whether  said  lands  were  exempt  from 
taxation  under  subd.  14,  sec.  1038,  Stats.  1898,  and  that  it  was 
therein  determined  that  each  and  all  of  said  tracts  were  exempt 
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under  that  gtstnte.  There  was  no  mention  in  either  finding  of 
any  errors  in  description,  nor  that  the  taxes  were  held  void 
on  that  ground.  Held,  that  so  long  as  the  facts  as  to  the  use 
of  the  parcels  remained  the  same,  the  question  as  to  their 
being  exempt  from  taxation  was  settled  between  the  parties 
and  could  not  be  reopened. 

2.  In  such  case,  where,  in  reply  to  the  court's  question,  defendant 

stated  it  had  no  proof,  to  offer  as  to  a  cTianged  condition  or 
difFerence  of  use  of  any  parcel  included  in  the  compUtintj  it  was 
not  error  to  sustain  plaintiff's  objection  to  the  introduction 
of  any  oYidence  by  defendant 

3.  In  such  case,  the  court  was  Justified  in  assuming  from  such 

statement  ^f  defendant,  that  as  to  an  additional  parcel,  not 
included  in  the  former  action,  it  had  no  additional  proof  to 
otter. 

Appeal  from  a  judgment  of  the  circuit  court  for  Eacine 
county:  E.  B.  Bei^dew,  Circuit  Judge.    Affirmed. 

This  is  an  action  in  equity  to  set  aside  certain  real-estate 
taxes  levied  by  the  city  of  Eacine  in  the  year  1902.  The  par- 
cels of  land  on  which  the  taxes  were  levied  were  a  number  of 
irregularly  shaped  tracts  of  land  adjoining  the  tracks  and 
switchyards  of  the  plaintiff  in  the  city  of  Bacifie,  and  the 
plaintifF  daimed  them  to  be  exempt  because  necessarily  used 
in  the  operation  of  the  r^lway  for  its  right  of  way,  depot 
grounds  and  terminal  yards.  The  complaint  not  only  claimed 
exemption  from  taxes  on  these  grounds,  but  upon  the  ground 
that  the  city  was  estopped  for  the  reason  that  in  two  previous 
actions  theretofore  brought  in  the  circuit  court  of  Eacine 
county,  and  involving  taxes  attempted  to  be  levied  upon  the 
same  lands  in  the  years  1899,  1900,  and  1901,  said  lands 
were  adjudged  to  be  exempt,  which  judgments  were  unap- 
pealed  from  and  unreversed.  The  answer  denied  that  the 
lands  in  question  were  necessarily  used  as  a  part  of  the  plaint- 
iff's right  of  way,  depot  grounds,  or  yards,  and  also  denied 
that  the  previous  judgments  adjudged  that  the  lands  in  ques- 
tion, as  assessed  in  1902,  were  exempt  Upon  the  trial  the 
plaintifF  introduced  evid^ice  generally  in  support  of  the  al- 
legations of  the  complaint,  and  introduced  also  the  records  of 
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the  previous  judgments,  and  objected  to  the  introduction  of 
any  evidence  by  the  defendants,  on  the  ground  that  said  pre- 
vious judgments  were  conclusive,  unless  the  defendants  could 
show  a  change  of  use  or  situation  of  the  lands.  The  defend- 
ants' attorney  stating  that  he  had  no  proof  of  changed  con- 
dition or  difference  of  use  of  any  parcel  named  in  the  com- 
plaint, the  objection  was  sustained.  Findings  were  made  to 
the  effect  that  the  lands  in  question  were  exempt,  because 
they  constituted  a  part  of  the  right  of  way,  depot  grounds, 
and  terminal  yards  of  the  plaintiff,  and  also  constituted  a 
part  of  the  entirety ;  that  they  were  occupied  for  the  same  pur- 
poses and  in  the  same  manner  in  the  years  1899,  1900,  and 
1901,  and  that  the  previous  judgments  aforesaid  conclusively 
estopped  the  defendants  from  further  litigating  the  question 
of  exemption  so  long  as  the  use  and  occupation  continued  the 
same;  that  a  certain  additional  parcel  of  land,  described  in 
the  complaint  in  this  action,  which  was  not  described  in  the 
previous  actions,  constitutes  a  part  of  the  same  general  tract, 
and  is  occupied  and  used  in  the  same  manner.  Upon  these 
findings  judgment  was  rendered  for  the  plaintiff,  setting 
aside  the  taxes,  and  the  defendant  city  of  Racine  appeals. 

M.  E.  Walker,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Kearney,  Thomp- 
son &  Myers,  and  oral  argument  by  T.  M.  Kearney  and  W.  D, 
Thompson^ 

WiNSLOW,  J.  The  only  question  necessary  to  be  consid- 
ered in  the  present  case  is  as  to  the  conclusiveness  of  the  for- 
mer judgments.  It  is  admitted  that  the  lands  involved  in 
the  present  action  are  covered  by  the  descriptions  of  lands 
involved  in  the  previous  action,  save  as  to  one  parcel,  which 
will  be  separately  considered.  But  it  is  said  that  in  the  first 
of  the  previous  actions  the  descriptions  did  not  except  the 
strips  occupied  by  the  railroad  tracks  which  crossed  the  vari- 
ous parcels,  while  in  the  second  action  the  descriptions  were 
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the  same,  with  the  words  "except  right  of  way"  added,  and 
that  in  both  actions  the  taxes  were  set  aside  on  the  ground  of 
defective  description,  and  not  upon  the  ground  that  the  lands 
-were  exempt. 

Examination  of  the  findings  in  the  former  cases  shows  that 
the  contention  cannot  be  sustained.  In  the  first  case,  after 
describing  the  various  parcels  of  land,  the  court  finds  as  mat- 
ter of  fact  that  said  lands  "constitute  portions  of  the  right  of 
way,  depot  grounds,  railroad  and  terminal  yards  belonging 
to  the  plaintiff  corporation  at  the  city  of  Racme  and  adjoin- 
ing its  tracks  in  said  city,"  and  "that  the  lands  so  described 
as  aforesaid,  with  the  tracks,  depots,  and  terminal  yards 
thereon,  constitute  an  entirety  essential  to  the  prosecution  by 
the  plaintiff  of  its  business  at  the  city  of  Racine,  and  that  said 
lands  and  property  cannot  be  divided  and  sold  in  parcels 
without  working  irreparable  injury  to  the  plaintiffs,"  and  con- 
<!ludes  as  matter  of  law  that  each  of  said  tracts  as  assessed  is 
"exempt  from  taxation  by  the  statutes  of  the  state  of  Wis- 
consin." In  the  second  case  the  court,  after  finding  that  the 
lands  involved  are  the  same  lands  involved  in  the  former 
litigation,  recites  that  the  question  in  issue  in  said  former 
case  was  whether  said  lands  were  exempt  under  the  terms  of 
subd.  14,  sec.  1038,  Stats.  1898,  and  that  it  was  determined 
in  said  action  that  each  and  all  of  said  tracts  were  exempt 
from  taxation  under  said  statute.  There  is  no  mention  in 
either  finding  of  any  errors  in  description,  nor  is  it  even 
hinted  that  the  taxes  were  held  void  on  that  ground. 

These  former  judgments  being  sq  clearly  based  upon  the 
finding  that  the  lands  were  exempt  from  taxation  on  account 
of  their  use,  it  is  very  apparent  that  the  question  was  actually 
litigated  and  decided  in  those  cases,  and  that  so  long  as  the 
facts  as  to  the  use  of  the  parcels  remain  the  same  the  ques- 
tion is  settled  between  the  parties  and  cannot  be  reopened. 
The  defendants  expressly  stated,  in  reply  to  the  court's  ques- 
tion, that  they  had  "no  proof  to  offer  as  to  a  changed  condv- 
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contract  between  defendant  and  the  government.  The  com- 
plaint sets  forth  the  agreements  pertaining  to  this  delivery 
of  shoes  between  defendant  and  the  government  and  between 
defendant  and  the  Jones-Earl  Shoe  Company,  wherein  the- 
quantity  of  shoes,  the  kinds  and -prices  thereof,  were  speci- 
fied ;  and  that  plaintiff's  assignor,  the  Jones-Earl  Shoe  Com- 
pany, has  furnished  and  delivered  most  of  the  shoes  as  re- 
quired for  which  defendant  received  pay  imder  the  contract, 
and  that  defendant  had  paid  on  account  of  such  delivery  to 
the  eTones-Earl  Shoe  Company  on  *this  contract  the  sum  of 
$14,200,  and  that  there  is  due  the  plaintiff,  after  allowing  de- 
fendant the  items  of  freight  advanced  by  it,  the  loss  incurred 
by  reason  of  the  nondelivery  of  2,157  pairs  of  shoes  con- 
tracted for,  and  some  other  disbursements  chargeable  to- 
plaintiff,  the  siun  of  $539.17,  for  the  goods  delivered  by 
Jones-Earl  Shoe  Company  and  accepted  by  the  defendant  It 
was  expressly  stipulated,  as  shown  in  the  complaint,  in  ref- 
erence to  payment  on  these  contracts,  as  follows : 

"It  is  further  agreed  that  first  party  shall  pay  for  said  shoe» 
to  said  second  party  as  soon  as  it  shall  receive  pay  for  the 
same  or  any  part  thereof,  .  .  .  and  will  promptly  pay  sai(J. 
second  party  as  soon  as  it  shall  receive  any  money  on  account 
of  said  contract." 

Defendant  demurred  to  the  two  causes  of  action  upon  the 
ground  that  it  appears  upon  the  face  of  such  alleged  causes 
of  action  that  they  do  not  state  facts  sufficient  to  constitute 
causes  of  action.  The  court  overruled  tlie  demurrer,  and  this 
is  an  appeal  from  the  order. 

For  the  appellant  there  were  briefs  by  Kronshage  <&  Mc- 
Govern,  and  oral  argument  by  Theo,  Kronshage, 

Eor  the  respondent  there  was  a  brief  by  Cooper,  Simmons^ 
Nelson  &  Walker,  and  oral  arg\iment  by  /.  2?.  Simmons, 

SiKBECKER,  J.  The  demurrer  to  the  two  causes  of  action, 
alleged  in  the  complaint  calls  for  an  interpretation  of  the  con- 
tracts upon  which  plaintiff  relies  for  a  recovery.    The  defend- 
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ant  insists  that  plaintiff  is  precluded  from  enforcing  payment 
for  any  of  the  goods  delivered  under  the  contracts,  because  its 
assignor  omitted  to  perform  its  part  of  the  contracts  by  fail- 
ing to  manufacture  and  deliver  all  the  shoes  called  for  in  the 
agreements.  This  claim  is  made  on  the  ground  that  the  agree- 
ments clearly  show  and  express  the  intention  that  nothing 
should  become  due  under  the  contracts  for  a  delivery  of  any 
portion  of  the  goods ;  in  other  words,  it  is  asserted  that  the 
parties  contemplated  full  performance  in  furnishing  the 
goods  called  for  as  a  condition  precedent  to  recovery  on  the 
contracts.  The  contracts,  however,  provide  for  the  payment 
of  the  goods  delivered  under  them.  It  is  stipulated  that  the 
defendant  should  pay  for  shoes  furnished  by  plaintiff's  as- 
signor as  soon  as  it  should  receive  pay  for  the  same,  or  any 
part  thereof,  and  that  it  would  promptly  pay  as  soon  as  it 
shoidd  receive  any  money  on  account  of  the  contracts.  The 
terms  of  this  stipulation  are  plain,  and  clearly  indicate  that 
payment  should  be  made  immediately  upon  the  delivery  and 
acceptance  of  any  part  of  the  goods,  and  as  soon  as  defendant 
received  any  money  on  account  thereof  from  the  government. 
This  manifestly  excludes  the  idea  that  a  delivery  of  all  the 
goods  was  a  condition  precedent  to  recovery  for  any  portion 
of  the  goods  delivered  and  accepted  under  the  contract  The. 
parties  seem  to  have  so  understood  the  agreements. 

It  is  alleged  that  defendant  made  payment  on  goods  Se^ 
livered.  Though  the  complaint  does  not  show  that  these  pay- 
ments were  apportioned  to  the  quantity  of  goods  delivered  or 
money  received  from  the  government  on  account  thereof,  pre- 
sumably they  were  made  as  contemplated  by  the  stipulations, 
which  required  defendant  to  pay  for  them,  or  any  part^ 
promptly  upon  receipt  of  any  money  on  account  thereof.  It 
is  evident  that  they  understood  payments  were  to  be  made  in 
instalments  as  delivery  progressed.  Under  such  terms  of  the 
agreement  the  failure  to  deliver  a  part  of  the  goods  does  not 
absolve  defendant  from  liability  for  the  goods  delivered,,  and 
Vol.  123—7 
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pleaded,  evidence  of  plaintiff's  general  reputation  as  a  Quar- 
relsome and  pugnacious  person  Is  admissible. 

7.  In  an  action  for  assault  and  battery,  an  Instruction:  "In  assess- 
ing damages  ^ou  may  take  Into  consideration  the  question  of 
whether  or  not  the  plaintiff  Is  of  a  quarrelsome  disposition, 
whether  or  not  he  has  heretofore  been  engaged  In  quarrels  and 
fights,  as  bearing  upon  the  question  of  how  much,  If  any, 
plaintiff  was  humiliated  and  Injured  In'  his  feelings  by  the 
assault  alleged  In  this  action.  This  you  may  do,  not  by  way 
of  reducing  actual  damages,  but  In  ascertaining  actual  dam- 
ages," Is  erroneous  and  prejudicial  In  so  far  as  It  submitted  the 
question  of  former  particular  Instances  of  plaintiff's  miscon- 
duct In  violating  law  as  competent  evidence  in  the  case. 

'6.  In  an  action  for  assault  and  battery,  where  self-defense  is 
pleaded,  proof  of  plaintiff's  quarrelsome  character  may  be 
considered  by  the  jury,  wltl)  other  relevant  testimony.  In  deter- 
mining what  compensation  he  is  entitled  to  recover  for  in- 
juries to  his  feelings. 

'^.  In  an  action  for  assault  and  battery,  where  the  facts  and  cir- 
cumstances were  such  that  the  jury  might  reasonably  have 
drawn  the  Inference  that  defendant  acted  maliciously  and 
wantonly  In  assaulting  the  plaintiff,  It  Is  error  to  Instruct  the 
jury  on  the  subject  of  punitory  damages,  in  substance,  that, 
since  the  altercation  arose  out  of  a  business  transaction,  which 
led  defendant  to  beat  plaintiff,  it  refuted  all  inference  of 
malicious  or  wanton  conduct 

10.  In  actions  for  assault  and  battery,  it  is  not  necessary  that  the 

defendant  be  imbued  with  malice  for  any  length  of  time  before 
the  assault  to  subject  him  to  exemplary  damages;  It  Is  suffi- 
cient that  malice  prompted  the  assault,  though  It  existed  but 
for  a  moment  before  the  blow  was  struck. 

11.  In  an  action  for  assault  and  battery,  where  the  evidence  as  to 

the  Injuries  conflicted  in  many  material  and  important  re- 
spects, it  is  not  error  for  the  trial  court  to  refuse  to  grant  a 
new  trial  upon  the  ground  that  the  compensatory  damages 
awarded  are  wholly  inadequate  to  the  injuries  proven. 

Appeal  from  a  judgment  of  the  circuit  court  for  Clark 
-county:  James  O'Neill,  Circuit  Judge.    Reversed, 

Action  to  recover  damages  for  injuries  for  an  assault  and 
1)attery.  Plaintiff  charges  that  he  was  assaulted  and  beaten 
by  the  defendant  on  August  11,  1899,  by  being  violently 
rfltruck  in  the  face,  seriously  bruising  it,  and  breaking  his  nose. 
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which  injuries  caused  him  much  pain,  loss  of  time  in  attend- 
ing to  his  affairs,  and  made  it  necessary  to  incur  expenses  for 
medical  attendance.  Defendant  denies  the  charge  so  alleged 
in  the  complaint,  and  avers  that  he  was  led  into  the  alterca- 
tion by  plaintiflPs  refusal  to  pay  him  the  price  of  a  cow  pur- 
chased by  plaintiff  from  defendant's  agent,  and  that  he 
slapped  plaintiff  in  defending  himself  from  a  threatened  as- 
sault. It  appeared  upon  the  trial  that  plaintiff  had  pur- 
chased a  cow  from  defendant's  agent,  for  which  defendant 
demanded  payment  at  the  time  of  the  affray.  Upon  such  de- 
mand by  defendant,  plaintiff  insisted  that  defendant  was  in- 
debted to  him  on  account  of  rent  This  defendant  denied, 
and  pressed  for  immediate  payment  for  the  cow.  The  state- 
ments of  the  parties  as  to  what  occurred  between  them  after 
this  stage  of  the  transactions  are  wholly  at  variance;  plaintiff 
claiming  that  defendant,  without  cause  or  provocation,  then 
violently  beat  him,  while  defendant  charges  that  he  was 
threatened  and  assaulted  by  plaintiff,  and  was  compelled  to- 
defend  himself  against  an  imminent  and  dangerous  assault 
which  was  liable  to  cause  him  bodily  injury.  The  case  was 
tried  before  the  court  and  jury,  resulting  in  a  verdict  for 
plaintiff  awarding  him  compensatory  damages  at  the  sum  of 
$55.  Judgment  was  awarded  in  his  favor  accordingly,  and 
from  such  judgment  this  appeal  is  taken. 

For  the  appellant  there  was  a  brief  by  L,  M.  Sturdevant 
and  Chas.  F.  (how,  and  oral  argument  by  Mr,  Sturdevant 
They  contended,  inter  alia,  that  ordinarily  evidence  as  to  the 
character  of  defendant,  his  general  reputation  or  the  like, 
being  irresponsive  to  the  issue,  is  inadmissible  in  mitigation 
or  augmentation  of  damages.  Vance  v.  Richardson,  110  Cal. 
414;  Anthony  v,  Orand,  101  Cal.  235;  Thompson  v.  Church, 
1  Eoot  (Conn.),  312;  Cummins  v.  Crawford,  88  111.  312; 
Ellioti  V.  Russell,  92  Ind.  526 ;  Reddin  v.  Gates,  52  Iowa, 
210;  Reed  v.  Kelly,  4  Bibb  (Ky.),  400;  Soule  v.  Bruce,  67 
Me.  584;  Day  v.  Ross,  154  Mass.  13;  Sowell  v.  McDon- 
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aid,  58  Miss.  251;  Lyddon  v,  DosBj  81  Mo.  App.  64;  Barr 
V.  Post,  56  Neb.  698 ;  Pvlver  v.  Harris,  61  Barb.  78 ;  Smith- 
wick  V.  Ward,  7  Jones  (N.  C),  64,  75  Am.  Dec.  453 ;  Porter 
V.  Seiler,  23  Pa.  St.  424.  Defendant  may  not,  to  reduce  or 
mitigate  the  damages,  attack  the  character  of  the  plaintiff,  or 
show  his  reputation  for  turbulence,  or  his  propensity  to  com- 
mit or  provoke  breaches  of  the  peace.  Dimick  v.  Downs,  83 
111.  570;  Gardner  v.  Cross,  6  Rob.  (La.)  454;  McCarty  v. 
Leary,  118  Mass.  509 ;  Hall  v.  Power,  12  Met.  482 ;  Ellis  v. 
Short,  21  Pick.  142;  Coming  v.  Coming,  6  N.  Y.  97]  Shook 
t\  Peters,  59  Tex.  393.  Neither  plaintiff  nor  defendant  caji 
-show  that  he  is  of  good  character  or  reputation.  Denton  v. 
Ordway,  108  Iowa,  487;  Givens  v.  Bradley,  3  Bibb  (Ky.), 
192;  Smithwick  v.  Ward,  7  Jones  (N.  C),  64,  75  Am.  Dec. 
453 ;  Say  en  v.  By  cm,  9  Ohio  Cir.  Ct.  631 ;  McKinzie  v.  Allen, 
2  Strobh.  Law,  546.  In  a  civil  action  for  assault  and  battery, 
evidence  of  the  general  reputation  of  the  defendant  for  peace 
and  quietness  is  not  admissible.  Pokriefka  v.  Mackurat,  91 
Mich.  399 ;  Zube  v.  Weber,  67  Mich.  52 ;  Vance  v.  Bichard- 
.son,  110  Cal.  414,  42  Pac.  909;  Fahey  v.  Crotty,  63  Mich. 
-383 :  Darwin  v.  Parsons,  52  Mich.  425. 
S.  M.  Marsh,  for  the  respondent. 

SiEBECKER,  J.  Several  errors  are  assigned  upon  the  ad- 
mission of  testimony  over  plaintiff's  objection. 

(a)  Upon  cross-examination,  plaintiff  was  asked  if  defend- 
ant had  not  paid  in  full  and  settled  for  rent  for  periods  sub- 
sequent to  the  time  of  the  claim  which  he  sought  to  offset 
against  the  amount  due  for  the  cow.  The  court  directed  that 
the  inquiry  be  answered,  over  objections.  This  claim  for  rent 
was  the  subject  of  contention  between  the  parties  immediately 
before  tliey  came  to  blows,  and  plaintiff  testified  concerning 
it  on  direct  examination.  This  cross-examination  of  the 
plaintiff  was  proper  to  inform  the  jury  whether  his  claim  was 
.made  merely  to  annoy  and  provoke  defendant,  or  was  an  at- 
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tempt  to  collect  a  desnand  which  he  in  good  faith  believed  was 
due  him. 

(b)  Plaintiff  was  also  compelled  to  answer  the  inquiry, 
over  objection,  whether  he  was  prompted  to  institute  this  ac- 
tion because  the  defendant  compelled  him  to  pay  for  the  cow. 
While  plaintiff's  motive  in  bringing  the  suit  can  in  no  way  af- 
fect his  cause  of  action,  the  inquiry  must  have  been  calculated 
to  show  his  bias  and  prejudice,  and  Ihus  discredit  him  as  a 
witaess.  We  do  not  perceive  that  there  was  an  abuse  of  the 
right  of  cross-examination.  Had  he  answered  in  the  affirma- 
tive, it  would  have  been  proper  for  the  jury  to  consider  this 
fact  in  determining  the  weight  of  his  testimony  and  the  de- 
gree of  credibility  to  be  attached  to  his  evidence. 

(c)  Tlie  next  exception  argued  pertains  to  the  admission 
of  evidence  showing  that  plaintiff  had  committed  particular 
assaults  and  batteries  at  times  preceding  the  one  in  question. 
The  plaintiff  and  several  witnesses  were  examined  on  this 
subject,  and  their  testimony  showed  that  he  was  guilty  of  such 
offenses  at  different  times,  covering  a  period  of  from  four  to 
seventeen  years  prior  to  the  time  of  this  affray.  Defendant 
seeks  to  justify  the  introduction  of  this  evidence  upon  the 
ground  that  it  might  tend  to  show  that  the  injuries  com- 
plained of  had  been  received  in  such  former  assaults,  and  that 
it  would  show  that  plaintiff  was  in  the  habit  of  employing  a 
physician  only  in  those  cases  in  which  he  intended  to  claim 
and  sue  for  damages  for  personal  injuries.  There  is  nothing 
in  the  evidence  to  warrant  the  inquiry  upon  these  grounds. 
The  injuries  described  by  the  plaintiff,  and  for  which  com- 
praisation  was  asked,  were  all  of  recent  origin.  His  employ- 
ment of  physicians  on  former  occasions  can  have  no  relevancy 
as  showing  the  necessity  of  employing  one  to  attend  him  for 
the  injuries  which  he  claimed  to  have  suffered  on  this  occa- 
sion.   The  evidence  was  not  competent  for  these  purposes. 

It  is  argued,  however,  that  the  evidence  was  competent  and 
material  to  show  plaintiff's  character  as  being  of  a  quarrel- 
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some  and  pu^acious  disposition.  This  class  of  testimony 
has,  save  in  exceptional  cases  hereinafter  referred  to,  not  been 
admitted  to  show  the  character  of  a  party,  even  where  char- 
acter is  material  to  the  c^ontroversy.  Proof  of  particular  in- 
stances of  misconduct  of  a  party,  as  evidence  of  character,  is^ 
deemed  repugnant  to  the  best  administration  of  justice,  and 
is  therefore  admitted  only  upon  cross-examination  for  the- 
purpose  of  discrediting  witnesses  and  in  cases  to  recover  dam- 
ages for  an  indecent  assault  upon  a  female.  In  the  last  class^ 
of  cases,  evidence  of  particular  instances  of  unchaste  conduct 
is  admitted  to  show  character  in  this  and  som6  other  jurisdic- 
tions. In  the  case  of  Wairy  v.  Ferber,  18  Wis.  602,  525,  the- 
court  declares : 

"But  whatever  may  be  the  true  rule  in  regard  to  the  ad- 
mission of  such  testimony  in  criminal  prosecutions,  it  appears- 
to  us  in  a  civil  action  of  trespass,  when  the  plaintiff  has  al- 
leged as  a  matter  of  aggravation  that  the  defendant  had  con- 
nection with  her  against  her  will,  the  defendant  should  h& 
permitted  to  show  that  the  plaintiff  has  been  previously  crim- 
inal with  other  persons,  as  a  circumstance  tending  to  disprove 
the  probability  of  the  use  of  force."  People  v.  Shea,  125  Cal. 
151,  57  Pac.  885;  State  v.  Patterson,  88  Mo.  91. 

In  other  civil  actions  for  the  recovery  of  damages  such  evi- 
dence is  held  incompetent  in  all  jurisdictions.  The  grounds 
upon  which  such  evidence  is  excluded  are  that  it  would  tend 
to  a  confusion  of  issues,  waste  of  time,  and  "because  of  the- 
unfair  surprise  to  the  witness,  who  cannot  know  what  variety 
of  false  charges  may  be  specified,  and  cannot  be  prepared  U> 
expose  their  falsity."  This  rule  is  well  established,  and  ac- 
cepted by  the  courts.  Muetze  v.  Tueteur,  77  Wis.  236,  4ft 
X.  W.  123;  Greenleaf,  Evidence  (16th  ed.)  §  461.  It  was^ 
prejudicial  error  to  admit  this  proof  over  plaintiff's  objection. 

In  view  of  the  issues  raised  by  the  pleadings,  it  was  proper 
to  receive  evidence  of  plaintiff's  general  reputation  as  a  quar- 
relsome and  pugnacious  person.  Defendant  avers  that  he 
struck  plaintiff  in  self-defense,  and  alleges  that  he  knew 
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plaintiff  was  disposed  to  assault  others. without  provocation 
or  justification,  and  believed,  in  view  of  plaintiff's  conduct 
and  violent  disposition,  he  was  in  peril  of  being  violently  as- 
saulted when  he  struck  him.  Under  this  allegation,  proof  of 
plaintiff's  disposition  in  the  respect  mentioned  has  been 
deemed  relevant  and  material  by  this  court,  and  we  do  not 
feel  disposed  to  disturb  the  practice.  Keep  v.  Quallman,  68 
Wis.  451,  32  N.  W.  233.  See,  also,  Culley  v.  Walkeen,  80 
Mich.  443, 45  N.  W.  368. 

The  court  instructed  the  jury: 

"In  assessing  damages  you  may  take  into  consideration  the 
question  of  whether  or  not  the  plaintiff  is  of  a  quarrelsome 
disposition,  whether  or  not  he  has  heretofore  been  engaged 
in  quarrels  and  fights,  as  bearing  upon  the  question  of  how 
much,  if  any,  plaintiff  was  humiliated  and  injured  in  his 
feelings  by  Ihe  assault  alleged  in  this  action.  .  .  .  This 
you  may  do,  not  by  way  of  reducing  actual  damages,  but  in 
ascertaining  actual  damages." 

This  instruction  is  excepted  to,  and  made  the  basis  of  com- 
plaint, because  it  permits  the  jury  to  take  the  evidence  of 
plaintiff's  reputation  into  consideration  in  estimating  his 
damages.  In  so  far  as  the  instruction  submitted  the  question 
of  former  particular  instances  of  plaintiff's  misconduct  in 
violating  the  law  as  competent  evidence  in  the  case,  the  in- 
struction was  erroneous,  for  the  reasons  above  stated,  and  wa& 
well  calculated  to  prejudice  plaintiff  in  his  rights. 

It  is  the  general  rule  that  evidence  of  a  party's  character 
is  not  admissible  in  civil  actions  for  damages  unless  his  char- 
acter is  directly  in  issue — ^as  in*slander,  seduction,  and  other 
cases — "even  though  the  cause  is  one  for  which  a  criminal 
prosecution  may  be  brought,  or  where  the  offense  set  up  in 
justification  involves  a  crime."  Oeary  v.  Stevenson,  169 
Mass.  23,  47  N.  E.  508,  and  cases  cited ;  Fahey  v.  Crotty,  63 
Mich.  383,  29  N.  W.  876,  6  Am.  St.  Rep.  305 ;  Cummins  v. 
Crawford,  88  HI.  312,  30  Am.  Eep.  558;  Greenleaf,  Evi- 
VoL.  123—8 
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dence,  §  146,  subA  4.  This  general  rule  does  not  go  to  the 
extent  of  excluding  such  evidence  for  all  purposes.  As  stated 
in  Keep  v.  Quallman,  plaintiff's  general  reputation  as  a  man 
of  quarrelsome  and  violent  disposition,  if  within  the  knowl- 
edge of  a  defendant  before  an  affray,  is  competent  evidence  to 
go  to  the  jury  upon  the  issue  of  self-defense.  Culley  v.  Wal- 
keen,  80  Mich.  443,  45  N.  W.  368 ;  Galbraith  v.  Fleming,  60 
Mich.  403,  27  N.  W.  581.  The  court  ruled  in  this  case  that 
an  issue  of  self-defense  was  raised  by  the  pleadings,  and  sub- 
mitted it  to  the  jury  upon  the  evidence.  But,  since  a  new 
trial  must  be  ordered,  it  will  be  best  to  ascertain  if  this  proof 
pertaining  to  plaintiff's  general  reputation  is  material  and 
competent  to  aid  the  jury  in  ascertaining  the  compensatory 
damages.  Plaintiff  asked  for  full  compensatory  damages, 
which  includes  the  element  of  compensation  for  injury  to  his 
feelings  resulting  from  the  sense  of  humiliation  and  disgrace 
to^  which  he  had  been  subjected  by  this  affray.  In  awarding 
him  remuneration  for  the  injury,  the  jury  were  required  to 
measure  the  e^Ltent  of  hi-"  suffering  in  this  respect  by  ascer- 
taining to  what  degree  the  affair  affected  his  moral  sensibili- 
ties and  caused  him  anguish  of  mind.  In  solving  this  ques- 
tion, plaintiffs  disposition  would  have  a  bearing  as  showing 
what  suffering,  if  any,  he  had  endured,  resulting  from  his 
sense  of  humiliation  and  disgrace.  As  above  stated,  parties 
to  civil  actions  for  damages  are  not  permitted  to  go  into  the 
question  of  the  complainant's  character  for  the  purpose  of 
showing  his  damages,  except  it  be  directly  in  issue.  This  evi- 
dence, however,  is  not  excluded  because  it  is  irrelevant  to  the 
inquiry,  but  because  a  trial  of  character  for  that  purpose 
would  be  an  unfair  surprise  to  the  plaintiff,  and  would  preju- 
dice the  jury,  and  would  result  in  an  undue  waste  of  time. 
Since  proof  of  plaintiff's  exceptional  character  was  provable 
and  competent  under  the  issue  of  self-defense,  there  is  no  rea- 
son why  such  proof  may  not  be  considered  by  the  jury,  with 
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other  releyant  testimony,  in  determining  what  compensation 
he  is  entitled  to  recover  for  injury  to  his  feelings. 

Another  exception  urged  to  the  charge  is  that  the  court 
erred  in  giving  the  following  instruction  on  the  subject  of 
pimitoiy  damages : 

"If,  for  instance,  the  plaintiff  and  defendant  met,  and 
there  was  provocation  in  what  occurred  between  them  grow- 
ing out  of  a  dispute  about  a  business  matter  at  the  time,  and 
the  defendant,  moved,  by  a  sudden  impulse,  turned  and  struck 
the  plaintiff,  and  that  is  all  that  happened,  then  you  would 
not  be  justified  in  punishing  the  defendant  by  what  are  called 
exemplary  damages.  That  would  be  the  ordinary  case  of 
business  men  getting  into  a  dispute  over  a  business  matter, 
and  one  of  them  becoming  angry,  and  on  the  impulse  of  the 
moment  striking  the  other.  So,  if  you  find  that  was  the 
situation  here — that  the  defendant,  without  previous  malice, 
and  not  wantonly,  became  angry  over  a  business  transaction, 
having  provocation  as  reasonably  appeared  to  him,  and  on 
the  impulse  of  the  moment  he  struck  the  .plaintiff — then  I 
say  to  you,  gentlemen,  that  you  would  not  be  justified  in 
assessing  any  exemplary  damages." 

We  think  this  instruction  was  clearly  erroneous.  The 
facts  and  circumstances  covered  by  the  instruction,  under 
which  the  jury  were  directed  to  allow  no  punitory  damages, 
were  such  from  which  the  jury  might  reasonably  have  drawn 
the  inference  that  the  defendant  acted  maliciously  and  wan- 
tonly in  assaulting  the  plaintiff.  The  jury  were,  in  effect, 
directed  that,  since  this  altercation  arose  out  of  a  business 
transaction,  which  led  defendant  to  beat  plaintiff,  it  refuted 
all  inferences  of  malicious  or  wanton  conduct.  The  instruc- 
tion seems  to  have  been  framed  in  the  idea  that  under  no  rea- 
sonable inference  from  the  evidence  could  it  be  said  that  de- 
fendant acted  maliciously  and  wantonly  in  striking  the 
plaintiff,  unless  it  appeared  that  he  harbored  malice  against 
him  before  the  altercftion  resulting  in  the  affray.  It  was  not 
necessary  that  defendant  be  imbued  with  malice  for  any 
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length  of  time  before  the  assault  to  subject  him  to  pimish- 
ment  by  way  of  enhancing  the  damages.  If  malice  prompted 
the  assault,  though  it  existed  but  for  a  moment  before  the 
blow  was  struck,  then  exemplary  damages  may  be  awarded. 
The  instruction  failed  to  give  the  jury  the  correct  rule  on  the 
subject,  and  may  have  been  prejudicial  to  plaintiff's  rights. 
The  fact  that  no  punitory  damages  were  awarded  may  have 
resulted  from  the  erroneous  instruction. 

It  is  insisted  that  the  court  should  have  granted  a  new  trial 
upon  the  ground  that  the  compensatory  damages  awarded  are 
wholly  inadequate  for  the  injuries  proven  to  have  been  sus- 
tained. The  evidence  as  to  the  injuries  conflicts  in  many  ma- 
terial and  important  respects.  The  case  is  of  such  a  nature,, 
and  the  facts  and  circumstances  are  such,  that  varying  con- 
clusions may  reasonably  be  reached,  depending  largely  upon 
what  the  jury  found  actually  took  place  at  the  time  of  the 
affray,  and  in  what  respect  and  to  what  extent  plaintiff  suf- 
fered. AVe  cannot  say  that  the  jury  acted  perversely  in  fixing 
the  amount  of  the  compensation. 

Other  questions  discussed  by  counsel  are  not  likely  to  arise 
upon  another  trial,  and  therefore. need  not  be  considered. 

By  the  Court — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial. 


Smeestees,  Appellant,  vs.  Schkoeder,  Respondent. 

Octol)er  18 — November  15,  1904. 

Sales:  Breach  of  toarranty:  Rescission:  Actions:  Election  of  reme- 
dies. 

Plaintiff  brought  his  action  to  recover  damages  for  difference 
in  value  of  a  warranted  horse  received  in  trade  for  a  horse 
of  plaintiff's.  It  appeared,  among  oth^r  things,  that,  before 
commencing  the  present  action,  plaintiff  attempted  to  institute 
replevin  proceedings,  and  thereafter,  with  full  knowledge  of 
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every  fact,  including  tlie  sale  by  defendant  of  the  horse  re- 
ceived from  plaintiff,  insisted  that  his  horse  be  returned  to 
him,  tendered  back,  in  the  most  conclusive  manner,  the  horse 
received  from  defendant,  refused  to  exercise  any  further  acts 
of  ownership  over  it,  and  left  the  same  subject  to.  defendant's 
control.  Held,  that  plaintiff  was  shown  to  have  exercised  an 
election  in  favor  of  a  rescission  of  the  sale,  and  therefore  could 
not  maintain  the  present  action. 

AppEAii  from  a  judgment  of  the  circuit  court  for  Brown 
t;ounty:  S.  D.  Hastings,  Circuit  Judge.    Affirmed, 

Action  to  recover  damages  for  difference  in  value  of  a  war- 
ranted horse  received  in  trade  for  a  horse  of  the  plaintiff's ; 
the  plaintiff  claiming,  also,  $25  special  damages  for  expenses 
in  transporting  and  caring  for  such  horse.  The  jury,  by 
special  verdict,  found  a  warranty  and  a  breach  thereof,  and 
$65  as  the  difference  in  value  between  the  horse  in  fact  and 
as  warranted.  It  appeared  without  dispute  that  upon  dis- 
covering the  breach  of  warranty  the  plaintiff,  on  July  'J, 
1902,  went  to  defendant  and  demanded  rescission  and  re- 
turn of  the  horse  given  by  plaintiff,  saying  that  defendant's 
horse  would  arrive  for  surrender  the  following  day;  that 
demand  was  refused.  Thereupon,  on  same  day,  plaintiff 
made  affidavit  before  a  justice  of  the  peace,  and  obtained  a 
warrant  of  replevin  for  the  horse  given  by  him,  which  war- 
rant he  delivered  to  the  sheriff,  who,  however,  was  unable  to 
find  and  take  the  property,  and  therefore  made  no  service  of 
the  warrant,  which  never  was  returned  j  the  proceedings 
being  dismissed  on  the  justice's  docket  two  or  three  days 
later,  and  all  before  the  commencement  of  this  action.  On 
July  10th  plaintiff  again  demanded  return  of  his  horse; 
notified  defendant  that  the  other  was  in  town  and  ready  for 
delivery,  and  would  be  left  at  a  certain  livery  stable  subject 
to  his  order.  The  defendant  again  refused  rescission,  and  in- 
formed plaintiff  that  the  horse  he  had  traded  had  been  sold  to 
a  third  person.  \Miereupon  plaintiff  left  the  horse  he  had  re- 
ceived at  a  livery  stable,  with  orders  to  deliver  to  defendant, 
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and  has  had  no  contact  with  it  since.  The  court  ruled  that 
these  steps  taken  by  the  plaintiff  constituted  an  election  of 
remedies  with  which  the  present  action  was  inconsistent,  and 
therefore  ordered  judgment  dismissing  the  complaint,  after 
having  first  overruled  a  motion  for  a  new  trial,  from  which 
judgment  plaintiff  appeals. 

For  the  appellant  there  were  briefs  by  Sheridan  <£  Evans, 
and  oral  argument  by  P,  Sheridan. 

For  the  respondent  the  cause  was  submitted  on  the  brief  of 
McGillan  &  Fontaine. 


DoDOE,  J.  The  plaintiff,  having  been  induced  to  trade 
horses  by  misrepresentation  or  false  warranty  as  to  the  qual- 
ity of  the  horse  he  was  receiving,  under  familiar  rules,  had 
right  of  election  either  to  stand  upon  the  contract  which 
the  defendant  had  induced,  and  to  recover  the  damages  re- 
sulting to  him  by  reason  of  the  defective  quality  of  the  horse 
which  he  had  received,  or  to  rescind  the  contract,  and,  upon 
returning  what  he  had  received,  to  recover  back  that  with 
which  he  had  parted,  or  its  value  if  not  recoverable  in  specie. 
Fairfield  v.  Madison  Mfg.  Co.  38  Wis.  346 ;  Park  v.  Richard- 
son &  B.  Go.  81  Wis.  399,  51  K  W.  672.  It  is,  of  course, 
apparent,  as  stated  in  the  cases  above  cited,  that  the  remedies 
above  described  are  wholly  inconsistent.  Either  there  is  a 
contract,  for  breach  of  which  plaintiff  is  entitled  to  recover 
damages,  or  the  contract  is  set  aside  and  goes  out  of  existence, 
whereby  he  becomes  entitled  to  a  return  of  that  with  which  he 
parted  on  the  faith  of  the  contract.  The  existence  of  one 
situation  negatives  the  other. 

The  exercise  of  such  election  is,  of  course,  mental — prov- 
able only  by  some  overt  act ;  hence  the  law  has  become  estab- 
lished that,  when  a  party  vested  with  such  election  does  some 
decisive  act  eVincing  his  choice,  he  has  then  adopted  that  po- 
sition finally,  and  cannot  recede  from  it,  with  some  exceptions 
in  the  presence  of  mistake  or  ignorance  of  material  facts. 
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Booihhy  v.  Scales,  27  Wis.  636;  Boynton  F.  Co.  v.  Sorensen, 
80  Wis.  594,  60  K  W.  773 ;  Groolc  v.  First  Nat.  Bank;  83 
Wis.  31,  52  N.  W.  1131 ;  Hildebrand  v.  Tarbelh  97  AVis.  446, 
456,  73  N".  W.  53;  Carroll  v.  Fethers,  102  Wis.  437,  78 
2T.  W.  604;  Terry  v.  Mun<)er,  121  K  Y.  161,  24  N.  E.  272 ; 
Bohh  V.  Vos,  155  U.  S.  13,  16  Sup.  Ct.  4.  It  has  often  been 
held  that,  whatever  other  facts  may  be  decisive,  the  actual 
commencement  of  a  suit  predicated  on  either  theory  is  ple- 
nary and  complete  proof  of  the  exercise  of  plaintiff's  election. 
Carroll  v.  Fethers,  supra;  Clausen  v.  Read,  110  Wis.  405, 
86  N".  W.  1028.  The  rule  is  invoked  here,  and  claimed  to 
have  been  satisfied  by  the  mere  taking  out  of  the  warrant  of 
replevin ;  and  much  of  the  argument  on  both  sides  is  addressed 
to  the  sufficiency  of  this  act  alone,  and  also  to  the  question 
whether  it  is  shown  to  have  been  done  so  in  ignorance  or  mis- 
take of  material  facts  that  it  ought  not  to  conclude  plaintiff. 
We  shall  not  deem  it  necessary  to  decide  either  of  these  prop- 
ositions, for  the  election  may  as  well  be  evinced  and  declared 
by  other  acts  decisive  and  unambiguous  in  their  character. 
Here,  apart  from  the  mere  suing  out  of  the  warrant  of  re- 
plevin, it  is  established  that  the  plaintiff,  at  a  time  when  he 
had  full  knowledge  of  every  fact,  including  the  sale  by  de- 
fendant of  the  horse  received  from  plaintiff,  reiterated  his 
demand  for  action  consistent  only  with  rescission  of  the  con- 
tract; insisting  that  his  horse  be  returned  to  him,  and  tender- 
ing back,  in  the  most  conclusive  manner,  the  horse  he  had  re- 
ceived from  the  defendant,  refusing  to  exercise  any  further 
acts  of  ownership  over  it,  and  leaving  the  same  subject  to  the 
control  of  the  defendant.  This,  as  supplementary  to  the  act 
of  at  least  attempting  to  institute  replevin  proceedings,  leaves 
no  possible  doubt  that  plaintiff  had  elected  that  the  contract 
should  be  set  aside,  and  that  the  rights  of  the  parties  should 
be  such  as  resulted  from  that  situation.  His  action  now  in 
seeking  the  damages  claimed  in  this  suit  is  consistent  only 
with  the  continued  existence  of  that  contract.    The  court  was 
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clearly  right  in  holding  that  the  plaintiff  was  shown  to  have 
exercised  an  election  in  favor  of  the  former  situation,  and 
must  seek  his  remedies  accordingly,  and  cannot  maintain  this 
action. 

By  the  Court. — Judgment  affirmed* 


CuBRiB  and  another.  Respondents,  vs.  Miohib,  Executrix, 

Appellant 

October  18 — November  15,  1904. 

Estates  of  decedents:  Claims:  Trial  ty  court:  Findings:  Evidence: 
Fraud:  Duress:  Compounding  felony:  Appeal  and  error:  Wit- 
nesses: Transactions  with  person  since  deceased:  Husband  and 
vnfe:  Material  error. 

1.  In  an  action  on  a  claim  filed  against  a  decedent's  estate  the 

evidence,  stated  in  the  opinion,  is  held  to  fail  to  establish  fraud 
or  duress,  or  that  consideration  for  the  claim  was  the  com- 
pounding of  a  felony. 

2.  In  an  action  tried  by  the  court,  the  improper  admission  of  evi- 

dence is  not  available  as  error  on  appeal. 

3.  In  such  case,  It  is  sufllcient  that  evidence  properly  admitted 

supports  the  findings. 

4.  Where  a  party  is  called  under  sec.  4068,  Stats.  1898,  ais  an  ad- 

verse witness  and  examined  as  to  transactions  and  communica- 
tions had  with  a  person  since  deceased,  in  respect  to  such 
matters,  the  examination  oi)ens  the  door  to  the  admission  of 
the  testimony  of  the  adverse  party. 

5.  VThere  a  married  woman  is  a  party  in  the  capacity  of  an  ex-- 

ecutrix,  it  Is  not  error  to  exclude  the  testimony  of  her  hus- 
band, who  was  offered  as  a  witness  generally  in  the  case  and 
not  as  her  agent. 

6.  In  an  action  tried  by  the  court,  it  is  not  material  error  to  refuse 

to  strike  out  testimony  that  is  without  probative  f«rce,  or  to 
sustain  objection  to  a  question  calling  for  nothing  material  to 
the  issues  in  the  case. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
Tcee  county:  Laweence  W.  Halsey,  Circuit  Judge.  Af- 
firmed. 

It  appears  from  the  record  that  William  S.  Fraser  died 
testate  July  22,  1899 ;  that  his  will  was  admitted  to  probate, 
and  his  daughter,  Isabelle  Michie,  was  duly  appointed  as 
-executrix  of  the  will;  that  October  31,  1899,  the  firm  of 
Currie  Bros,  presented  a  claim  against  the  estate  for  $1,000, 
with  interest  at  seven  per  cent,  from  May  1,  1894 — the  same 
being  the  balance  due  on  a  note  of  $1,774.75  executed  by  the 
deceased  August  28,  1893,  and  upon  which  had  been  paid 
by  the  deceased  $858.61,  leaving  the  balance  mentioned. 
The  executrix  objected  to  such  claim  on  the  ground  that  it 
Avas  given  without  jconsideration,  and  that  said  deceased  was 
induced  to  sign  said  note  by  fraud  and  duress,  and  threats  of 
•Currie  Bros,  that  unless  he  gave  the  same  they  would  prose- 
<jute  his  son,  James  A.,  for  embezzling  upwards  of  $4,000 
Avhile  he  was  in  their  employ.  The  executrix  also  answered 
by  way  of  counterclaim  to  the  effect  that  at  the  time  of  giv- 
ing said  note  the  said  deceased  was- induced  by  fraud,  duress, 
and  such  threats  of  prosecution  to  surrender  to  Currie  Bros, 
a  duebill  executed  by  them  August  31,  1887,  and  for  which 
she  claimed  $2,225.25,  and  also  the  $858.61,  so  paid  on  the 
liote  of  $1,774.75.  Currie  Bros.,  by  way  of  reply,  put  in 
issue  the  allegations  of  the  counterclaim.  The  county  court 
allowed  such  claim  of  Currie  Bros.,  and  on  appeal  to  the  cir- 
cuit court  the  cause  was  tried  therein  de  novo,  and  at  the 
close  of  the  trial  the  court  found,  in  addition  to  the  facts 
-stated,  as  matters  of  fact,  in  effect:  (1)  That  prior  to  Feb- 
ruary 3,  1893,  James  A.  Fraser  became  indebted  to  Currie 
Bros,  in  a  sum  exceeding  $4,000  of  their  moneys  taken  by 
bim  while  in  their  employ  without  their  knowledge  or  con- 
sent. That  upon  the  discovery  of  such  embezzlement  by  Cur- 
rie Bros,  on  the  day  and  year  last  named,  and  confronting 
James  A.  Fraser  with  the  fact,  he  admitted  the  same,  and 


122  SUPKEME  COURT  OF  WISCONSIN.       [Nov. 

Currie  v.  Michie,  123  Wis.  120. 

proposed  to  pay  what  he  could  realize  upon  the  sale  of  ceiv 
tain  lots,  and  secure  the  balance,  and  for  the  purpose  of  secur- 
ing the  same  he  obtained  from  his  father  and  delivered  to 
Currie  Bros.  Exhibit  2,  which  reads : 

"Milwaukee,  February  10th,  1893. 
"I  hereby  stand  security  to  the  amount  of  $4,000.00  for 
James  A.  Fraser  to  the  firm  of  Currie  Brothers  pending  ex- 
amination of  their  books,  the  said  examination  to  be  com- 
pleted as  soon  as  possible. 

"[Signed]  William  S.  Fraser." 

There  is  written  across  the  face  of  this  instrument:  ^TRe- 
tumed  and  canceled  August  28th,  1893,  as  per  agreement 
of  that  date."  And  that,  in  procuring  the  same,  Currie  Bros, 
had  no  communication  with  the  deceased  relating  to  such 
claim  against  James  A.  Fraser,  and  made  no  threat  of  prose- 
cution to  him  or  to  James  A.,  and  James  A.  in  no  manner 
led  his  father  to  believe  that  he  was  liable  to  be  prosecuted 
for  such  embezzlement,  and  that  the  deceased  executed  Ex- 
hibit 2  freely  and  voluntarily  as  such  security.  (2)  At  the 
time  of  giving  Exhibit  2,  Currie  Bros,  were  indebted  to  the 
deceased  on  the  duebill  mentioned,  signed  by-  them  August 
31,  1887,  for  $2,150  with  interest  at  seven  per  cent,  no  part 
of  which  had  been  paid,  except  a  portion  of  the  interest. 
(3)  August  28,  1893,  there  was  due  to  the  deceased  from 
Currie  Bros,  on  that  duebill,  for  principal  and  interest,. 
$2,225.25,  and  that  upon  the  last-named  day  and  year  Currie 
Bros,  and  the  deceased  met,  and  settled  and  agreed  upon 
$4,000  as  the  amount  which,  pursuant  to  Exhibit  2,  the  de- 
ceased should  pay  to  Currie  Bros.  That,  as  a  part  of  such 
payment,  the  deceased  was  to  surrender  to  Currie  Bros,  the 
duebill,  and  that  the  amount  then  due  thereon  of  $2,225.25- 
should  be  deducted  from  the  $4,000,  leaving  a  balance  for 
which  the  deceased  then  and  there  gave  his  note  of  $1,774.75 
to  Currie  Bros.,  payable  May  1,  1894,  and  that  such  settle- 
ment was  the  free  and  voluntary  act  of  the  deceased  without 
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any  fraud,  duress,  or  compulsion.  (4)  May  9,  1894,  the  de- 
ceased freely  and  voluntarily,  and  without  fraud,  compulsion,- 
or  duress,  and  without  any  threat  or  promise,  paid  to  Currie 
Bros,  upon  said  note  $858.61,  leaving  the  balance  of  $1,000- 
so  filed  as  a  claim  against  the  estate  of  the  deceased.  (5)  No 
other  payment  has  ever  been  made  upon  said  note,  and  there- 
is  due  thereon  $1,000,  with  interest  at  seven  per  cent  from 
May  1,  1894.  (6  and  7)  The  allegations  in  the  answ^er  to- 
the  effect  that  the  note  was  given  by  the  deceased  without  con- 
sideration and  by  fraud  and  duress  are  not  proven,  and  are- 
not  true.  (8)  The  allegations  of  the  counterclaim  are  not 
proven,  and  are  not  true. 

As  conclusions  of  -law  the  court  found,  in  effect,  that  Cur- 
rie Bros,  are  entitled  to  judgment  against  the  estate  of  the 
deceased  for  $1,000,  with  interest  thereon  at  seven  per  cent, 
from  May  1,  1894,  and  their  costs  and  disbursements  in  this- 
action,  and  also'  judgment  dismissing  the  counterclaim  al- 
leged in  the  answer,  and  ordered  judgment  accordingly- 
From  the  judgment  so  entered,  the  executrix  brings  this  ap- 
peal. 

John  S.  Maxwell  and  Joseph  B,  Doe,  for  the  appellant. 

For  the  respondents  there  was  a  brief  by  Turner j  Pease  & 
Turner,  and  oral  argument  by  17.  J.  Turner. 

Cassoday,  C.  J.  It  is  undisputed  that  James  A.  Fraser- 
was  in  the  employ  of  Currie  Bros.  February  3,  1893,  and  had' 
been  for  some  years.  On  or  about  that  date  Currie  Bros,  dis- 
covered that  James  A.  had  for  some  time  been  appropriating 
their  money  to  his  use,  without  their  knowledge  or  consent,. 
to  the  extent  of  $4,000  and  upwards.  Wlien  confronted  with- 
the  fact  of  such  discovery,  James  A.  admitted  that  he  had  so- 
converted  the  moneys  of  the  firm  to  his  own  use  to  the  extent 
mentioned.  James  A.  was  at  the  time  about  thirty-three 
years  of  age,  and  his  father  w^as  about  seventy-seven  years  of 
age.     He  was  told  by  Currie  Bros,  that  they  wanted  their 
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imoney  back  or  security,  and  they  finally  agreed  that,  if  James 
_A.  would  give  them  security  for  $4,000,  it  would  be  satisfac- 
tory. James  A.  thereupon  went  to  his  father  and  told  him 
the  circumstances,  whereupon  his  father  told  James  A.  to 
write  out  a  paper,  and  he  would  sign  it;  and  he  then  wrote 
Exhibit  2,  dated  February  10,  1893,  set  forth  in  the  state- 
ment of  facts,  and  called  the  "guaranty,"  and  his  father  then 
.signed  it,  and  James  A.  delivered  it  to  Currie  Bros,  the 
next  day,  or  within  a  day  or  two,  as  stated  in  the  findings. 
There  is  no  claim  nor  pretense  that  the  deceased  did  not  sign 
that  guaranty  freely  and  voluntarily,  and  without  any  fraud, 
-duress,  or  threat  of  prosecuting  James  A.  by  Currie  Bros. 
The  same  is  true  as  to  the  $4,000  note  which  the  evidence  on 
ihe  part  of  the  plaintiffs  tends  to  prove  was  about  the  same 
time  drawn  up  by  James  A.  at  the  house  of  his  father,  and 
then  signed  or  indorsed  by  himself  and  his  father,  and  then 
hj  him  delivered  to  Currie  Bros.,  and  by  them  subsequently 
lost.  The  defendant  denied  the  existence  of  any  such  note, 
and  the  findings  fail  to  determine  the  question,  but  its  de- 
termination does  not  seem  to  be  very  material. 

The  important  question  upon  which  the  case  must  turn  is 
whether  the  settlement  of  August  28,  1893,  was  valid  and 
binding  upon  the  deceased.  There  is  certainly  strong  evi- 
dence tending  to  prove  that  the  deceased  was  induced  to  make 
thaf  settlement  to  prevent  Currie  Bros,  from  instituting  crim- 
inal proceedings  against  James  A.  on  accoimt  of  such  em- 
bezzlement Such  evidence  is  to  the  effect  that  about  a  month 
prior  to  the  settlement  James  Currie  called  at  the  house  of 
the  deceased,  and  went  upstairs  and  into  his  bedroom,  and  re- 
mained there  with  the  deceased  about  an  hour,  wdth  the  door 
closed,  and  during  the  time  talked  in  a  loud  and  excited  man- 
ner about  James  A.  and  security,  which  was  heard  by  those 
outside,  and  that  when  James  Currie  left  the  bedroom  he 
•came  down  stairs  alone,  and  passed  out  without  speaking  to 
:any  one.  After  the  discovery  of  the  embezzlement,  Mr.  Moses 
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H.  Brand,  an  attorney  at  law,  was  employed  by  the  deceased 
to  investigate  the  matter ;  and  he  testified  to  the  effect  that  a- 
short  time  before  the  settlement  he  was  told  by  Currie  Bros.. 
that,  if  they  could  not  get  their  money  back,  they  would  in- 
sist upon  having  criminal  action  against  James  A. ;  that  the- 
parties  met  at  his  office  pursuant  to  agreement  to  make  such 
settlement  August  28,  1893 ;  that  at  that  time  James  Currie 
and  the  deceased,  after  some  talk,  arranged  that  the  deceased' 
should  surrender  to  Currie  Bros,  the  duebill  he  hold  against 
them,  of  $2,150,  which,  with  the  interest,  then  amounted  to 
$2,225.25,  and  give  to  Currie  Bros,  his  note  for  the  balance- 
of  the  $4,000,  which  amounted  to  $1,774.75 ;  that  he  then 
drew  the  note  which  was  signed  by  the  deceased,  and  at  the 
request  of  the  deceased  he  drew  the  contract  or  receipt,  to  the-, 
effect  stated,  and  also  stated : 

"In  consideration  of  the  above  payment  it  is  understood 
and  agreed  that  criminal  proceedings  will  not  be  instituted 
by  us  against  said  James  Fraser  for  the  above  or  any  other 
amounts  of  money  taken  by  him  or  for  any  other  sum  of* 
money  which  may  have  been  taken  by  him." 

That  he  then  added  at  the  suggestion  of  Mr.  Currie  a  pro- 
viso to  the  effect  that,  if  they  should  thereafter  discover  that 
James  A.  had  wrongfully  taken  from  them  any  sum  in  excess 
of  the  $4,000,  then  he  was  to  give  them  his  note  therefor,. 
and,  if  he  should  refuse,  then  nothing  therein  should  prevent 
them  from  taking  criminal  action  against  him ;  and  that  the* 
language  of  the  paper  was  his  own.  Such  agreement  bears 
date  August  28,  1893,  and  is  signed,  "Currie  Brothers  per 
James."  After  a  good  deal  of  hesitancy,  Mr.  Currie  virtually 
admits  that  his  signature  to  the  paper  is  genuine,  but  claims 
that  he  signed  it  without  knowing  its  contents,  and  denies 
that  there  was  any  understanding  that  they  were  to  refrain 
from  prosecuting  James  A.  The  court  refused  to  find 
whether  such  written  agreement  was  in  fact  made.  It  is  diffi- 
cult to  believe  that  Mr.  Currie  did  not  know  the  contents  o£ 
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the  paper  when  he  signed  it,  and  yet  there  is  no  evidence  that 
lie  read  it  or  that  it  was  read  to  him  before  he  signed  it,  nor 
that  the  agreement  not  to  prosecute,  contained  in  the  writing, 
was  made  in  pursuance  of  any  parol  agreement  or  understand- 
ing between  the  deceased  and  Mr.  Currie.  Mr.  Brand  tes- 
tified that  it  was  impossible  for  him  to  give  the  details  of  the 
-conversation  between  Mr.  Currie,  Mr.  Fraser,  and  himself 
on  that  occasion.  Of  course,  it  was  possible  for  Mr,  Currie 
i:o  believe  that  the  paper  he  signed  was  a  mere  memorandum 
of  the  surrender  of  the  one  note  and  the  giving  of  the  other. 
Mr.  Brand  was  a  lawyer,  and  necessarily  knew  that  no  valid 
<;ontract  or  agreement  to  compound  a  felony  could  be  made. 
The  deceased  executed  his  will  July  31,  1894,  about  eleven 
months  after  the  settlement  in  question,  and  nearly  three 
months  after  he  had  paid  $857.86  on  the  note  of  $1,774.75. 
Mr.  Brand  was  a  subscribing  witness  to  the  wiU,  and  pre- 
sumably wrote  it,  since"  he  was  the  attorney  and  counsel  for 
•the  deceased.    And  yet  that  will  contained  this  clause : 

"Having  advanced  to  or  paid  for  my  son  James  Eraser 
large  sums  of  money  I  purposely  and  intentionally  omit  mak- 
ing any  devise  or  bequest  to  him  and  do  intend  and  desire  that 
he  shall  not  receive  any  part  or  portion  of  my  estate." 

This  manifestly  refers  to  the  $2,225.25  and  the  $857.86 
-so  paid  by-  the  deceased  for  the  benefit  of  his  son  James  A. 
Mr,  James  Currie  is  corroborated  in  some  particulars  by 
-other  witnesses — especially  by  James  A.  Fraser.    The  trans- 
action took  place  nearly  ten  years  before  the  trial.     The 
•county  court  and  the  circuit  court  saw  and  heard  all  the  wit- 
nesses, and  hence  those  courts  were  each  in  a  much  better 
position  to  judge  of  the  credibility  of  the  witnesses  than  this 
court.     The  claim  of  Currie  Bros,  against  the  estate  of  the 
deceased  was  allowed  in  both  courts.    In  view  of  all  the  cir- 
cumstances, we  cannot  say  that  the  findings  of  the  trial  court 
^re  against  the  clear  preponderance  of  the  evidence.  In  reach- 
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ing  this  conclusion,  we  have  confined  ourselves  to  the  com- 
petent evidence  in  the  record. 

Several  errors  are  assigned  for  the  improper  admission  of 
evidence,  and  for  the  refusal  to  strike  out  testimony.  The 
rule  is  well  established  that  in  a  case  tried  by  the  court,  as 
here,  the  improper  admission  of  evidence  is  not  available  as 
error  upon  appeal.  Wolf  v.  Theresa  Village  M.  F.  Ins.  Co. 
115  Wis.  402,  405,  OIN.  W.  1014,  and  cases  there  cited.  If 
the  evidence  properly  admitted  supports  the  findings,  it  is 
sufficient.    Id. 

Error  is  assigned  because  the  court  permitted  James  Cur- 
rie to  testify  to  transactions  and  conversations  with  the  de- 
ceased when  no  one  else  was  present,  and  for  refusing  to  strike 
out  such  testimony.  But  it  appears  from  the  record  that  the 
defendant  first  called  and  examined  him,  under  sec.  4068, 
Stats.  1898,  as  an  adverse  witness,  and  on  such  examination 
he  had  testified  to  the  effect  that  he  saw  the  deceased  in  re- 
gard to  the  embezzlement  a  few  days  prior  to  August  28, 
1893,  at  his  own  house,  and  also  at  the  house  of  the  deceased, 
when  they  arranged  to  meet  at  Brand's  office,  and  that  they 
met  pursuant  to  that  agreement,  and  that  the  purpose  of  the 
meeting  was  to  adjust  this  embezzlement  matter — to  make  a 
settlement  which  was  afterwards  made — and  he  was  further 
asked  and  answered  the  question  whether  he  ever  promised 
the  deceased  that  he  would  not  prosecute  his  son.  By  such 
examination  the  defense  opened  the  door,  under  sec.  4069, 
Id.,  for  the  admission  of  the  testimony  to  which  objection  is 
now  made. 

There  was  no  error  in  excluding  the  testimony  of  the  de- 
fendant's husband,  who  was  offered  as  a  witness  generally  in 
the  case,  and  not  as  the  agent  of  his  wife. 

The  witness  Campbell,  after  testifying  at  length  as  to  his 
acquaintance  and  conversations  with  the  deceased,  and  as  to 
the  trouble  of  the  deceased  with  Currie  Bros.,  and  as  to  his 
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disposition,  habits,  and  conduct,  stated  that  on  one  occasion,, 
after  Currie  had  passed  by  on  the  street,  the  deceased  said  he 
did  not  speak  to  them  at  all,  and  thereupon  the  witness  asked 
him  as  to  what  was  the  matter.  Error  is  assigned  because  the 
court  sustained  an  objection  to  the  question,  and  refused  to- 
strike  out  such  declarations  of  the  deceased.  We  perceive  no 
reversible  error  in  such  rulings.  The  testimony  sought  to  be 
stricken  out  is  all  before  the  court,  and  is  without  probative 
.force.  The  unanswered  question  called  for  nothing  material 
to  the  issues  in  this  case. 

By  the  Court. — The  judgment  of  the  circuit  court  is  af- 
firmed. 


Hickox  and  another,  Respondents,  vs.  Seegneb,  Appellant* 

October  18— November  15,  1904, 

Landlord  and  tenant:  Lease":  Construction:  Sale  of  premises:  Ter- 
mination: Removal  of  tenant, 

A  lease  for  a  term  of  five  years  provided  that  it  should  "expire- 
after  three  years  (from  its  date)  if  the  leased  property  is  sold."^ 
More  than  three  years  after  the  date  of  the  lease  the  property 
was  sold.  Held,  that  the  lease  at  once  expired  on  the  sale,  and 
the  grantee  under  such  sale  could  maintain  proceedings  to  re- 
move the  tenant. 

AppEAii  from  a  judgment  of  the  superior  court  of  Mil- 
waukee  county :  J.  C.  Ludwig,  Judge.    Affirmed, 

This  is  a  proceeding  to  remove  a  tenant,  under  ch.  145,. 
Stats.  1898.  The  case  was  tried  before  a  jury,  and  the  evi- 
dence  showed  without  dispute  that  September  16,  1899,  one 
Anna  Kleinhans,  then  being  owner  of  a  store  building  in  the 
city  of  Milwaukee,  leased  the  same  by  written  lease  to  the 
defendant  for  a  term  of  five  years  from  October  15, 1899,  the 
lease  containing  this  provision : 

"This  lease  will  expire  after  three  years  from  October  15,. 
1899,  if  the  leased  property  is  sold." 
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It  further  appears  that  the  defendant  went  into  possession 
of  the  premises,  and  is  still  in  the  possession  of  the  same,  and 
that  on  January  26, 1893,  Anna  Eleinhans  sold  and  conveyed 
the  same  and  assigned  the  lease  aforesaid  to  one  Odenbrett, 
who  transferred  both  the  premises  and  the  lease  to  the  Far- 
well  Investment  Company  on  the  same  day,  which  company 
transferred  both  the  property  and  the  lease  to  the  plaintiffs 
on  the  28th  of  February  following;  that  due  notice  terminat- 
ing said  lease  was  given  prior  to  the  commencement  of  this 
action.  Defendant  refuses  to  vacate  the  premises,  claiming 
that  the  lease  had  not  been  terminated  at  the  time  of  the  com- 
mencement of  this  action.  The  following  special  verdict  was 
rendered : 

"(1)  By  the  use  of  the  following  words,  to  wit,  'This  lease 
will  expire  after  three  years  from  October  15,  1899,  if  the 
leased  property  is  sold,^  did  the  parties  to  the  lease  mean  and 
intend  that  the  lease  should  expire  three  years  from  Octo- 
ber 15,  1899,  if  in  the  meantime  the  property  should  be  sold, 
and  if  not  sold  during  said  time  the  lease  should  not  expire 
before  the  end  of  five  years?  A.  Yes.  (2)  If  you  answer 
the  first  question  ^o,'  then  by  the  use  of  the  following  words^ 
to  wit,  'This  lease  will  expire  after  three  years  from  Octo- 
ber 15,  1899,  if  the  leased  property  is  sold,'  did  the  parties 
to  the  lease  mean  and  intend  that,  if  the  premises  should  be 
sold  at  any  time  after  three  years  from  October  15,  1899,  the 
lease  shoidd  thereupon  expire,  but  if  sold  before  October  15, 
1902,  it  should  not  expire  before  said  last-mentioned  date  ? 
A.  No." 

After  the  rendition  of  the  verdict  the  plaintiffs  moved  for 
judgment,  and,  if  that  motion  were  denied,  they  further 
moved  that  the  verdict  be  set  aside,  and  for  a  new  trial.  The 
court  concluded  that  upon  the  undisputed  facts  the  plaintiffs. 
were  entitled  to  recover  possession,  and  rendered  judgment 
for  the  plaintiffs,  from  which  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Naih.  Pereles  £ 
Sons,  and  oral  argument  by  Charles  E.  Canright. 

C.  T.  HicJcox,  of  counsel,  for  the  respondents. 
Vol.  123—9 
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WiNSLOw,  J.  The  sole  question  in  this  case  is  as  to  the 
proper  construction  of  the  clause  in  the  lease  which  runs 
thus: 

"This  lease  will  expire  after  three  years  from  October  15, 
1899,  if  the  leased  property  is  sold.*' 

The  plaintiffs  argue  that  this  clause  means  that,  if  the  prop- 
erty is  sold  after  three  years  from  October  15,  1899,  a^^in 
fact  it  was,  the  lease  will  at  once  expire.  The  defendant,  on 
the  other  hand,  claims  that  the  clause  means  that,  if  the  prop- 
erty is  sold  within  the  three-year  period,  then  the  lease  will 
expire  at  the  end  of  the  period.  We  have  no  doubt  of  the 
correctness  of  the  plaintiffs'  construction.  By  that  construc- 
tion every  word  of  the  sentence  is  given  its  natural  and  usual 
meaning,  and  no  words  are  added.  The  defendant's  construc- 
tion requires  either  the  insertion  of  other  words,  or  a  change 
in  the  order  of  the  words  used,  or  both.  In  this  situation, 
upon  very  familiar  principles,  the  plaintiffs'  construction 
must  be  adopted. 

By  the  Court, — Judgment  affirmed. 


Johnston,  Respondent,  vs.  Chaeles  Abbesch  Company, 

Appellant. 

Octol>er  19 — November  15,  190^, 

Insurance:  Bailments:  Adoption  of  insurance  contract  by  bailor: 
Bailee's  failure  to  collect  insurance  on  bailor's  property:  Parol 
evidence:  Trial:  Pleading:  Cause  of  action,  contract  or  tortf 
Cross-examination, 

1.  Defendant,  engaged  in  the  business  of  manufacturing,  buying, 
selling  and  repairing  vehicles,  received  plaintiff's  vehicle  for 
repair,  and  thereafter  to  hold  for  the  purpose  of  selling  it  for 
Tier.  While  so  held  a  fire  occurred  injuring  defendant's  build- 
ings, and  damaging,  among  other  property,  plaintiff's  vehicle. 
Defendant  had  insurance  on  its  stock,  consisting  of  vehicles 
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manufactured  and  in  process  of  manufacture,  and  all  mate- 
rials and  supplies  used  in  or  appertaining  to  its  business, 
either  its  own  or  held  by  it  in  trust  or  on  commission,  or  in 
storage  or  for  repair,  or  sold  but  not  removed."  On  the  day 
following  the  fire,  plaintiff  notified  defendant  that  she  would 
look  to.  it  for  indemnity  for  her  loss  under  the  insurance  so 
effected  in  its  name,  and  also  so  informed  the  representatives  of 
the  insurance  companies.  Defendant  denied  all  rights  of  the 
plaintiff  to  indemnity,  and  refused  to  include  in  its  proofs  of 
loss  any  damage  to  plaintiff's  vehicle  above  the  amount  due 
for  repairs,  settled  with  the  insurance  companies  on  such  basis, 
and  released  and  surrendered  its  policies.  Heldy  that  the  in- 
surance policies  were  unambiguous  and  certain,  covered  plaint- 
iff's vehicle,  and  were  an  Insurance  to  indemnify  her  against 
loss  or  damage  thereto. 

2.  It  is  lawful  for  a  bailee  or  agent  holding  property  for  the  pur- 
pose of  repair,  or  of  sale,  to  insure  it  against  loss  or  damage 
by  fire  for  the  protection  of  his  special  interest  and  that  of 
the  owner.  Such  insurance  may  be  taken  in  the  name  of  the 
possessor,  and,  in  case  of  loss,  the  avails  are  to  be  applied 
in  satisfaction  of  his  claim  against  the  property,  and,  if  there 
is  an  amount  above  such  claim,  he  holds  it  for  the  owner. 

■3.  In  such  case,  while  it  is  one  of  the  requisites  of  the  contract 
that  it  must  appear  therefrom  that  the  owner  was  within  the 
contemplation  of  the  parties  when  the  insurance  contract  was 
made,  it  is  not  necessary  that  the  owner  should  be  ascertained 
nor  that  the  insurance  fasten  on  specific  property,  nor  the  owner 
be  known  at  the  inception  of  the  contract.  If  the  owner,  when 
informed,  assents  to  and  adopts  the  contract,  he  thereby  be- 
comes entitled  to  its  advantages  as  fully  as  if  originally  made 
by  his  express  authority. 

4.  In  such  case,  although  the  owner  was  not  a  party  to  the  policies 
at  their  inception,  after  loss  and  notice,  parol  evidence  is  in- 
admissible to  show  that  the  policies  do  not  embody  the  agree- 
ments actually  made. 

£.  Plaintiff  left  her  vehicle  with  defendant  for  repair  and  then 
to  hold  for  sale  on  plaintiff's  account.  Defendant,  while  so 
holding,  took  out  insurance  covering  its  own  property  and  also 
that  held  by  it  in  trust  or  for  repair,  and  its  property,  including 
plaintiff's  vehicle,  was  damaged  by  lire.  Defendant  failed  to 
Include  the  value  of  plaintiff's  vehicle  in  its  proofs  of  loss,  and 
settled  with  the  insurance  companies  for  less  than  shown  by 
such  proofs.  Plaintiff,  on  the  day  following  the  fire,  notified 
defendant  that  she  looked  to  it  for  indemnity,  and  also  so  in- 
formed the  insurance  companies.  Held,  that  the  amount  paid 
by  the  insurance  companies  should  be  paid  to  plaintiff  and 
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defendant  in  such  proportion  as  the  value  of  the  property  of 
each  bore  to  the  whole  amount  paid,  except  that  the  defendant 
had  the  right  to  indemnify  itself  in  full,  to  the  extent  of  its 
interest  in  or  lien  on  plaintiff's  property,  out  of  the  amount 
recovered  for  the  loss. 

6.  In  such  case,  a  complaint  setting  forth  the  contractual  relation- 

ship of  the  parties,  defendant's  fault  in  omitting  to  perform 
its  obligation  and  consequent  pecuniary  injury  to  plaintiff,  de- 
fendant's collection  of  the  avails  of  the  policies  and  retention 
as  its  own,  expressly  waiving  the  tort,  If  any,  and  declaring 
that  plaintiff  "sues  herein  on  implied  contract,"  sets  forth  a 
cause  of  action  on  contract,  and  not  one  sounding  in  tort 

7.  Where  plaintiff's  witness   on  his   direct  examination  has  not 

testified  on  a  given  subject,  and  it  does  not  appear  that  any 
defense  on  that  subject  is  involved  in  the  action,  it  is  not 
error  to  sustain,  an  objection  to  the  cross-examination  of  th^ 
witness  dh  that  subject. 
WiNSLow  and  Dodge,  JJ.,  dissent. 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county :  J.  C.  Ludwig,  Judge.    Modified  and  affirmed. 

This  is  the  same  action  considered  on  a  former  appeal  (109 
Wis.  182,  85  N.  W.  348),  where  the  facts  are  stated.  After 
its  return  to  the  circuit  court,  plaintiff  was  allowed  to  amend 
the  complaint  by  alleging  that,  by  the  terms  of  the  policies  of 
insurance  and  of  the  notice  given  by  plaintiff  after  the  loss, 
plaintiff  adopted  and  sanctioned  the  contracts  of  insurance, 
and  defendant  was  from  that  time  bound  to  take  such  steps 
as  might  be  necessary  to  collect  from  the  several  insurance 
companies  her  loss ;  that  defendant  refused  and  neglected  to 
make  proofs  of  her  loss,  or  to  take  any  steps  to  collect  the 
same;  that  by  such  failure,  and  by  accepting  the  sum  of 
$13,094  and  releasing  the  policies,  defendant  deprived  the 
plaintiff  of  her  rights  and  interests  in  the  policies  of  insur- 
ance and  the  money  payable  thereunder,  which  it  might  have 
collected  for  her;  and  that,  by  reason  of  such  transactions, 
defendant  became  responsible  to  plaintiff  for  such  an  amount 
of  money  as  the  plaintiff  should  have  received,  under  the  con- 
tracts and  proof  of  loss,  by  reason  of  the  damage  to  the  vip- 
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toria,  as  part  of  the  property  covered  by  the  policies.  The 
amendment  also  expressly  waived  the  tort,  if  any,  of  the  de- 
fendant, and  declared  that  plaintiff  "sues  herein  on  implied 
contract"  The  case  was  tried  by  the  court j  without  a  jury, 
upon  the  same  testimony  and  evidence  adduced  upon  the 
former  trial.  The  court  again  found,  as  fact,  that  the  value 
of  the  vehicle  was  $537 ;  that  the  defendant  settled  with  and 
surrendered  the  policies  to  the  insurance  companies,  without 
including  the  damage  to  such  vehicle  in  the  proofs  of  loss; 
and  that  the  plaintiff  was  entitled  to  recover  such  a  sum  in 
damages  as  she  would  have  been  entitled  to  receive,  had  the 
defendant  included  in  its  proofs  and  claims  of  loss  the  dam- 
age to  said  vehicle,  which  proportion  was  found  to  be  $339.67. 
For  this  sum  judgment  was  accordingly  awarded  in  plaintiff's 
favor,  and  from  such  judgment  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Piebing  &  KillUea, 
and  oral  argument  by  H.  J,  Killilea. 

For  the  respondent  there  was  a  brief  by  Miller,  Noyes  <& 
Miller,  and  oral  argument  by  Oeo.  E.  Noyes. 

SiEBECKEB,  J.  On  the  former  appeal  of  this  case  it  was 
held  as  to  the  cause  of  action  that  "the  facts  stated  in  the  com- 
plaint show  that  this  is  an  action  for  money  had  and  re- 
ceived;" and  the  court  determined,  upon  the  pleadings  and 
evidence  then  before  it,  that,  "upon  this  basis,  when  the 
plaintiff  proved  that  no  claim  for  the  value  of  the  property 
was  made  to  or  adjusted  by  the  insurance  companies,  her 
cause  of  action  entirely  failed,  and  the  motion  for  a  nonsuit 
ought  to  have  been  granted."  It  is  manifest  from  the  opin- 
ion that'  this  was  the  only  question  considered  and  passed 
upon  by  the  court  After  the  case  was  remanded  the  trial 
court  allowed  plaintiff  to  amend  her  complaint  by  striking  out 
certain  allegations,  and  by  inserting  and  adding  new  matter. 
The  amendments  were  objected  to  for  the  reason  that  they  en- 
tirely changed  the  cause  of  action  from  one  in  contract  to  one 
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charging  a  tort.  To  determine  the  merit  of  this  objection,  it 
will  be  best  to  consider  first  the  nature  of  the  insurance  con- 
tracts involved,  and  the  rights  and  liabilities  of  the  plaintiff^ 
the  defendant,  and  the  insurance  companies  under  them.  The 
^  condition  of  the  policies  upon  which  plaintiff  relies  to  sustain 
her  claim  prescribed  that  the  amount  of  insurance  on  stock 
should  attach  "to  stock  consisting  chjlefly  of  carriages,  buggies,, 
wagons,  cutters,  sleighs  and  other  vehicles  and  parts  of  the 
same,  manufactured  and  in  process  of  manufacture,  and  aU 
materials  and  supplies  used  in  or  appertaining  to  its  business, 
either  its  own  or  held  by  it  in  trust  or  on  commission,  or  in 
storage  or  for  repairs,  or  sold  hvi  not  removed,"  It  is  shown 
by  the  facts  that  the  defendant  was  engaged  in  the  business  of 
manufacturing,  buying,  selling,  and  repairing  various  kinds 
of  vehicles,  and  while  so  engaged,  some  time  prior  to  April  13, 
1808,  received  plaintiff's  victoria  for  repairing  it,  and  there- 
after to  hold  it  for  the  purpose  of  selling  it  for  her.  While  it 
was  so  held,  and  while  the  insurance  in  question  was  in  force, 
a  fire  occurred  on  this  date  in  defendant's  buildings,  injuring 
them,  and  damaging,  among  other  property,  this  victoria. 
Plaintiff  on  the  day  following  the  fire  notified  the  defend- 
ant that  she  should  look  to  it  for  indemnity  for  her  loss  under 
the  insurance  so  effected  in  its  name,  and  she  so  informed  the 
representative  of  the  insurance  companies.  Defendant  de- 
nied all  rights  of  the  plaintiff  to  indemnity,  and  refused  to 
include  any  damage  to  the  victoria,  in  the  proof  of  loss  under 
the  policies,  above  the  amount  due  it  for  repairs  upon  the  vic- 
toria before  the  fire.  It  is  contended  in  its  behalf  that  the  in- 
surance effected  by  it  covered  only  its  interest  in  the  property 
destroyed  or  injured  by  the  fire.  If  this  is  the  true  meaning 
of  the  contracts,  then  plaintiff  has  no  cause  of  action. 

The  meaning  of  these  contracts,  like  that  of  all  others,  is 
to  be  ascertained  from  the  phraseology  employed  by  the  par- 
ties as  embodying  their  intention,  in  the  light  of  the  circum- 
stances under  which  they  were  made.    Turning  to  jthe  clause 
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of  the  policies  under  consideration,  it  appears  that  the  insur- 
ance companies  agreed  to  insure  against  loss  and  damage  by 
fire  the  stock  and  material  contained  in  the  specified  build- 
ings, "either  its  own  or  held  in  trust,  or  on  commission,  or 
in  storage  for  repairs,  or  sold  but  not  delivered."  This  lan- 
guage appears  to  us  as  clearly  and  definitely  embodying  an 
intention  that  the  insurance  under  the  policies  should  attach 
to  the  property,  in  whichever  of  the  conditions  set  forth  it 
should  be,  whether  owned  by  it,  or  owned  by  third  parties  but 
"held  in  trust,''  or  under  any  of  the  other  conditions  specified 
by  which  it  had  the  possession  intrusted  to  it  as  representa- 
tive of  the  owners,  and  for  the  return  whereof  it  was  respon- 
sible to  them.  There  is  no  ambiguity  in  the  subject  or  prop- 
erty insured,  nor  can  we  find  any  uncertainty  in  the  interest 
insured.  It  includes  the  property  of  defendant  and  that  of 
others  held  by  it.  To  import  into  the  policies  the  meaning 
contended  for  by  defendant — ^that  only  its  interest  in  the 
property  held  by  it  was  insured — ^would  require  that  terms 
of  limitation  be  imported  into  the  policies,  so  obviously  nec- 
essary to  give  it  such  a  meaning  that  it  cannot  be  reasonably 
supposed  they  were  omitted  by  the  parties,  and  especially  so 
in  view  of  the  plain  and  explicit  declaration  that  the  property 
itself  is  insured,  against  any  loss  or  damage  thereto,  in 
amounts  not  exceeding  the  sum  given  in  the  policies.  We  are 
led  to  the  conclusion  that  the  policies  cover  the  property,  and 
are  an  insurance  to  indemnify  against  loss  or  damage  to  the 
property  so  covered,  and  that  the  contracts  are  without  ant- 
biguity  or  uncertainty.  Home  Ins.  Co.  v,  BMimore  W.  Co. 
93  U.  S.  627;  Waters  v.  Monarch  F.  £  L.  A.  Co.  6  E.  &  B. 
870 ;  De  Forest  v.  Fulton.  F.  Ins.  Co.  1  Hall,  94 ;  Waring  v. 
Indemnity  F.  Ins.  Co.  45  N.  Y.  606. 

This  leads  us  to  ascertain  whether  the  assured  was  so  cir- 
cumstanced in  reference  to  this  property  that  it  could  effect 
insurance  for  the  benefit  of  itself  and  the  interest  of  others 
in  it.    The  fact  is  shown  that  defendant  held  the  property  for 
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the  purposes  of  repair  and  sale  for  the  owner.  It  is  well  es- 
tablished that  a  bailee  or  agent  holding  property  for  the  pur- 
pose of  repair  or  of  sale  may  insure  it  against  loss  or  damage 
by  fire  for  the  protection  of  his  special  interest  and  that  of 
the  owner,  and  that  this  insurance  may  be  taken  in  the  name 
of  such  possessor,  ^d  in  case  of  loss  the  avails  of  the  policy 
may  be  applied  in  satisfaction  of  his  claim  against  the  prop- 
erty, and,  if  there  is  an  amount  above  such  claim,  he  holds  it 
for  the  owner.  Strohn  v.  Hartford  F.  Ins.  Co.  33  Wis.  648 ; 
Waring  v.  Indemnity  F.  Ins.  Co.,  supra;  Home  Ins.  Co.  v, 
Baltimore  W.  Co.,  supra;  StUlwell  v.  Staples,  19  N.  Y.  401 ; 
JSnow  V.  Carr,  61  Ala.  363.  Such  insurance  has  commonly 
been  supported  upon  the  grounds  that  a  person  having  a  spe- 
cial interest  in  property  for  which  he  is  responsible  to  the 
owner  may  protect  himself  in  this  manner,  and,  should  he  be 
unable  to  restore  the  property  through  loss  by  fire,  he  will 
thereby  be  assured  of  rendering  its  value  to  the  owner  to  the 
extent  of  the  indemnity.  One  of  the  requisites  of  such  con- 
tracts is  that  it  must  appear  from  the  contracts  that  the  owner 
was  within  the  contemplation  of  the  parties  when  they  made 
the  contracts.  This  does  not  mean  that  each  party  must  be 
ascertained  when  the  policy  issued,  for  it  is  presumed  that 
the  parties  intended  that  the  insurance  provided  for  in  the 
policy  shall  inure  to  the  benefit  of  every  person  who  assumes 
the  relationship  to  the  assured  covered  in  the  contracts,  when- 
ever a  loss  occurs  to  property  covered  by  its  terms.  This  pre- 
sumption that  every  person  assuming  the  specified  relation- 
ship was  within  the  intention  of  the  terms  of  the  policy  is 
binding  upon  the  insurer  as  well  as  the  assured,  and  cannot 
be  varied  or  contradicted  unless  it  be  shown  that  there  was 
an  understanding  between  the  owner,  the  party  effecting  the 
iusurance,  and  the  insurer  that  such  owner's  interest  was  not 
to  be  included.  But  this  can  in  no  way  affect  the  rights  of 
other  owners  bearing  the  same  relationship  to  the  assured, 
when  the  terms  of  the  contract  include  their  interest.  Neither 
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is  it  essential  to  validate  such  a  contract  that  the  insurance 
fasten  upon  specific  property,  nor  need  the  owner  be  known 
at  the  inception  of  the  agreement,  for  the  very  object  of  such 
insurance  is  to  meet  the  shifting  exigencies  of  trade  and  com- 
merce. The  insurers  are  supposed  to  have  intended  that  all 
■persons  assuming  the  relationship  prescribed  by  the  policy 
were  within  the  protection  of  the  agreement,  if,  when  in- 
formed of  its  existence,  they  assent  to  and  "adopted  the.  acts 
of  the  agent  and  thus  entitled  themselves  to  all  the  advan- 
tages of  the  contract  as  fully  as  if  originally  made  by  their 
express  authority."  Stillwell  v.  Staples,  supra;  Bassett  v. 
Hughes,  43  Wis.  319;  McDowell  v.  Laev,  36  Wis.  171 ;  War- 
ing V.  Indemnity  F.  Ins,  Co.  46  N.  Y.  606.  The  right  of 
jsuch  adoption  and  ratification  continues  while  the  contract  is 
in  force,  and  the  fact  that  the  loss  has  occurred  has  been  held 
not  to  preclude  the  owner  from  exercising  it  within  a  reason- 
able time  thereafter.  Stillwell  v.  Staples,  supra;  Snow  v, 
CarTj  supra;  Watkins  v.  Durand,  1  Port.  (Ala.)  261. 

It  is  urged  that,  since  plaintiff  was  not  a  party  to  the  poli- 
cies at  their  inception,  they  can  be  modified  to  express  the 
intention  of  the  original  parties  if  they  can  show  that  the  con- 
tracts do  not  embody  the  agreements  actually  made.  This 
Tight,  is,  however,  limited  when  third  parties  acquire  an  in- 
terest in  the  subject  of  the  contracts,  and  the  right  no  longer 
•exists  after  the  owner  has  sanctioned  and  adopted  them,  for 
the  reason  that  he  is  no  longer  a  stranger  to  the  contracts,  but, 
in  legal  effect,  has  become  a  party  thereto,  and  thereafter  the 
•written  contracts  between  the  parties  and  those  claiming 
imder  them  cannot  be  contradicted,  varied,  or  modified  by 
•parol.  As  stated  in  Minneapolis,  St.  P.  &  S.  S.  M.  R.  Co.  v. 
JSome  Ins.  Co.  65  Minn.  236,  66  K  W.  816 : 

"As  to  the  rights  which  originate  in  the  relationship  es- 
^blished  by  the  written  contract,  or  are  founded  upon  it,  the 
Tule  against  varying  it  applies."  Bassett  v.  Hughes,  supra; 
JAbby  V.  Mt.  Monadnoch,  M.  S.  <&  L.  Co.  67  N.  H.  687,  32 
AtL  772. 
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It  is  further  contended  that  the  court  erred  in  awarding- 
plaintiff  a  recovery,  because  it  appears  that  the  whole  amount 
paid  is  not  sufficient  to  pay  defendant's  damage,  as  shown  by 
its  proof  of  loss.  It  has  been  shown  above  that  the  policies 
must  be  construed  to  be  an  insurance  of  all  the  stock  held  by 
the  defendant,  whether  its  own,  or  held  by  it  for  others,  under 
the  conditions  expressed  in  the  terms  of  the  clause  covering 
this  property.  From  this  it  follows  that  whatever  amount 
was  paid  by  the  insurance  company  to  indemnify  such  dam- 
'  age  and  loss  must  be  paid  to  the  owners  in  such  proportion  as 
the  value  of  the  property  of  each  bears  to  the  whole  amount 
paid,  except  that  the  defendant  has  the  right  to  indemnify 
itself  in  full,  to  the  extent  of  its  interest  or  lien  on  the  prop- 
erty, out  of  the  amount  due  for  the  loss.  In  Snow  v.  CarVr 
61  Ala.  363,  the  court,  speaking  on  this  question,  declares: 

"That  the  sum  at  which  the  policy  was  valued  may  have 
been  less  than  the  value  of  all  the  articles  consumed  does  not 
destroy  the  right  of  any  for  whose  benefit  the  insurance  was 
effected  to  his  proportion  of  the  proceeds." 

Many  of  the  cases  cited  above  sustain  this  apportionment 
and  application  of  the  avails  of  the  insurance,  and  are  cor- 
roborated by  the  following :  Siter  v.  Morrs,  13  Pa.  St.  218 ; 
Johnson  v.  Campbell,  120  Mass.  44:9;  Boyd  v.  McKee,  90 
Va.  72,  37  S.  E.  810;  Lucas  v.  Ins.  Co.  23  W.  Va.  258. 

The  court  found  upon  the  evidence  that  the  amount  justly 
due  plaintiff,  as  owner  of  the  victoria,  if  defendant  had 
included  the  damages  to  it  ($537)  in  its  proof  of  loss, 
amounted  to  $339.67,  but  allowed  nothing  out  of  said  sum  to 
defendant  in  payment  of  the  special  interest  or  lien  it  had 
on  the  property,  and  which  is  foimd  amounted  to  $30.  De- 
ducting this  amount  would  leave  a  balance  in  plaintiff's  favor- 
in  the  sum  of  $309.67.  If  we  apply  the  foregoing  proposi- 
tion of  law  to  the  facts  and  circumstances  of  the  case,  namely,, 
that  defendant  effected  insurance  of  plaintiff's  property,  while- 
in  its  custody  and  possession,  for  her ;  that  plaintiff  adopted 
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the  contracts,  and  so  notified  defendant  and  the  insurance- 
companies  before  the  proofs  of  loss  were  made  to  it ;  that  de- 
fendant refused  to  include  plaintiff's  property,  and  settled  the 
loss  and  surrendered  the  policies  without  her  consent — it  fol- 
lows that,  under  the  relation  between  plaintiff  and  defendant,, 
the  insurance  effected  by  defendant  covered  the  property,  de- 
fendant was  to  be  indemnified  to  the  extent  of  its  interest,, 
and  whatever  amount  was  due  on  the  policies  above  this  sum 
for  this  property  belongs  to  plaintiff,  as  owner,  and  defend- 
ant should  have  collected  it  under  the  policies  in  its  name,  as 
trustee  of  an  express  trust,  under  sec.  2607,  Stats.  1898,  as- 
pointed  out  in  Strohn  v.  Hartford  F,  Ins.  Co.,  supra,  and 
some  of  the  New  York  cases  cited  above.  We  find  nothing  in 
the  case  of  Wunderlich  v.  Palatine  F.  Ins.  Co.  104  Wis.  395,. 
80  X.  W.  471,  in  any  way  conflicting  with  these  conclusions; 
nor  does  the  opinion  of  the  court,  in  our  view  of  its  terms,, 
declare  that  contracts  of  insurance  like  those  in  the  instant 
case  are  not  an  insurance  of  the  whole  property  for  the  pro- 
tection of  the  interest  of  the  assured  and  of  the  owner.  In, 
this  view  of  the  relationship  of  the  parties,  it  is  obvious  that 
defendant  violated  a  duty  imposed  by  the  contractual  relation 
between  it  and  plaintiff;  and,  when  it  omitted  to  include 
plaintiff's  property  in  making  proof  of  loss  under  the  policy, 
it  became  liable  for  the  damage  resulting  from  such  default. 
It  is  claimed  that  plaintiff's  cause  of  action  as  stated  in 
her  amended  complaint  is  one  sounding  in  tort,  instead  of 
contract.  We  do  not  so  interpret  the  facts  alleged.  The  al- 
legations contain  all  the  facts  setting  forth  the  contractual  re- 
lationship of  the  parties,  defendant's  fault  in  omitting  to  per- 
form its  obligation  imposed  thereby,  and  a  consequent  pecun- 
iary injury  to  her.  Allegations  of  fact  that  the  defendant  has 
collected  the  avails  of  the  policies,  and  retains  them  as  its 
own,  do  not  alter  the  character  of  the  complaint,  under  the- 
facts  above  stated.  We  think  the  court  properly  allowed  the- 
amendment  of  the  complaint. 
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Error  is  assigned  upon  the  ruling  of  the  court  sustaining 
;an  objection  to  the  cross-examination  of  plaintiff's  agent  as 
to  whether  certain  other  insurance  on  complainant's  bam  cov- 
ered this  victoria.  ^  The  record  discloses  nothing  to  indicate 
that  this  witness  had  testified  on  this  subject  in  his  direct  ex- 
amination, nor  does  it  appear  that  any  defense  is  pleaded  to 
the  effect  that  plaintiff's  damage  or  loss  was  covered  or  paid 
her  imder  any  other  policy  than  those  involved  in  this  case. 
Under  these  circumstances,  the  ruling  was  proper. 

By  the  Court. — The  judgment  is  modified  by  reducing  the 
damages  to  the  sum  of  $309.67,  with  interest  amounting  to 
^97.16,  together  with  the  sum  of  $45.63,  costs  and  disburse- 
ments, amounting  in  all  to  the  sum  of  $442.46,  and  as  so 
modified  the  judgment  is  aflSirmed ;  respondent  to  recover  her 
'Qosta  on  this  appeal. 

WiNSLOw  and  Dodge,  JJ.,  dissent. 


IfsBBiLL  and  others.  Executors,  Respondents,  vs.  Laden- 

DOEF  and  another,  Appellants. 

October  19—Novemher  15,  1904, 

Mortgages:  Foreclosure:  Resale:  Discretionary  orders. 

An  appUcatlon  for  a  resale  of  property  sold  on  foreclosure,  based 
on  inadequacy  of  the  price  at  which  the  premises  were  struck 
off,  is  addressed  to  the  sound  discretion  of  the  court,  and  will 
not  he  reversed  on  appeal  where  the  preponderance  of  the 
evidence  is  to  the  effect  that  the  value  of  the  property  is  not 
much  above  the  amount  for  which  it  was  sold,  and  that,  con- 
sidering the  character  of  the  sale,  the  price  obtained  was  not 
inadequate. 

Appeal  from  an  order  of  the  superior  court  of  Milwau- 
kee county :  J.  C.  Ludwig,  Judge.    Affirmed, 

At  a  foreclosure  sale  made  March  7,  1904,  the  land  was 
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bid  in  by  Henry  J.  Pauly  for  $8,500,  which  was  sufficient  to 
satisfy  the  judgment  and  the  expenses  of  executing  the  same 
and  leave  a  surplus  of  $268.02.  When  the  report  of  sale  was 
presented  for  confirmation  the  parties,  whose  interests  in  the 
property  would  be  fully  extinguished  by  such  confirma- 
tion,— Christina  MagdaXena  Ladendorf,  an  insane  person 
possessed  of  a  life  estate,  and  Christina  Tietjen,  possessing 
an  estate  in  remainder, — appeared  and  applied  to  have  such 
sale  set  aside  and  a  resale  ordered,  because  of  inadequacy  of 
the  price  obtained,  and  because  they  were  not  represented  at 
the  sale  to  protect  their  interest,  on  account  of  excusable  in- 
advertence. The  petition  on  behalf  of  such  life  tenant  was 
made  by  her  guardian.  It  stated  upon  information  and  be- 
lief that  the  value  of  the  property  was  $15,000,  and  that  the 
petitioner  knew,  upon  a  resale  more  than  $8,500  could  be  ob- 
tained therefor.  The  petition  on  behalf  of  the  person  inter- 
ested in  remainder  stated  on  information  and  belief  that  the 
property  was  worth  $20,000.  The  only  excuse  given  in  the 
first  petition  for  the  failure  of  the  life  tenant  to  be  repre- 
sented at  the  sale  was  that  her  guardian  was  then  confined  to 
his  house  by  sickness.  No  excuse  was  given  as  to  the  other 
party.  There  was  opinion  evidence  in  support  of  the  appli- 
cation, that  the  value  of  the  property  was  $11,250.  In  op- 
position thereto  there  was  proof  that  such  guardian  was  not 
sick  on  the  day  of  the  sale,  or  confined  to  his  house  for  any 
reason,  but  was  about  attending  to  his  business.  There  wa& 
also  opposing  opinion  evidence  by  one  person  that  the  value 
of  the  property  was  $10,000 ;  by  another  that  it  was  $11,250 ; 
by  another  that  it  was  $8,750,  and  that  a  judicial  sale  thereof 
for  $8,500  was  a  good  one  of  the  kind;  and  by  another  that 
the  value  of  the  property  at  the  most  was  $9,000,  and  that  a 
compulsory  sale  thereof  at  $8,500  was  fair.  There  was  fur- 
ther evidence  that  the  value  of  the  property  was  largely  spec- 
ulative. The  application  for  a  resale  was  denied  and  the  ap- 
pellants appealed. 
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The  cause  was  submitted  on  the  brief  of  W.  0.  Thomas, 
for  the  appellants,  and  on  that  of  Avstm,  Fehr  <&  Oehrz,  for 
the  respondents. 

Mabshall,  J.  No  certain  proof  was  offered  in  support  of 
^e  application,  that  a  resale  of  the  property  would  produce 
•a  sufficient  sum  in  excess  of  the  amount  previously  bid  to 
make  a  resale  beneficial  to  the  petitioners.  The  statement  in 
one  of  the  petitions  that  it  would  sell' for  more  than  $8,500 
at  a  resale  might  be  true  and  the  difference  not  sufficient  to 
pay  the  costs  of  the  second  sale.  If  it  were  true  that  there 
was  credible  evidence  that  the  value  of  the  property  was  con- 
siderably in  excess  of  $8,500,  that  might  or  might  not  indi- 
cate a  fair  probability  that  more  than  such  sum  could  be  ob- 
tained at  a  judicial  sale.  Moreover,  in  our  judgment,  the 
-preponderance  of  evidence,  upon  which  the  trial  judge  acted, 
is  to  the  effect  that  the  value  of  the  property  was  not  much 
above  the  amount  for  which  it  was  sold,  and  that,  consider- 
ing the  character  of  the  sale,  the  price  obtained  therefor  was 
not  inadequate. 

The  excuse  given  by  the  guardian  of  the  life  tenant  for 
.not  being  present  at  the  sale  was  very  clearly  disproved. 

In  view  of  the  foregoing  and  that  the  application  was  ad- 
<lressed  to  the  sound  discretion  of  the  court,  it  does  not  seem 
that  there  is  much  room  for  argument  as  to  whether  the 
order  complained  of  should  be  affirmed.  We  are  unable  to 
-discover  any  good  ground  for  saying  that  the  trial  court 
abused  its  discretion.  Moreover,  it  seems  pretty  clear  from 
ihe  record,  as  an  original  proposition,  that  the  conclusion 
reached  below  was  right  The  order  appealed  from  must  be 
Affiimed. 

By  the  Court. — So  ordered. 
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Joh:!^  Meunieb  Gun  Company,  Bespondent,  vs.  Lehigh 
Vai-ley  Transpoetation  Company,  Appellant* 

October  W — November  lo,  190^, 

Default  judgments:  Failure  of  defendant  to  appear:  Notice  of  appli- 
cation  for  judgment:  Pleading:  Admiralty:  Jurisdiction  of  state 
courts:  Contracts. 

1.  Two  days  before  the  time  for  answering  had  expired,  no  notice 

of  appearance  or  of  retainer  for  defendant  having  been  served, 
plaintiff's  attorneys  wrote  defendant:  "W-e  are  willing  that 
the  time  for  your  appearance  in  the  suit  commenced  against 
you,  which  expires  on  the  23d,  should  be  extended  for  ten 
dajTS,  up  to  and  including  December  3d,  on  the  assurance  of 
your  representatives  that  there  is  a  probability  of  the  matter 
being  settled  by  that  time,  but  we  cannot  consent  to  anything 
longer  than  that,  and  shall  proceed  with  the  lawsuit  unless 
settled  by  that  time."  On  December  7,  plaintilTs  complaint 
was  verified,  and,  on  proof  of  the  default,  after  hearing  the 
case,  the  court  entered  Judgment  for  the  plaintiff  on  December 
8.  Held,  that  not  having  appeared  in  the  case,  the  defendant 
was  not  entitled  to  notice  of  the  application  for  Judgment. 

2,  In  an  action  against  a  carrier  on  a  contract  of  affreightment,  for 

damages  to  goods  consigned  to  plaintiff,  the  answer  alleged 
that  the  goods  were  shipped  by  water  under  a  bill  of  lading, 
wherein  defendant  was  exempted  from  the  perils  of  naviga- 
tion, as  well  as  by  a  general  average  bond,  and  that  the  dam- 
age was  caused  by  the  grounding  of  the  vessel,  and  its  be- 
coming necessary  to  Jettison  and  lighter  the  vessel,  which  was 
done.  Held,  that  the  pleading  did  not  state  a  cause  of  action 
in  admiralty  Jurisdiction,  and  therefore  the  state  court  had 
Jurisdiction. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  Orren  T.  Wii^liams,  Circuit  Judge.    Affirmed. 

This  is  an  appeal  from  an  order  entered  January  16, 1904, 
refusing  to  vacate  the  judgment  entered  by  default  Decem- 
"ber  8, 1903,  in  favor  of  the  plaintiff  and  against  the  defend- 
ant for  $3,545.73.  This  action  was  commenced  by  the  serv- 
ice  of  a  sununons  on  the  defendant,  a  foreign  corporation, 
hj  delivering  the  same  to  and  leaving  it  with  J.  L.  Kellogg 


144  SUPREME  COURT  OF  WISCONSIN.      [Nov. 

John  Meunier  Gun  Co.  v.  Lehigh  Valley  T.  Co.  123  Wis.  143. 

personally — the  agent  conducting  the  business  of  such  cor- 
poration in  this  state — November  3,  1903.  After  some  ef- 
fort to  settle  the  controversy,  the  plaintiff's  attorneys  wrote 
the  defendant  November  21,  1903,  in  which,  among  other 
things,  they  sriid : 

"We  are  willing  that  the  time  for  your  appearance  in  the- 
suit  commenced  against  you,  which  expires  on  the  23d,  should 
be  extended  for  ten  days,  up  to  and  including  December  3rd^ 
on  the  assurance  of  your  representatives  that  there  is  a  prob- 
ability of  the  matter  being  settled  by  that  time,  but  we  can- 
not consent  to  anything  longer  than  that,  and  shall  proceed 
with  the  lawsuit  unless  settled  by  that  time." 

December  7,  1903,  the  plaintiff  made  its  verified  com- 
plaint, alleging,  in  effect,  that  during  all  the  times  therein 
mentioned  the  defendant  was  a  common  carrier  of  goods  and 
passengers  for  hire,  owning,  running,  and  operating  railway 
and  boat  lines  for  such  carriage  in  Wisconsin,  and  from  the 
city  of  New  York  to  the  city  of  Milwaukee ;  that  April  18, 
1903,  the  defendant  received  f<jr  the  plaintiff,  from  the  Win- 
chester Repeating  Arms  Company,  one  certain  car  load  of 
goods,  described,  to  be  by  it  transported  from  the  city  of 
New  York  to  the  city  of  Milwaukee,  and  the  defendant  prom- 
ised and  agreed  to  safely  carry  the  same  and  deliver  them  to 
the  plaintiff  at  Milwaukee  in  a  good  and  proper  condition, 
for  which  the  plaintiff  agreed  to  pay  the  agreed  freight 
charges,  amounting  to  $68  and  over,  and  which  sum  was  duly 
paid  before  the  commencement  of  this  action;  that  the  de- 
fendant so  received  and  accepted  the  goods  to  be  so  carried, 
and  the  defendant  did  not  safely  carry  or  deliver  the  goods 
as  agreed,  but  so  carelessly  and  negligently  conveyed  and 
cared  for  the  same  that  a  portion  thereof  were  never  deliv- 
ered to  the  plaintiff,  and  were  wholly  lost,  and  the  balance 
thereof  were  during  such  transportation  so  carelessly  and 
negligently  cared  for  and  treated  that  they  were  greatly  in- 
jured and  damaged  by  water  and  cement  coming  upon  such 
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goods,  and  greatly  damaging  them,  and  rendering  them  unfit 
for  the  uses  and  purposes  for  which  they  were  purchased,  as 
the  defendant  well  knew — giving  descriptions  and  value  of 
the  articles  in  detail,  and  demanding  judgment  for  $3,421.73, 
with  interest  from  June  29,  1903,  with  costs  and  disburse- 
ments of  this  action.  December  7,  1903,  one  of  the  attor- 
neys of  the  plaintiff  made  and  filed  an  affidavit  of  default 
to  the  effect  that  more  than  twenty  days  had  elapsed  since 
the  summons  was  served  upon  the  defendant,  and  that  no  an- 
swer or  demurrer  to  the  complaint  and  no  notice  of  appear- 
ance therein  had  been  served  upon  the  plaintiff's  attorneys, 
or  received  by  them.  December  8, 1903,  the  trial  court  found 
the  defendant  to  be  in  default,  and  upon  hearing  the  case  de- 
cided that  the  defendant  was  indebted  to  the  plaintiff  upon 
the  cause  of  action  mentioned  in  the  complaint  in  the  sum  of 
$3,512.33,  for  which  amount  judgment  was  therein  ordered 
to  be  entered,  with  costs,  and  judgment  was  entered  therein 
accordingly  on  the  same  day,  and  written  notice  of  the  entry 
and  docketing  of  that  judgment  was  given  to  the  defendant 
on  the  same  day.  December  11,  1903,  the  defendant  made 
and  served  its  verified  petition  to  the  trial  court  to  vacate  and 
set  aside  the  judgment  and  let  the  defendant  file  and  serve 
an  answer,  wherein  was  stated,  in  addition  to  the  facts  men- 
tioned, that  between  the  times  of  the  commencement  of  the. 
action  and  the  entry  of  judgment  there  were  certain  negotia-- 
tions  for  settlement,  and  an  affidavit  of  merits,  which  peti- 
tion was  supported  by  affidavits  relating  to  such  loss  and  dam- 
age and  negotiations  to  settle  the  same,  which  affidavits  were 
in  some  respects  controverted  by  affidavits  on  the  part  of  the 
plaintiff  and  certain  letters  and  correspondence  between  the 
plaintiff  and  defendant  between  June  29,  1903,  and  Novem- 
ber 21,  1903.  December  24,  1903,  the  defendant  made^ 
served,  and  filed  its  supplementary  petition,  accompanied  by 
numerous  affidavits  and  a  verified  answer,  in  which  it  was 
stated,  in  effect,  in  addition  to  admissions,  that  at  all  timea 
Vol.  123—10 
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since  May  23,  1903,  it  admitted  its  liability  for  certain  goods 
of  the  plaintiff  lost  in  transportation,  and  offered  to  pay  them 
for  such  loss,  subject  to  general  average  and  insurance,  and 
alleged  that  the  goods  were  shipped  in  two  lots — one  by  liie 
steamer  "Seneca,"  which  arrived  at  Milwaukee  May  22, 
1903,  and  the  other  by  the  steamer  "Wilbur,"  which  arrive<i 
at  Milwaukee  May  30,  1903 ;  that  the  goods  were  damaged  as 
claimed;  that  such  damage  was  caused  solely  by  reason  of 
the  dangers  and  risks  of  navigation  by  the  grounding  of  the 
vessel  and  its  becoming  necessary  to  jettison  and  lighter  the 
vessel,  which  was  done — all  of  yhich  was  assumed  by  the 
plaintiff  by  reason  of  the  bill  of  lading  made  April  18,  1903, 
wherein  it  was  stated  that  "marine  risk  on  lakes  insured  at 
shipper's  request  and  owner's  expense,"  and  also  that  "no 
carrier  or  party  shall  be  liable  for  any  loss  or  damage  result- 
ing from  the  perils  of  the  lakes,  sea  or  other  waters,"  and 
the  general  average  bond  entered  into  by  the  parties  May  25, 
1903.  Upon  such  showing  the  court  refused  to  vacate  and 
set  aside  the  judgment  and  allow  the  defendant  to  defend, 
and  that  is  the  error  complained  of. 

For  the  appellant  there  was  a  brief  by  Marlcham,  Hamil- 
ton &  Marhham,  attorneys,  and  F,  Herbert  Janvier,  of  coun- 
sel, and  oral  argument  by  Talmage  Hamilton, 

For  the  respondent  there  was  a  brief  by  McElroy  &  Esch- 
weiler,  and  oral  argument  by  jP.  C.  Eschweiler. 

Cassoday,  C.  J.  It  appears  that  negotiations  and  com- 
munications in  respect  to  adjusting  and  settling  the  loss  and 
damage  complained  of  continued  for  more  than  four  months 
prior  to  the  commencement  of  this  action.  Eight  days  prior 
to  the  service  of  the  summons  the  attorneys  for  the  plaintiff 
informed  the  defendant,  in  writing,  that  they  had  been  in- 
structed by  their  client  "that,  unless  something  definite" 
should  be  "arrived  at  by  the  1st  day  of  November,"  they 
would  "have  to  institute  suit."     The  suit  was  commenced 
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November  3,  1903.  November  21,  1903,  and  two  days  be- 
fore the  expiration  of  the^  time  within  which  the  defendant 
was  required  to  appear  in  the  case  and  answer,  the  plaintiff's 
attorneys,  in  response  to  something  said  on  behalf  of  the  de- 
fendant, wrote  the  letter,  a  portion  of  which  is  quoted  in  the 
foregoing  statement.  In  that  letter  the  defendant  was  plainly 
informed  that  the  time  for  its  "appearance  in  the  suit"  would 
expire  two  days  thereafter,  and  that  the  same  should  be 
extended  for  ten  days — ^up  to  and  including  December  3d — 
on  the  assurance  of  the  defendant's  representatives  that  there 
was  a  probability  of  the  matter  being  settled  by  that  time, 
but  that  they  could  not  "consent  to  anything  longer  than 
that,"  and  should  ''proceed  with  the  lawsuit  unless  settled  by 
that  time/^  There  could  be  no  mistaking  the  language  em- 
ployed. !N'evertheless,  the  defendant  failed  to  appear  in  the 
ease  during  the  ten  days  mentioned,  and  did  not  appear  in 
the  case  during  the  five  days  that  followed  prior  to  the  entry 
of  the  judgment. 

The  rule  of  the  circuit  court  provides : 

"Service  of  notice  of  appearance  or  retainer  generally,  by 
an  attomev  for  the  defendant,  shall  in  all  cases  be  deemed 
an  appearance."  Circuit  Court  Bule  VIII.  See  sec.  2643, 
Stats.  18981 

In  the  case  at  bar  there  was  no  appearance.  In  fact,  the 
defendant  employed  no  attorney  to  appear  in  the  case  until 
after  the  judgment  was  entered.  Not  having  appeared  in  the 
case,  the  defendant  was  not  entitled  to  any  notice  of  the  ap- 
plication for  judgment.  No  attempt^  was  made  to  excuse 
such  default.  There  is  no  claim  that  the  defendant  failed  to 
appear  in  the  case  through  its  "mistake,  inadvertence,  sur- 
prise, or  excusable  neglect;"  much  less  that  there  was  any 
abuse  of  discretion  in  refusing  to  relieve  the  defendant  from 
such  judgment  in  the  absence  of  any  such  "mistake,  inad- 
vertence, surprise,  or  excusable  neglect."  Sec.  2832,  Stats. 
1898]  Boutin  v.  Catlin,  101  Wis.  545,  77  N.  W.  910. 
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Counsel  for  the  defendant  contend  that  the  facts  alleged 
in  the  proposed  answer  show  that  the  action  is  based  upon  a 
contract  of  affreightment  to  be  performed  on  the  Great  Lakes, 
with  a  general  average  adjustment,  and  hence  are  matters 
of  admiralty  jurisdiction,  of  which  the  state  courts  have  no 
cognizance;  citing  sec.  2.  art.  Ill,  Const.  II.  S.  It  is  true 
that  "upon  an  ordinary  contract  of  affreightment  the  lien  of 
the  shipper  is  a  maritime  lien,. and  a  proceeding  in  rem  to  en- 
force it  is  within  the  exclusive  original  cognizance"  of  courts 
of  admiralty.  The  Belfast,  7  Wall.  624.  "The  distinguish- 
ing and  characteristic  feature  of  such  suit"  in  admiralty,  said 
Mr.  Justice  Field,  speaking  for  the  court,  "is  that  the  vessel 
or  thing  proceeded  against  is  itself  seized  and  impleaded  as 
the  defendant,  and  is  judged  and  sentenced  accordingly.'^ 
The  Moses  Taylor,  4  Wall.  427.  The  statute  of  the  United 
States  giving  to  federal  courts  such  exclusive  jurisdiction 
expressly  saves  "to  suitors  in  all  cases  the  right  of  a  common- 
law  remedy  where  the  common  law  is  competent  to  give  it."" 
Subd.  8,  sec.  563,  R  S.  U.  S.  [U.  S.  Comp.  St.  1901, 
p.  457]  ;  The  Moses  Taylor,  4  Wall.  411,  427,  431 ;  Tlie  Bel- 
fast,  7  Wall.  624,  643.  These  cases  have  been  repeatedly  fol- 
lowed by  this  court.  Warehouse  &  B,  S.  Co.  v.  Galvin,  9^ 
Wis.  523,  527,  71  N.  W.  804;  Reynolds  v.  Nielson,  116  Wis. 
483,  485,  03  N.  W.  455.  It  is  a  common  practice  for  state 
courts  to  take  jurisdiction  and  determine  questions  of  general 
average.  Nimich  v.  Holmes,  25  Pa.  St.  366 ;  Nelson  v.  Bel- 
mont, 21  N.  T.  36;  Libby  v.  Gage,  14  Allen,  261;  Emery 
V.  Huntington,  109  !^ass.  431.  It  is  enough  to  say  that 
neither  the  complaint  nor  the  proposed  answer  states  a  cause 
of  action  in  admiralty  within  the  principles  of  the  authori- 
ties cited. 

By  the  Court, — The  order  of  the  circuit  court  is  afiGbrmed. 
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Thokp,  Bespondent^  vs.  Mindeman  and  wife,  imp..  Appel- 
lants. 

Octol>er  19 — Vovemler  15,  1904. 

Contemporaneous  contracts:  Construing  together:  Vote  and  mort- 
gage: Negotiable  instruments:  Collateral  agreements:  Statutes: 
Indorsement  **without  recourse:"  Principal  and  agent:  Fore- 
closure: Receivers. 

1.  Under  the  rule  that  contemporaneous  Instruments  relating  to 

the  same  subject  matter  are  to  be  construed  together,  con- 
struing together  simply  means  that,  if  there  be  any  provisions 
in  one  Instrument  limiting,  explaining,  or  otherwise  affecting 
the  provisions  of  another,  they  will  be  given  effect  as  between 
the  parties  themselves  and  all  persons  charged  with  notice, 
so  that  the  intent  of  the  parties  may  be  carried  out,  and  the 
whole  agreement  actually  made  may  be  effectuated.  This  does 
not  mean  that  the  provisions  of  one  instrument  are  imported 
bodily  into  another,  contrary  to  the  intent  of  the  parties. 

2.  While  an  ordinary  negotiable  note,  accompanied  by  the  ordinary 

real-estate  mortgage  with  the  ordinary  covenants  to  pay  taxes, 
etc.,  form  two  separate  contracts,  and  are  parts  of  the  same 
transaction,  each  relates  to  its  own  subject  matter,  and  does 
not  Interfere  with  the  other.  Covenants  in  the  mortgage  to 
pay  taxes  and  exhibit  the  receipts,  to  effect  and  maintain  in- 
surance on  buildings  for  mortgagee's  benefit,  and  that  in  case 
of  default  the  mortgagee  may  insure  and  have  a  lien  for  the 
amount  of  premiums  and  taxes  paid  *'added"  to  the  amount 
of  note,  are  simply  agreements  for  the  preservation  of  the  se- 
curity, are  not  intended  nor  fitted  to  qualify  or  affect  in  any 
way  the  absolute  promises  of  the  note,  and  do  not  enter  into  or 
change  the  note  in  the  least,  nor  affect  4t8  negotiability. 

3.  Sec.  1675 — 1,  ch.  356,  Laws  of  1899,  requires,  among  other  things, 

that  negotiable  paper  mtkst  contain  an  unconditional  promise 
or  order  to  pay  a  &(um  certain  in  money,  and  be  payable  on  de- 
mand or  at  a  fixed  or  determinable  future  time.  Sec.  1675 — 2 
provides  that  the  sum  is  certain,  within  the  meaning  of  the  law, 
though  it  is  to  be  paid  by  installments,  with  provisions  that 
upon  default  in  payment  of  any  installment  or  of  interest  the 
whole  shall  become  due.  And  sec.  1675 — 4  declares  that  an  in- 
strument is  payable  at  a  determinable  future  time  which  Is 
payable  at  a  fixed  period  after  date  or  sight,  though  payable  be- 
fore then  on  a  contingency.    Held,  that  an  ordinary  promissory 
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note,  secured  by  a  real-estate  mortgage,  Is  negotiable,  although 
it  provided  that  on  default  in  Interest  or  failure  to  comply 
with  any  of  the  conditions  of  the  mortgage,  the  whole  principal 
should,  at  the  option  of  the  mortgagee,  become  due  and  pay- 
able. Continental  Nat  Bank  v.  McGeoch,  73  Wis.  332,  and  W. 
W.  KimMll  Co.  V,  Mellon,  80  Wis.  133,  overruled. 

4.  Under  sec.  1676 — 8,  ch.  356,  Laws  of  1899,  the  addition  of  the 

words  "without  recourse"  to  an  indorsement  on  the  back  of 
a  negotiable  note:  "For  value  received,  I  hereby  sell,  transfer 
and  assign  the  within  note,"  does  not  impair  the  negotiable 
character  of  the  instrument. 

5.  Such   indorsement   is   a   commercial    indorsement,   and    not   a 

mere  assignment,  and,  when  accompanying  a  transfer  before 
maturity,  the  transferee  takes  the  note  freed  from  all  equities. 

6.  In  an  action  to  foreclose  a  mortgage  securing  a  negotiable  note, 

the  evidence  considered,  and  held  insufficient  to  establish  that 
when  plaintiff  bought  the  note  and  mortgage  from  the  mort- 
gagee, the  plaintiff  made  the  mortgagee  her  agent,  so  as  to 
charge  plaintiff  with  the  agent's  knowledge. 

7.  In  an  action  to  foreclose  a  mortgage,  where  there  was  an  ample 

showing  justifying  the  appointment  of  bl  receiver  with  power 
to  collect  rents,  etc.,  the  mortgagor  is  not  prejudiced  by  the 
Inclusion  In  the  receivership  of  a  part  of  the  premises  on 
which  the  rent  has  been  paid  in  advance  for  more  than  the 
period  of  redemption. 

Appeal  from  a  judgment  and  order  of  the  circuit  court 
for  Milwaukee  county:  Laweence  W.  Halsey,  Circuit 
Judge.    Affirmed. 

j,This  is  an  action  to  foreclose  a  note  and  mortgage  given 
by  the  defendants  Mindeman  and  wife  to  one  Henry  Her- 
man, the  defense  being  an  entire  want  of  consideration.  The 
note  was  a  promissory  note  for  $6,500,  dated  December  11, 
1900,  payable  three  years  after  date,  with  interest  at  five 
per  cent,  per  annum,  semiannually,  and  contained  the  fol- 
lowing provisions  inserted  before  the  signature: 

"The  pajTnent  of  this  note  is  secured  by  a  mortgage  of 
even  date  herewith  on  real  estate.  If  default  shall  be  made 
in  the  payment  of  interest,  or  in  case  of  failure  to  comply 
with  any  of  the  conditions  or .  agreements  of  the  mortgage 
collateral  hereto,  then  the  whole  amount  of  the  principal 
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shall,  at  the  option  of  the  mortgagee,  or  his  representatives  or 
assigns  (notice  of  such  option  being  hereby  expressly  waived), 
become  due  and  payable  without  any  notice  whatever." 

The  mortgage  accompanying  the  note  contained  the  fol- 
lowing provisions: 

"Provided,  always,  and  these  presents  are  upon  this  ex- 
press condition,  that  if  the  said  parties  of  the  first  part,  their 
heirs,  executors  and  administrators,  shall  pay  or  cause  to  be 
paid  to  the  said  party  of  the  second  part,  his  heirs,  executors, 
administrators  or  assigns,  the  just  and  full  sum  of  sixty-five 
hundred  ($6,500)  dollars  three  years  after  date  with  inter- 
est at  five  per  cent,  per  annum,  interest  payable  semi-annu- 
ally according  to  the  conditions  of  one  promissory  note  and 
coupons  bearing  even  date  herewith,  executed  by  the  said 
George  Mindeman,  one  of  the  parties  of  the  first  part,  to  the 
said  party  of  the  second  part,  and  shall  moreover  pay  an- 
nually to  the  proper  officers  all  taxes  which  shall  be  assessed 
on  the  said  premises  and  shall  deliver  or  exhibit  receipts 
therefor  to  said  party  of  the  second  part,  his  heirs,  executors, 
administrators  or  assigns,  on  or  before  the  first  day  of  May 
next  after  such  taxes  shall  have  become  due  and  payable,  and 
shall  insure  and  keep  insured  the  buildings  thereon  or  to  be 
hereafter  erected  against  loss  or  damage  by  fire  in  the  sum 
of  eight  thousand  dollars  or  over,  in  insurance  companies  to 
be  approved  by  the  said  party  of  the  second  part,  his  heirs, 
executors,  administrators  or  assigns,  such  insurance  to  be 
payable  in  case  of  loss  to  the  said  party  of  the  second  part, 
his  heirs,  executors,  administrators  or  assigns,  as  his  mort- 
gage interest  may  appear,  and  the  policy  or  policies  of  insur- 
ance to  be  held  by  him,  and  in  default  tiiereof  it  shall  be  law- 
ful for  the  said  party  of  the  second  part,  his  heirs,  executors, 
administrators  or  assigns,  to  effect  such  insurance,  and  the 
premiums  and  other  legal  expenses  and  charges  paid  for  ef- 
fecting the  same,  together  with  interest  thereon  at  tlie  rate  of 
ten  per  cent,  per  annum,  shall  be  a  lien  upon  the  said  mort- 
gaged premises  added  to  the  amount  of  the  said  note,  and  se- 
cured by  these  presents  until  the  payment  of  said  note,  then 
these  presents  shall  be  null  and  void.  But  in  case  of  the  non- 
payment of  any  sum  of  money  (either  principal,  interest  or 
taxes)  at  the  time  when  the  same  shall  become  due,  or  of 
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failure  to  insure  said  building  agreeably  to  the  conditions  of 
these  presents,  or  in  case  of  failure  to  deliver  or  exhibit  such 
receipt  as  above  provided,  or  in  case  of  failure  on  the  part  of 
said  parties  of  the  first  part  to  keep  or  perform  any  other 
agreement,  stipulation  or  condition  herein  contained,  then 
in  each  case  or  all  of  such  cases,  the  whole  amount  of  the  said 
principal  sum  shflU,  at  the  option  of  the  said  party  of  the 
second  part,  his  heirs,  executors,  administrators  or  assigns, 
which  may  be  exercised  at  any  time  after  any  default,  wdth- 
out  any  notice  whatever  to  the  mortgagors  or  either  of  them, 
their  heirs,  executors,  administrators  or  assigns,  service  or 
giving  such  notice  in  any  manner  being  hereby  expressly 
waived,  be  deemed  to  have  become  due,  and  the  same  with  in- 
terest thereon  at  the  rate  aforesaid  shall  thereupon  be  collect- 
ible in  a  suit  at  law  or  by  foreclosure  of  this  mortgage,  in  the 
same  manner  as  if  the  whole  of  said  principal  sum  had  been 
made  payable  at  the  time  when  any  such  failure  shall  occur 
as  aforesaid." 

It  appeared  from  the  testimony  of  the  defendant  Minde- 
man, which  was  taken  under  objection,  that  the  note  and 
mortgage  was  given  to  cover  advances  to  be  made  to  him  by 
Herman,  but  that  none  were  ever  in  fact  made.  September 
11,  1902,  Herman  sold  the  note  and  mortgage  to  the  plaintiff, 
who  was  an  innocent  purchaser  thereof,  and  made  the  follow- 
ing indorsement  upon  the  note: 

"For  value  received,  I  hereby  sell,  transfer  and  assign  the 
within  note  and  the  interest  coupons  thereto  attached  and. 
numbered  four  to  six  inclusive  (previous  interest  coupons 
having  been  paid  and  surrendered),  to  Josephine  Thorp, 
without  recourse." 

Findings  and  judgment  of  foreclosure  were  made  and 
signed,  and  the  Mindemans  appealed  from  the  judgment  as 
well  as  from  a  subsequent  order  appointing  a  receiver,  i 

Charles  J.  Weaver,  for  the  appellants. 

Thomas  L.  Kennan,  for  the  respondent. 

1  WiNSLOw,  J.  The  important  question  in  this  case  is 
whether  the  note  in  suit  is  negotiable.    The  appellants  argue 
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that  the  note  and  mortgage  must  be  construed  together  as  one 
•contract;  that,  so  construed,  the  note  requires  the  perform- 
ance of  other  acts  besides  the  payment  of  money,  and  is  ren- 
dered uncertain  both  as  to  amount  and  time  of  payment,  and 
hence  is  nonnegotiable.  The  general  rule  that  agreements 
contemporaneously  executed  and  pertaining  to  the  same  sub- 
ject matter  are  to  be  construed  together  is  so  familiar  and 
so  frequently  acted  upon  that  it  needs  only  to  be  stated.  The 
<luestion  how  far,  if  at  all,  this  rule  imports  into  a  promissory 
note  the  collateral  agreements  contained  in  an  accompanying 
mortgage,  is  the  question  to  be  considered  in  this  case.  The 
collateral  agreements  contained  in  the  mortgage,  which  the 
appellants  claim  are  imported  into  the  note  and  destroy  its 
negotiability,  are:  first,  the  agreement  that,  in  case  of  failure 
by  the  mortgagor  to  insure  the  buildings  in  the  mortgagee's 
favor  in  approved  insurance  companies,  the  mortgagee  may 
insure  the  same,  and  the  premiums  paid  shall  be  a  lien  on 
the  premises  "added  to"  the  amount  of  the  note;  and,  sec- 
ond, the  agreement  that  in  case  of  failure  to  so  insure,  or  to 
pay  interest  or  taxes  when  due,  or  to  deliver  or  exhibit  tax 
receipts  showing  the  payment  of  the  taxes,  then  the  whole 
principal  shall  become  due  at  the  mortgagee's  option,  and 
without  notice.  It  will  be  observed  that  the  only  one  of  these 
agreements  which  the  note  contains  in  terms  is  the  agreement 
that  the  principal  shall  become  due  without  notice,  at  the  op- 
tion of  the  mortgagee,  upon  failure  to  pay  interest  or  comply 
with  any  of  the  other  conditions  of  the  mortgage;  but  the 
argument  is,  in  effect,  that  all  of  the  collateral  agreements  in 
the  mortgage  have  become  a  part  of  the  note  by  virtue  of  the 
legal  principle  just  stated.^  This  is  a  decidedly  revolutionary 
proposition.  If  it  be  true,  both  the  business  world  and  the 
eourts  have  been  sadly  in  error  for  many  years.  This  court 
held  at  an  early  day  that  a  note  negotiable  on  its  face  retained 
its  negotiable  character  notwithstanding  it  was  secured  by  a 
mortgage  upon  real  estate,  and,  when  transferred  before  due. 
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carried  the  mortgage  with  it  relieved  of  all  equities  {Croft  v^ 
Bunster,  9  Wis.  503)  ;  and  that'the  words  "secured  by  real- 
estate  mortgage"  upon  the  face  of  the  note  were  not  suflBcient 
to  charge  the  assignee  with  notice  of  any  defense,  nor  of  the- 
terms  of  mortgage  (Kelley  v.  Whitney,  45  Wis.  110;  Boyle  v. 
Lyhrand,  113  Wis.  79,  88  N.  W.  904).  (if  all  the  agreements 
L^  contained  in  every  mortgage  are,  as  matter  of  law,  imported 
into  the  note,  these  propositions  could  not  be  true,  for  tne- 
general  rule  (except  as  cliqjiged  by  statute)  is  that  negotiable 
instruments  cannot  be  bound  up  and  fettered  with  collateral 
agreements  for  the  doing  of  other  things  besides  the  payment 
of  money,  and  retain  their  negotiable  character.  Upon  the- 
principle  contended  for,  the  most  simple  real-estate  mort- 
gage would  deprive  the  note  which  it  secures  of  its  negotiable 
character,  because  it  would  import  into  the  note  one  or  more 
collateral  agreements  which  are  not  for  the  payment  of 
money.  Fortunately  it  is  not  necessary  to  give  so  violent  a 
shock  to  the  well  imderstood  principles  of  law  governing  the 
negotiability  of  notes  and  mortgages.)  The  appellants'  con- 
tention really  results  from  a  confusion  of  ideas.  They  lay 
down  the  well-understood  proposition  that  contemporaneous 
instruments  relating  to  the  same  subject  matter  are  to  be  con- 
strued together,  and  conclude  that  it  follows  that  a  note  and 
mortgage,  though  separately  executed,  are  one  instnmient, 
and  that  the  note  is  that  instniment.  The  rule  that  instru- 
ments are  to  be  construed  together  does  not  lead  to  this  result. 
Construing  together  simply  means  that,  if  there  be  any  pro- 
visions in  one  instrimient  limiting,  explaining,  or  otherwise 
iiiTccting  the  provisions  of  another,  they  will  be  given  effect 
as  between  the  parties  themselves  and  all  persons  charged 
with  notice,  so  that  the  intent  of  the  parties  may  be  carried 
out,  and  that  the  whole  agreement  actually  made  may  be  ef- 
fectuated. This  does  not  mean  that  the  provisions  of  one  in- 
strument are  imported  bodily  into  another,  contrary  to  the  in- 
tent of  the  parties.     They  may  be  intended  to  be  separate 
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instxuinenta,  and  to  provide  for  entirely  different  things,  as  in 
the  very  ease  before  us.  The  note  is  given  as  evidence  of  the 
debt  and  to  fix  the  terms  and  time  of  payment.  It  is  usually 
complete  in  itself — a  single,  absolute  obligation.  The  pur- 
pose of  the  mortgage  is  simply  to  pledge  certain  property  as 
security  for  the  payment  of  the  note.  The  agrcetnents  which 
it  contains  ordinarily  have  no  bearing  on  the  absolute  en- 
gagements of  the  note,  but  simply  relate  to  the  preservation 
of  the  security  given  by  its  terms;  such  as  the  payment  of 
taxes,  the  insurance  of  houses,  and  the  like.  While  the  two 
instruments  will  be  construed  together  whenever  the  question 
as  to  the  nature  of  the  actual  transaction  becomes  material,, 
this  does  not  mean  that  the  mortgage  becomes  incorporated 
into  the  note,  nor  that  the  collateral  agreements  to  pay  the 
taxes,  or  to  insure  the  property,  or  that  the  mortgagee  might 
insure  in  case  of  default  by  the  mortgagor  and  have  an  addi- 
tional lien  therefor,  become  parts  of  the  note.  These  agree- 
ments  pertain  to  another  subject,  namely,  the  preservation 
intact  of  the  mortgaged  property.  The  promise  to  pay  is 
one  distinct  agreement,  and,  if  couched  in  proper  terms,  is 
negotiable.  The  pledge  of  real  estate  to  secure  that  promise- 
is  another  distinct  agreement,  which  ordinarily  is  not  in- 
tended to  affect  in  the  least  the  promise  to  pay,  but  only  to 
give  a  remedy  for  failure  to  carry  out  the  promise  to  pay. 
The  holder  of  the  note  may  discard  tlie  mortgage  entirely,  and 
sue  and  recover  on  his  note ;  and  the  fact  that  a  morti»'age  had 
Ixjen  given  with  the  note,  containing  all  manner  of  agree- 
ments relating  simply  to  the  preservation  of  the  security, 
would  cut  no  figure.  A  pleading  alleging  such  facts  would 
be  stricken  out  as  frivolous  or  irrelevant.  / 

This  idea  is  well  expressed  in  the  ca:??eof  Gamett  v.  Myers 
(Xeb.)  94  K  W.  803,  where  it  is  said: 

"If  the  terms  and  conditions  of  the  mortgage  are  limited 
to  the  proper  province  of  the  mortgage — that  is,  to  provide 
security  for  the  indebtedness — its  provisions  relating  solely 
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to  the  security  will  not  affect  the  negotiability  of  the  note. 
If  the  Holder  of  the  note  is  compelled  to  pay  the  taxes  or  in- 
surance on  the  mortgaged  property  to  protect  the  security, 
and  is  afterwards  allowed  to  recover  the  amount  so  paid  in 
addition  to  the  principal  indebtedness,  this  does  not  affect 
the  amount  of  the  indebtedness  itself." 

It  may  be  added  to  this  that  provisions  to  that  effect  in  the 
mortgage  do  not  affect  at  all  the  absolute  character  of  the 
promise  to  pay  contained  in  the  note,  and  hence  do  not  affect 
its  negotiability.  A  very  interesting  and  instructive  dis- 
<!U8sion  of  this  question  will  be  found  in  the  opinion  in  the 
xjase  of  Frost  v.  Fisher,  13  Colo.  App.  322,  58  Pac.  872, 
where  the  same  conclusion  is  reached. 

pThe  propositions  so  far  laid  down  seem  incontrovertible  if 
the  principle  is  to  be  maintained  that  a  note  negotiable  in 
form  remains  negotiable  notwithstanding  it  is  secured  by  an 
ordinary  real-estate  mortgage.  As  might  be  expected,  we  are 
referred  to  no  authorities  which  really  take  issue  with  that 
principle,  or  squarely  hold  that  the  agreements  of  every  mort- 
gage are  imported  into  the  accompanying  note.  The  nearest 
approach  to  such  a  holding,  perhaps,  is  the  case  of  Noell  v. 
{raines,  68  Mo.  649,  where  a  provision  in  a  deed  of  trust  as 
to  the  time  of  payment  of  the  debt  was  held  to  control  the 
terms  of  the  note  in  tlie  hands  of  a  purchaser  with  notice.  A 
very  vigorous  and  persuasive  dissenting  opinion  was  filed  in 
this  case,  which  forms  instructive  reading  on  this  very  ques- 
tion ;  but,  in  any  event,  the  case  does  not  reach  the  proposi- 
tion that  agreements  in  a  mortgage,  simply  relating  to  the 
preservation  of  the  security,  are  ever  to  be  considered  as  im- 
ported into  the  note.  Starting  from  the  fundamental  propo- 
sition that  the  ordinary  negotiable  note,  accompanied  by  the 
ordinary  real-estate  mortgage  with  the  ordinary  covenants 
to  pay  taxes,  etc.,  form  two  separate  contracts,  both  being  a 
part  of  the  same  transaction,  but  each  relating  to  its  own  sub- 
ject matter  and  not  interfering  with  the  other,  just  as  a  build- 
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ing  contract  and  a  bond  to  secure  its  performance  are  sepa- 
rate and  distinct,  let  us  consider  in  what  respect,  if  any,  the- 
note  and  mortgage  in  this  case  differ  from  the  ordinary  note- 
and  mortgage. 

As  will  be  seen  by  reference  to  the  papers  themselves,  the- 
mortgage  contains  conditions  requiring  the  payment  of  taxes 
on  the  premises  by  the  mortgagor;  the  exhibition  of  the  re* 
ceipts  therefor  to  the  mortgagee;  the  maintenance  of  insur- 
ance on  the  buildings  in  approved  companies,  with  the  right 
to  the  mortgagee  to  insure  in  case  of  failure  of  the  mortgagor,, 
the  expense  to  be  a  lien  on  the  premises  "added  to  the* 
amount"  of  the  note ;  also  a  provision  that  in  case  of  failure- 
to  pay  interest,  taxes,  or  insurance,  or  to  exhibit  the  tax  re- 
ceipts, the  principal  sum  shall,  at  the  option  of  the  mort- 
gagee, become  due  without  notice.  Turning  to  the  note,  we 
find  that  it  provides  that,  if  default  is  made  in  payment  of 
interest,  or  in  case  of  failure  to  comply  with  any  of  the  con- 
ditions or  agreements  of  the  mortgage,  then  the  principal 
shall  become  due,  at  the  option  of  the  mortgagee,  without 
notice.  It  will  be  noticed  at  once  that  none  of  the  collateral 
agreements  of  the  mortgage  are  in  terms  imported  into  the 
note  except  the  agreement  that  the  principal  shall  become 
due,  at  the  mortgagee's  option,  in  case  of  failure  to  perform, 
any  of  the  agreements  of  the  mortgage.  It  will  be  noticed 
also  that  the  other  collateral  agreements  contained  in  the 
mortgage  are  simply  agreements  providing  for  the  due  pres- 
ervation of  the  mortgage  security,  and  not  affecting  in  any 
way  either  the  time  of  payment  or  the  amount  of  the  note. 
These  agreements  are  the  agreement  to  pay  the  taxes  and  ex- 
hibit the  receipts,  the  agreement  to  effect  and  maintain  in- 
surance on  the  buildings  for  the  mortgagee's  benefit,  and  the 
agreement  that  the  mortgagee  may  insure  in  case  of  default, 
and  have  a  lien  on  the  premises  "added"  to  the  note  for  the 
premiums  paid.  There  was,  indeed,  a  claim  made  that  the- 
agreement  that  the  premiums  paid  should  constitute  a  liea 
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added  to  the  note  meant  that  the  note  was  to  be  increased  by 
the  amount  paid,  so  that  the  amount  of  the  note  was  tliereby 
rendered  uncertain;  but  we  think  it  plain  that  the  clause 
simply  provides  for  the  acquiring  of  a  lien  upon  the  prem- 
ises in  addition  to  the  lien  of  the  note.  This  meaning  seems 
-so  obvious  to  us  that  we  will  spend  no  more  time  upon  the 
suggestion. 

These  last-named  collateral  agreements,  then,  being  simply 
proper  agreements  for  the  preserv^ation  of  the  security,  and 
not  intended  nor  fitted  to  qualify  or  affect  in  any  way  the  ab- 
solute promises  of  the  note,  do  not,  upon  the  principles  here- 
inbefore laid  down,  enter  into  or  change  the  note  in  the  least, 
nor  affect  its  negotiability.  Such  being  the  case^  we  have 
only  to  consider  the  question  whether  the  agreement^at  the 
whole  principal  of  tlie  note  shall  be  due  at  the  mortgagee's 
option  in  case  of  a  failure  to  pay  interest  or  perform  any  of 
the  conditions  of  the  mortgage  renders  the  note  nonnegoti- 
able.  Upon  this  question  appellant  places  reliance  upon  the 
•  cases  of  Continental  Nat,  Bank  v.  McGcGch,  73  Wis.  332,  41 
N.  W.  409,  and  W.  W,  Kimball  Co,  v.  Mellon,  80  Wis.  133, 
48  N.  W.  1100.  In  the  first  of  these  cases,  an  agreement  in- 
serted in  the  note,  providing  that  the  payee  might  sell  col- 
lateral securities  at  any  time  if  they  declined  in  value,  and 
apply  the  proceeds,  less  expense  of  sale,  on  the  debt,  and  the 
balance  should  forthwith  become  due,  was  held  to  make  the 
note  uncertain  as  to  ampimt  and  time  of  payment,  and  hence 
nonnegotiable.  In  the  Kimball  Case,  an  agreement  that,  in 
case  of  failure  to  pay  any  instalment,  or  of  any  attempt  to 
dispose  of  or  remove  the  chattel  for  which  the  note  was  given, 
the  holder  might  declare  the  whole  amount  due,  and  collect 
same  by  suit  or  sale  of  the  property,  and,  if  there  was  a  de- 
ficiency after  sale,  it  should  be  payable  on  demand,  was  held 
to  make  both  amount  and  time  of  payment  uncertain,  and 
hence  make  tlie  note  nonnegotiable.  It  must  be  admitted 
that  both  of  these  ca?es  have  a  strong  tendency  to  support  the 
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position  of  the  appellants  upon  the  proposition  that  the  time 
of  payment  is  rendered  uncertain  by  the  agreement  before  us. 
Especially  is  this  true  of  the  Kimball  Case.  In  that  case  the 
uncertainty  as  to  time  resulted  from  the  fact  that,  in  case 
the  giver  of  the  note  failed  to  pay  an  instalment,  or  at- 
tempted to  dispose  of  or  remove  the  property  sold,  the  holder 
might  at  once  collect  the  whole.  In  the  present  case  the 
agreement  is  that  in  case  of  failure  to  pay  interest  or  keep 
taxes  and  insurance  paid  the  holder  may  at  once  collect  the 
whole.  In  both  cases  the  contingency  depends  upon  the  acts 
or  omissions  of  the  maker  of  the  note. 

We  should  find  it  quite  liard,  if  not  impossible,  to  differ- 
entiate the  two  cases  were  it  not  for  the  provisions  of  the  ne- 
gotiable instruments  law  (ch.  356,  Laws  of  1899),  which  was 
passed  since  the  decisions  cited,  and  prior  to  the  giving  of  the 
note  in  questiomj  This  law  gives  the  general  requirements  of 
negotiable  paper  in  sec.  1675 — 1,  among  which  are  the  fol- 
lowing: 

"(1)  It  must  be  in  writing  signed  by  the  maker  or  drawer. 
(2)  Must  contain  an  unconditional  promise  or  order  to  pay 
a  sum  certain  in  money.  (3)  Must  be  payable  on  demand 
or  at  a  fixed  or  determinable  future  time." 

The  law  then  provides,  in  sec.  1675 — 2,  that  the  sum  is  cer- 
tain within  the  meaning  of  the  law  though  it  is  to  be  paid 
"(3)  by  stated  instalments,  with  a  provision  that  upon  de- 
fault in  payment  of^ny  instalment  or  of  interest  the  whole 
shall  become  due.'7The  law  further  provides,  in  sec.  1675 — 4, 
that  an  instrument  is  payable  at  a  determinable  future  time, 
within  the  meaning  of  the  law,  which  is  payable  "(4)  at  a 
fixed  period  after  date  or  sight,  though  payable  before  then 
on  a  contingency."  These  two  provisions  seem  to  cover  this 
whole  case,  and  leave  really  nothing  to  discuss.  This  note  is 
payable  at  a  fixed  period  after  date,  but  may  be  made  pay- 
able before  that  time  upon  the  happening  of  certain  con- 
tingencies which  are  within  control  of  the  maker.    The  latter 
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clause  quoted  would  seem  to  have  been  added  to  meet  just 
such  cases  as  the  present.  Such  agreements  as  we  have  here 
are  of  very  frequent  occurrence,  and  it  was  evidently  the  pur- 
pose to  provide  for  them.  | 

The  case  of  Wisconsin  Yearly  Meeting  v,  Bahler,  115  Wis. 
289,  91  N.  W.  678,  is  also  somewhat  relied  on  by  appellants^ 
but  it  evidently  has  no  bearing  on  the  case.  In  that  case  it 
was  held  that  a  clause  in  a  note  authorizing  the  confession  of 
judgment  at  any  time,  whether  due  or  not,  rendered  the  note 
nonnegotiable,  because  the  time  of  payment  depended  en- 
tirely on  the  whim  or  caprice  of  the  maker.  As  an  additional 
reason  for  the  ruling,  the  fact  that  the  negotiable  instruments 
law  allows  the  insertion  of  a  clause  authorizing  a  confession 
of  judgment  if  not  paid  at  maturity  was  also  referred  to. 
i  \Vhile  we  have  considered  this  question  as  absolutely  set- 
tled by  the  negotiable  instruments  law,  it  must  not  be  sup- 
posed that  we  have  failed  to  examine  and  carefully  consider 
the  numerous  cases  cited  by  the  appellants,  mostly  from 
western  courts,  as  having  some  bearing  upon  this  question. 
We  have  been  unable  to  find  that  any  of  these  cases  really 
conflict  with  the  general  proposition  laid  down  in  the  begin- 
ning, namely,  the  {)roposition  that  the  ordinary  provisions  of 
a  real-estate  mortgage  requiring  payment  of  taxes  and  other 
acts  by  the  mortgagor  for  the  preservation  of  the  mortgaged 
property  are  not  imported  into  the  accompanying  note  simply 
because  the  papers  are  simultaneously  executed  as  a  part  of 
the  same  transaction.  A  number  of  them  are  cases  decided 
by  the  Kansas  Court  of  Appeals,  and  are,  in  substance,  to  the 
effect  that,  where  a  bond  or  note  in  terms  refers  to  the  mort- 
gage, and  declares  it  to  bo  "a  part  of  this  contract,"  and  the 
mortgage  contains  covenants  to  pay  taxes,  insure,  keep  build- 
ings in  repair,  and  the  like,  and  that  the  entire  sum  shall  be- 
come due  in  case  of  default  in  any  of  such  agreements,  this 
renders  the  bond  or  note  nonnegotiable.  Such  ar^  the  cases  of 
Lochrow  V.  Cline,  4  Kan.  App.  716,  46  Pac.  720;  Chapman 
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t?.  Steiner,  6  Kan.  App.  326,  48  Pac.  607,  and  Wisirand  v. 
Parker,  7  Kan.  App.  662,  52  Pac  69.^ It  goes  without  say- 
ing that  snch  cases  have  no  bearing  on  the  present  case,  be- 
cause here  there  is  no  clause  in  the  note  making  the  iiK^rt- 
gage  a  part  thereof,  or  adopting  its  provisions,  except  the  pro- 
vision authorizing  the  whole  amount  to  be  declared  due  upon 
certain  contingencies. 

Another  line  of  cases,  from  Nebraska,  holds  that,  where  a 
mortgage  provides  that  the  mortgagor  shall  pay  the  taxes 
levied  on  the  mortgagee  for  or  on  account  of  the  mortgage, 
this  agreement  destroys  the  negotiability  of  the  note,  because 
it  renders  the  amount  uncertain.  Oameti  v.  Meyers  (Neb.) 
94  N.  W.  803 ;  Consterdine  v.  Moore  (Neb.)  96  N.  W.  1021 ; 
AUen  V.  Dvnn  (Neb.)  99  N.  W.  680.  Such  seems  also  to  be 
the  effect  of  the  case  of  Brooke  v.  Struthers,  110  Mich.  562, 
68  N.  W.  272.  Without  stopping  to  consider  whether  these 
decisions  should  be  approved  or  not,  it  is  enough  to  say  that 
they  are  not  at  all  in  conflict  with  the  present  decision.  The 
agreement  to  pay  taxes  was  to  pay  taxes  which  might  be 
levied  on  the  mortgagee,  not  the  taxes  on  the  mortgaged  prop- 
erty ;  hence  the  agreement  had  no  connection  with  the  pres- 
ervation of  the  security,  and  was  construed  by  the  courts  as. 
an  agreement  to  pay  an  indefinite  sum  as  a  part  of  the  note- 
In  the  cases  of  Donaldson  v.  Orant,  15  Utah,  231,  49  Pac. 
779,  and  Oilhert  v.  Nelson,  5  Kan.  App.  528,  48  Pac.  207, 
notes  containing  stipulations  very  similar  to  those  found  in 
the  present  case  are  pronounced  nonnegotiable  upon  what 
seems  to  us  very  unsatisfactory  reasoning,  which  we  feel  no 
inclination  to  follow,  especially  in  view  of  the  positive  pro- 
visions of  our  negotiable  instruments  law  before  cited,  f 

—  X 

The  cases  of  Dilley  v.  Van  Wie,  6  Wis.  209,  and  Elmore 
V.  Hoffman,  6  Wis.  68,  are  also  cited  as  sustaining  appel- 
lants' contention,  but  it  is  evident  that  they  do  not.  In  the 
Dilley  Case  tfie  note  contained  an  express  clause  subjecting  it 
to  the  provisions  of  another  agreement,  made  on  the  same  day> 
Vol.  12a— 11 
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by  which  it  appeared  that  the  payment  was  subject  to  certain 
equities  between  the  parties.  The  clause  was  rightly  held  to 
deprive  the  paper  of  its  negotiable  character.  In  the  Elmore 
Case  it  was  held  that  a  collateral  agreement  made  between  the 
parties  contemporaneously  with  a  note,  by  which  the  payee 
agreed  to  give  day  of  payment  on  the  note  ^11  the  happening 
of  a  certain  named  contingency,  was  admissible  in  evidence 
to  defeat  an  action  on  the  note  in  the  hands  of  one  who  pur- 
chased the  note  with  notice  of  the .  contemporaneous  agree- 
ment. We  hold,  therefore,  that  under  the  present  negotiable 
instruments  law  the  note  in  the  present  case  is  negotiable, 
and  in  so  holding  it  is  evident  that  the  cases  of  Continental 
Nat.  Bank  v.  McOeoch,  73  Wis.  332,  41  K  W.  409,  and 
W.  1^.  Kimball  Co.  v.  Mellon,.80  Wis.  133,  48  K  W.  1100, 
are  overruled  so  far,  at  least,  as  they  hold  that  such  agreo- 
menta  create  an  uncertainty  in  the  time  of  payment. 

I  The  next  contention  made  by  the  appellants  is  that  the 
written  transfer  of  the  note  was  not  a  commercial  indorse- 
ment, but  a  mere  assignment,  and  hence  that  the  transferee 
took  it  subject  to  all  equities.  We  think  this  contention  can- 
not be  sustained^  The  addition  of  the  words  "without  re- 
course" does  not  impair  the  negotiable  character  of  the  in- 
strument. Laws  of  1899,  ch.  356,  sec.  1676 — 8.  While  there 
is  doubtless  some  authority  tending  to  support  appellants' 
claim,  we  think  that  there  can  be  no  doubt  that  the  transfer 
in  the  present  case  must  be  held  to  be  a  commercial  indorse- 
ment under  the  decisions  of  this  court  in  the  cases  of  Crosby 
r.  Eouh,  16  Wis.  616 ;  Bange  v.  Flint,  25  Wis.  544;  Murphy 
V.  Dunning,  30  Wis.  296.  In  all  of  these  cases  a  negotiable 
note  was  transferred  by  attaching  it  to  a  negotiable  bond 
which  recited  that  the  note  was  thereby  "assigned  and  trans- 
ferred" to  the  holder  of  the  bond  as  security  for  the  payment 
of  the  bond,  there  being  no  indorsement  on  the  note  itself ; 
and  this  was  held  an  indorsement  within  the  law  merchant* 
Here  there  is  an  agreement  on  the  back  of  the  note  itself. 
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signed  by  the  payee,  by  which  he  sells,  assigns,  and  transfers 
the  note  to  the  plaintiff.  |  The  intent  to  j)a8s  title  and  make  the 
note  transferable  by  indorsement  and  delivery  afterwards 
seems  very  plain.  Such,  also,  seems  to  be  the  current  of  au- 
thority.   1  Daniel,  Neg.  Inst.  (5th  ed.)  §  688e.  / 

But  it  is  argued  that  the  evidence  shows  that  the  plaintiff 
made  Herman  her  agent  in  buying  the  note  and  mortgage, 
and  that  Herman's  knowledge  was  consequently  her  knowl- 
edge. There  is  really  nothing  in  the  evidence  which  sub- 
stantiates this  claim.  The  plaintiff  was  the  only  witness  on 
the  subject,  and  she  testified  that  she  purchased  the  mortgage 
of  Herman  herself,  and  paid  the  full  principal  simi  therefor ; 
that  she  went  to  his  office  for  the  purpose  of  buying  mort- 
gages, and  told  him  she  had  some  money  to  invest,  and  pur- 
chased this  mortgage  of  him ;  that  she  looked  at  a  number, 
and  he  read  over  several  he  had  for  sale;  tibat  he  said  they 
were  first  mortgages,  and  she  took  his  word  for  what  they 
were,  and  trusted  his  judgment.  There  is  nothing  to  show 
that  Herman  was  at  any  time  plaintiff's  agent,  or  had  her 
money  to  invest,  or  that  the  transaction  was  anything  but  a 
purchase  by  the  jflaintiff  and  a  sale  by  Herman.  True,  she 
says  that  she  presumed  Herman  was  acting  for  her,  and  that 
«he  took  his  judgment  in  the  matter,  but  these  statements  are 
clearly  merely  the  expression  of  the  idea  that  she  was  rely- 
ing on  his  statements  that  the  mortgages  were  first  mortgages, 
and  desirable  securities  to  purchase. 

After  judgment  was  entered  upon  affidavits  showing  that 
the  premises  were  inadequate  security  for  the  loan,  and  were 
in  need  of  repair,,  the  court  appointed  a  receiver,  with  power 
to  collect  rents,  etc.  The  defendants  Mindeman  and  wife  ap- 
peal from  this  order  "in  so  far  as  said  order  and  from  that 
part  of  said  order,  which  applies  to  the  lower  flat  of  said 
building  on  said  premises."  It  appeared  by  affidavit  th-at  the 
lower  flat  of  the  building  was  in  possession  of  a  tenant,  who 
bad  paid  rent  in  advance  for  more  than  the  period  of  re- 
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demption,  and  it  is  urged  that  the  receiver  could  collect  noth- 
ing of  him,  and  henc^  that  this  part  of  the  premises  should 
have  been  omitted  in  the  order.  We  are  unable  to  see  any 
merit  in  this  appeal.  <If  there  are  vested  rights  in  this  ten- 
ant, doubtless  he  can  protect  them,  and  protect  them  equally 
well  however  the  order  appointing  a  receiver  runs.  Nor  does 
the  inclusion  of  the  lower  flat  affect  the  defendant  Minde- 
man  in  the  least,  because  the  rent  has  been  paid  to  him  ac- 
cording to  the  aflSdavit  There  was  an  ample  showing  jus- 
tifying the  appointment  of  the  receiver. 

By  the  Court. — pTudgment  and  order  appealed  from  af- 
firmed. / 


Peeussee,  Appellant,  vs.  The  Supreme  Hive  of  the 
Ladies  of  the  Maccabees  of  the  Woeld  and  another, 
Respondents, 

October  19— -November  15,  190i. 

Life  insurance:  Benefit  societies:  Change  of  beneficiaries:  Vested 

rights. 

1.  A  married  woman,  to  whom  was  issued  a  certificate  in  a  benefit 

society  payable  to  her  husband  (who,  without  special  agreement 
with  the  wife,  retained  possession  of  the  certificate  and  paid 
the  dues  necessary  to  keep  the  insurance  in  force),  changed  the 
beneficiary  without  the  knowledge  of  the  husband.  The  change 
was  effected  without  complying  in  all  respects  with  the  rules 
of  the  benefit  society,  but  it  nevertheless  issued  to  the  wife  a 
new  certificate  with  different  beneficiaries,  the  old  certificate 
still  remaining  in  possession  of  the  husband.  Held^  that  no 
circumstances  were  disclosed  sufficient  to  give  the  husband  any 
vested  interest  in  the  certificate  or  its  proceeds. 

2.  In  such  case,  the  mere  possession  of  the  certificate  or  policy 

by  the  husband,  who  has  voluntarily  paid  the  dues  thereon, 
all  explainable  by  the  marital  relations,  and  'consistent  with 
the  rights  of  the  wife  remaining  undisturbed  thereby,  is  not 
suflicient  to  show  a  vested  right  in  the  husband,  nor  to  divest 
the  right  of  the  wife  to  change  the  beneficiary  at  will. 
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Appeax  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  Wabrek  D.  Tabkant,  Circuit  Judge.    Affirmed. 

Action  to  recover  on  a  beneficiary  certificate.  Lizzie  Preus- 
ser,  wife  of  appellant,  acquired  a  membership  with  a  bene- 
ficiary certificate  of  $1,000,  in  the  defendant,  the  Supreme 
Hive  of  the  Ladies  of  the  Maccabees  of  the  World.  The 
mortuary  benefits,  by  the  terms  of  such  certificate,  were  made 
payable  to  appellant.  She  delivered  such  certificate  to  her 
husband  merely  for  safe  keeping,  so  far  as  appears,  where  it 
remained  till  she  died.  He  paid  the  dues  necessary  to  keep 
the  insurance  in  force,  but  without  any  special  agreement 
with  his  wife  to  do  so.  Some  five  years  after  the  certificate 
was  issued,  without  the  knowledge  of  her  husband,  she  ap- 
plied to  the  corporation  to  have  it  changed  so  that  one  half  of 
the  mortuary  benefit  upon  the  maturity  thereof  would  go  to 
appellant,  and  one  half  to  her  daughter  Lottie.  The  old  cer- 
tificate was  not  surrendered,  nor  was  any  demand  made  upon 
appellant  therefor.  The  rules  of  the  corporation  permitted 
such  changes  to  be  made  upon  condition  of  the  surrender  of 
the  old  certificate,  or  in  lieu  thereof,  proof  of  its  loss,  or  that 
it  was  in  the  possession  of  another  who  refused  to  deliver  it, 
or  of  some  other  satisfactory  reason  why  it  could  not  be  re- 
turned. The  excuse  given  in  this  instance  for  not  surren- 
dering the  certificate  was  that  it  was  inconvenient  to  pro- 
cure it.  Such  excuse  was  embodied  in  the  application,  con- 
sidered with  an  explanatory  letter  as  to  the  nature  of  the  in- 
convenience, accepted  as  satisfactory  and  the  application  was 
granted,  a  new  certificate  being  issued  and  delivered  to  Mrs. 
Preusser.     She  died  in  a  few  months  after  such  change.  ^^ 

Thereupon  a  claim  was  made  on  behalf  of  the  daughter  Lot-        * '? 
tie,  under  the  new  certificate,  for  one  half  of  the  sum  pay-  "* 

able  thereon,  and  a  claim  was  made  on  behalf  of  appellant 
for  the  whole  thereof.  The  corporation  was  permitted  to  pay 
such  fund  into  court.  Such  proceedings  were  thereafter 
taken  that  an  issue  was  formed  in  this  action  to  determine 
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their  rights  in  respect  thereto.  Lottie  being  a  minor  appeared 
by  a  guardian  ad  litem.  The  result  of  the  trial  of  such  issue 
was  that  facts  were  found  in  harmony  with  the  foregoing, 
and  thereupon  the  court  decided  that  it  was  competent  for 
the  corporation  to  waive  strict  compliance  with  its  rule,  as 
to  the  surrender  of  the  first  certificate  before  issuing  the  new 
one,  and  that  plaintiff  acquired  no  vested  interest  in  the 
former  by  reason  of  the  possession  thereof  and  payment  of 
the  dues  necessary  to  keep  the  insurance  in  force.  Accord- 
ingly judgment  was  entered  in  favor  of  Lottie  for  one  half 
of  the  fund  deposited  in  court,  as  aforesaid,  and  for  costs 
against  plaintiff.  Such  judgment  was  entered  and  plaintiff 
appealed. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Edgar  L.  ^ood,  and  for  the  respondents  on  that  of  F.  J. 
Vfaltlfiers. 

Marshall,  J.  That  Mrs.  Preusser  had  the  absolute  right 
to  change  the  beneficiary  in  her  certificate,  subject  to  the 
rules  of  the  corporation  and  such  modifications  thereof  as  it 
chose  to  make,  unless  plaintiff  before  the  attempt  in  that  re- 
gard acquired  a  vested  interest  therein,  is  ruled  by  Berg  v. 
BamkoeUer,  112  Wis.  587,  88  N.  W.  606;  Waldum  v.  Horn- 
stad,  119  Wis.  312,  96  N.  W.  806,  and  numerous  cases  else- 
where. 

Doubtless,  the  beneficiary  named  in  a  certificate  or  policy 
of  insurance  may  obtain  an  interest  therein,  there  being  noth- 
,^^   .  ing  in  the  contract  of  insurance  to  prevent  it,  precluding  any 

*^  change  thereof  to  his  prejudice  without  his  consent  {Adams 

V.  Grand  Lodge  A.  0.  U.  W.  105  Cal.  321-324,  38  Pac. 
914),  but  there  is  no  circumstance  disclosed  by  the  evidence 
or  mentioned  in  the  findings  here  sufficient  to  accomplish 
such  result.  As  indicated  in  the  statement,  so  far  as  appears, 
appellant  voluntarily  paid  his  wife's  dues  upon  her  mem- 
bership.    That  does  not  suggest  the  existence  of  any  agree- 


V*' 
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ment  between  them  giving  him  an  interest  in  the  insurance 
in  consideration  of  making  such  payments,  nor  does  the  mere 
possession  by  him  of  the  certificate,  imder  the  circumstances, 
suggest  that  it  was  delivered  to  him  as  a  gift. 

True,  as  counsel  argues,  in  stating  the  rule  in  most  of  the 
sid judications  as  regards  the  right  of  the  owner  of  a  certifi- 
cate of  the  kind  in  question  to  change  the  beneficiary  with- 
out regard  to  the  latter's  wishes,  it  is  commonly  said  that 
such  right  exists  where  the  assured  has  paid  the  dues  neces- 
sary to  keep  the  insurance  in  force,  but  that  by  no  means  is 
a  necessary  condition  of  such  right  under  all  circumstances. 
The  fact  that  the  payments  were  made  by  one,  other  than 
the  assured,  does  not  form  an  exception  to  the  general  rule, 
unless  such  payment  was  characterized  by  circumstances  giv- 
ing the  payor  such  an  interest  in  the  certificate,  that  at  least 
a  court  of  equity  would  protect  it.    Mere  voluntary  payment 
by  a  husband  of  his  wife's  expenses  for  insurance,  explain- 
able by  the  marital  relations,  and  consistent  with  her  rights. 
aa  to  such  insurance  remaining  undisturbed  thereby,  cannot 
of  itself  be  deemed  sufficient  to  show  a  vested  right  in  him 
therein.    This  case  does  not  fall  under  such  adjudications  as 
Adams  v.  Orand  Lodge,  supra.  Lemon  v.  Phoenix  Mut.  L. 
Ins.  Co.  38  Conn.  294,  but  rather  under  such  adjudications 
as  Fish  t\  Equitable  Aid  Union  (Pa.)  11  Atl.  84;  Jory  v. 
Supreme  Council  A.  L.  H.  106  Cal.  20,  38  Pac.  524;  Brown 
V.  Grand  Lodge  A.  0.  U.  W.  80  Iowa,  287,  45  K  W.  884; 
Byrne  v.  Casey,  70  Tex.  247,  8  S.  W.  38 ;  Appeal  of  Beatty, 
122  Pa.  St.  428,  15  Atl.  861;  Masonic  B.  Asso.  v.  Bunch, 
109  Mo.  660,  19  S.  W.  26 ;  and  many  other  cases  that  might 
be  referred  to.    They  arc  all  to  the  effect  that  during  the  life- 
time of  the  assured,  he  may  change  the  beneficiary  at  will, 
even  though  the  certificate  or  policy  is  in  the  possession  of  the 
beneficiary  who  has  paid  the  dues  thereon. 

By  the  Court. — The  judgment  is  affirmed. 


168  SUPREME  COURT  OF  WISCONSIN.      [Nor. 

Goldmann  v.  Milwaukee  £.  B.  db  L.  Co.  123  Wis.  168. 


QouDUANKy  Bespondent,  vs.   The  Melwattseb  Elsotbio 
Railway  &  Light  Company,  Appellant 

Odoher  19—NovemJ)er  15,  1904, 

Street  railways:  Traveler  croasiflg  track:  Right  of  wtfif:  "Due  caref* 
Personal  injuries:  Negligence:  Contributory  negligence:  Evidence, 

1.  Due  care  in  approaching  a  railway  track  can  be  satisfied  only 

by  full  use  of  the  senses  of  sight  and  hearing  at  the  last 
moment  of  opportunity  before  passing  the  line  between  safety 
and  peril. 

2.  Reasoning  is  not  due  care  when  opportimity  for  observation 

exists. 

3.  A  traveler  crossing  a  railway  track  cannot  rely  on  any  assump- 

tion that  a  car  is  moving  at  a  reasonable,  or  any  other,  rate  of 
speed,  where  he  has  opportunity  to  observe  the  contrary. 

4.  No  right  of  way  can  be  said  to  exist  in  favor  of  a  traveler 

crossing  a  railway  track  when«  as  established  by  the  result, 
some  diminution  of  the  speed  of  the  car  was  necessary  to 
enable  him  to  pass  in  safety. 

5.  It  may  be  the  most  obvious  negligence  to  exercise  a  clear  right, 

and,  if  so,  and  contributing,  it  precludes  recovery. 

6.  Plaintiff,   approaching    defendant's    double    tracks,    when    his 

horse's  head  was  some  fifteen  feet  from  the  nearest  track, 
stopped  and  looked  in  one  direction  and  saw  no  car  approach- 
ing. He  then  looked  in  the  other  direction  and  saw  a  car  about 
a  block  (389  feet)  away,  coming  towards  him  very  slowly,  and 
started  his  horse  at  a  speed  of  about  two  miles  an  hour  to 
cross  the  tracks  without  again  looking  for  a  car.  When  the 
horse  was  on  the  first  track,  he  then  looked  and  saw  the  car 
about  half  a  block  away,  coming  very  rapidly,  and  urged  his 
horse  to  greater  speed,  reaching  a  velocity  of  about  three 
miles  an  hour,  but  before  getting  across  was  struck  and  in- 
jured. Held,  that  plaintiff  was  guilty  of  contributory  negli- 
gence precluding  recovery. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
Kee  county :  OiittEN  T.  Williams,  Circuit  Judge.    Reversed. 

The  plaintiff,  according  to  his  own  statement;  was  driving 
south  on  Sixth  street,  in  Milwaukee,  "when  he  came  to  State 
street,  on  which  were  double  tracks  of  the  defendant's  rail- 
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way.  As  he  reached  a  point  where  he  was  substantially  on 
the  north  cross  walk,  and  his  horse's  head  some  fifteen  feet 
north  of  the  north  railroad  track,  he  stopped,  and  looked 
west,  and  saw  no  car;  then  looked  east,  and  saw  one  about  a 
block  (389  feet)  away,  coming  towards  him  very  slowly.  He 
started  his  horse  at  a  speed  of  abont  two  miles  an  hour  to 
cross  State  street,  without  again  looking  for  a  car.  When  he 
had  progressed  so  that  his  horse  was  upon  the  track,  and  his 
front  wheels  close  to  the  north  track,  his  little  daughter  cried 
out  to  look  out  for  the  car.  He  then  looked,  and  saw  it  about 
half  a  block  away,  coming  very  rapidly.  He  urged  his  horse 
to  greater  speed,  reaching  a  velocity  of  about  three  miles  an 
hour,  but  before  getting  across  was  struck  and  injured.  Upon 
the  trial  the  jury  found  by  special  verdict  that  the  defendant 
was  guilty  of  negligence  proximately  causing  the  injury,  and 
that  plaintiff  was  not  guilty  of  contributory  negligence,  and 
that  it  was  consistent  with  due  care,  after  first  seeing  the  car, 
to  have  failed  to  ascertain  thereafter  that  its  speed  and  posi- 
tion were  such  as  to  render  dangerous  an  attempt  to  cross  in 
front  of  it.  Defendant  made  several  motions,  and,  amongst 
others,  one  to  set  aside  and  reverse  the  answers  to  these  two 
questions  relating  to  contributory  negligence,  and  for  judg- 
ment in  its  favor  upon  the  verdict  so  amended.  Its  motion 
was  denied,  and  judgment  rendered  for  the  plaintiff,  from 
which  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Spooner  <&  Rose- 
craniz,  and  oral  argument  by  C.  M.  Rosecrantz. 

For  the  respondent  there  was  a  brief  by  W.  H.  Rubin,  at- 
tomey,  and  C.'H.  Van  AUtine,  of  counsel,  and  oral  argu- 
ment by  Mr.  Rubin. 

Dodge,  J.  This  case  falls  so  clearly  within  the  principles 
announced  in  a  long  line  of  decisions,  and  so  completely  with- 
in the  material  facts  of  such  cases  as  Nolan  v,  M,,  L.  S.  £ 
W.  R.  Co.  91  Wis.  16,  64  N.  W.  319;  White  v.  C.  &  N.  W. 
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R.  Co.  102  Wis.  489,  78  N.  W.  585 ;  Koester  v.  C.  &  N.  W. 
R.  Co.  106  Wis.  460,  82  K  W.  295,  and  Guhl  v.  WUtcomh, 
109  Wis.  69,  85  N.  W.  142— that  extended  discussion  or 
even  reiteration  of  the  reasons  controlling  it,  cannot  be  jus- 
tified. Due  care  in  approaching  a  railway  track  can  be  sat- 
isfied only  by  the  full  use  of  the  senses  of  sight  and  hearing 
at  the  last  moment  of  opportunity  before  passing  the  line  be- 
tween safety  and  peril.  Schroeder  v.  W.  C.  R.  Co.  117  Wis. 
33,  38,  93  N.  W.  837.  The  last  moment  for  such  observatioi^ 
in  the  present  case  was  just  before  plaintiff's  horse  stepped 
upon  the  track  on  which  plaintiff  knew  a  car  was  approach- 
ing, for  the  evidence  was  undisputed  that  the  movement  of 
the  horse  was  so  slow  and  so  without  momentum  as  to  approxi- 
mate the  plaintiff  almost  exactly  to  the  situation  of  a  foot 
passenger,  as  to  whom  it  is  pointed  out  that  the  single  step 
onto  the  track  is  negligence  unless,  before  taking  it,  he  as- 
sures himself,  by  observation,  of  its  safety,  if  the  view  is  un- 
obstructed. Had  plaintiff,  during  the  eight  or  nine  seconds 
occupied  in  driving  from  the  sidewalk  crossing  onto  the 
track,  looked  even  once  more  at  the  approaching  car,  he  must 
have  observed,  according  to  his  own  description,  that  its  speed 
was  such  as  to  make  the  crossing  perilous  unless  he  greatly 
accelerated  the  movement  of  his  horse  or  that  of  the  car  was- 
diminished.  During  all  this  period,  however,  with  full  op- 
portunity to  look  and  see,  he  proceeded  without  a  glance,  re- 
lying, if  he  thought  at  all,  on  his  reasoning  as  to  the  safety. 
Koasoning,  however,  is  not  due  care  when  opportunity  for  ob- 
servation exists.  It  is  only  when  deprived  in  some  degree  of 
such  opportunity  that  one  may,  consistently  with  due  care^ 
rely  on  his  judgment  as  to  chances.  Tesch  v.  Milwaukee  E, 
B.  &  L.  Co.  108  Wis.  593,  84  K  W.  823 ;  Schroeder  v.  W.  C. 
E.  Co.,  supra.  Neither  can  he,  as  counsel  suggests,  rely  on 
any  assumption  that  a  car  is  moving  at  a  reasonable,  or  any 
other,  rate  of  speed,  where  he  has  opportunity  to  observe  the 
contrary. 


15]  AUGUST  TEEM,  1904.  171 

Goldmatm  v.  Milwaukee  E.  B.  <&  L.  Co.  123  Wis.  168. 

\ 

Respondent's  counsel  also  seems  to  invoke  the  doctrine  of 
a  right  of  way  in  favor  of  plaintiff,  and  cites  thereto  Tesch 
V.  Milwaukee  E.  R.  <fi  L.  Co,,  supra.  That  no  such  right  ex- 
isted when,  as  established  by  the  result,  some  diminution  of 
the  speed  of  the  car  was  necessary  to  enable  him  to  pass  in 
safety,  is  fully  declared  in  that  case  and  in  Stafford  v.  Chip- 
pewa Yalley  E.  B.  Co.  110  Wis.  331,  335,  85  N.  W.  1036; 
but  whether  it  did  or  not  is  immaterial.  It  may  be  the  most 
obvious  negligence  to  exercise  a  clear  right,  and,  if  so,  and 
contributing,  it  precludes  plaintiff  from  recovery.  Brown  v. 
C.  &  N.  W.  R.  Co.  109  Wis.  384,  85  N.  W.  271 ;  Watermolety 
V.  Fox  River  E.  R.  &  P.  Co.  110  Wis.  153,  157,  85  N.  W. 
663. 

As  result  of  these  considerations  we  deem  it  conclusively 
established  beyond  difference  of  opinion  that  "a  person  in 
the  exercise  of  ordinary  care,  under  circumstances  similar  to 
those  surrounding  the  plaintiff,  after  first  seeing  the  car,, 
would  have  ascertained  at  some  time  thereafter,  and  before 
the  horse  reached  the  first  track,  that  the  speed  and  position 
of  the  car  was  such  as  to  render  ali  attempt  to  cross  in  front 
of  the  car  dangerous,"  and  that  "want  of  ordinary  care  on 
the  part  of  the  plaintiff  did  contribute  to  produce  the  injury 
he  received;"  hence  that  the  negative  answers  to  these  two 
questions — ^respectively  the  fourth  and  fifth  of  the  special 
verdict — should  have  been  set  aside,  and  affirmative  answer 
substituted  by  the  court  upon  defendant's  motion  for  such 
order. 

By  the  Court. — Judgment  reversed,  and  cause  remanded 
with  directions  that  the  circuit  court  grant  defendant's  mo- 
tion to  change  the  answers  to  the  fourth  and  fifth  questions 
in  the  special  verdict  from  "JST o"  to  "Yes,"  and  upon  the  ver- 
dict, as  so  changed,  to  enter  judgment  for  defendatit. 
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M^^SKEy  Respondent,  vs.  City  of  Milwaukee,  imp.,  Ap- 
pellant. 

October  2(h-Novemher  15,  1904. 

Jktunicipal  corporations:  Liability  for  negligence  of  member  of  fre 

department. 

A  city  was  empowered  by  its  charter  to  organize  a  fire  department, 
to  be  composed  of  such  officers  and  men  as  should  be  required 
and  employed  in  the  management  and  conduct  of  its  fire 
apparatus,  to  establish  rules  and  regulations  for  such  depart- 
ment, to  purchase  material,  and  to  equip  and  run  such  de- 
partment, including  the  power  to  employ  the  officers  and  men 
specified,  and  all  other  necessary  help.  Plaintiff,  in  the  em- 
ploy of  a  coal  dealer,  was  assisting  in  weighing  coal  purchased 
by  the  city  for  use  in  its  fire  department,  and  in  doiug  so  it 
was  necessary  to  move  a  pair  of  scales.  B.,  an  employee  in 
the  fire  department  of  the  city,  was  in  charge  of  a  tug  oper- 
ated and  controlled  by  the  city,  to  which  the  coal  was  to  be 
delivered,  and  so  interfered  with  the  moving  of  the  scales  that, 
without  the  fault  or  neglect  of  plaintiff,  they  fell  and  injured 
plaintiff.    Held: 

(1)  B.,  at  the  time  of  the  injury,  was  acting  within  the 
scope  of  his  employment. 

(2)  The  city  was  engaged  in  the  performance  of  a  public 
service,  from  which  it  derived  no  special  benefit  or  advan- 
tage in  Its  corporate  capacity,  but  which  it  was  bound  to  see 
performed  in  pursuance  of  a  duty  imposed  by  law  for  the 
general  welfare  of  its  Inhabitants,  and  was  not  liable  for  the 
personal  injury  occasioned  by  the  negligence  of  B... 

Appeal,  from  an  order  of  the  superior' court  of  Milwau- 
kee county:  J.  C.  Ludwig,  Judge.    Reversed. 

This  is  an  appeal  by  the  city  from  an  order  overruling  its 
demurrer  to  the  complaint  alleging,  in  effect,  that  June  26, 
1903,  the  plaintiff  was  an  employee  of  the  Milwaukee- West- 
ern Fuel  Company,  a  corporation  engaged  in  buying  and  sell- 
ing all  kinds  of  coal,  and  having  its  docks  and  principal  place 
of  business  in  Milwaukee;  that  as  such  employee  it  was  the 
plaintiff's  duty  to  help  load  and  unload  and  weigh  coal  upon 
;the  docks  of  the  company;  that  on  the  same  day,  and  for 
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some  time  prior  thereto,  the  defendant  Brown  was  in  the  emr 
ploy  of  the  city,  and  as  such  it  was  his  duty  to  assist  in  the 
loading  and  weighing  of  coal  purchased  by  the  city  for  the- 
use  of  its  fire  department;  that  on  the  day  named  Brown  was 
in  charge  of  a  certain  tug  operated  and  controlled  by  the  city,, 
which  was  anchored  and  fastened  near  the  docks  of  the  com- 
pany in  the  city;  that  the  company,  pursuant  to  contract  with; 
the  city,  had  agreed  to  deliver  a  certain  quantity  of  coal  to- 
the  city  for  the  use  of  its  fire  department ;  that  in  pursuance 
of  such  contract,  and  to  carry  away  the  coal  so  purchased  by 
the  city.  Brown  called  with  the  tug  at  the  docks  of  the  com- 
pany ;  that  before  loading  the  coal  on  the  tug  it  was  necessary 
to  weigh  the  same;  that  the  plaintiff,  with  the  assistance  of 
other  employees  of  the  company,  loaded  a  pair  of  scales  on  a 
cart  and  transported  the  same  to  that  portion  of  the  docks 
near  which  the  tug  was  fastened;  that  when  they  arrived 
there  the  cart  was  stopped,  and  the  plaintiff  took  hold  of  the 
scales  with  his  right  hand  at  a  small  opening  at  the  bottom, 
thereof  intended  for  that  purpose;  that  the  plaintiff  waited 
for  his  co^mployees  to  assist  him  in  taking  down  the  scales, 
which  were  very  heavy,  and  required  the  combined  strength 
of  four  men  to  take  them  safely  from  the  cart ;  that  Brown 
then  and  there  boasted  that  he  could  take  the  scales  down 
alone  without  any  assistance  whatever ;  that  Brown  moved  to- 
ward the  scales ;  that  the  plaintiff  and  his  co-employees  told' 
him  to  keep  away;  tha|  such  warning  had  scarcely  been  ut- 
tered before  Brown  recklessly,  carelessly,  and  negligently 
pushed  the  scales  along  the  cart,  the  bottom  of  which  was  in- 
clined in  the  direction  in  which  the  scales  were  so  pushed; 
that  before  the  plaintiff  had  opportunity  of  removing  his- 
right  hand  from  said  opening  the  scales  were  negligently  and 
recklessly  pushed  over  the  plaintiff's  right  hand  by  Brown,. 
thereby  severely  bruising  said  hand  and  crushing  the  ring 
finger  of  that  hand  so  that  the  same  will  have  to  be  ampu- 
tated ;  that  the  plaintiff  fully  believed  that  Brown  would  not. 
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•meddle  with  the  scales  after  he  had  been  warned  to  keep 
away ;  that  Brown  acted  so  suddenly  that  the  plaintiff,  in  the 
<exercise  of  due  care,  was  unable  to  escape  the  consequences 
of  Brown's  reckless  and  negligent  acts.  Then  follow  several 
allegations  as  to  the  nature  and  extent  of  the  plaintiff's  in- 
jury and  damages. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Carl  Rvnge,  city  attorney,  and  W.  J.  Zimmers,  assistant 
'city  attorney,  and  for  the  respondent  on  that  of  D,  J.  Dalton 
.and  F.  F.  Thiel 

Cassoday,  C.  J.  We  are  constrained  to  agree  with  counsel 
-for  the  plaintiff  that  at  the  time  of  the  injury  the  defendant 
Brown  was  acting  within  the  scope  of  his  employment.  The 
important  question  presented  is  whether  the  city  is  liable  for 
Tiis  alleged  careless  and  negligent  conduct  while  so  acting. 
The  common  council  of  the  city  was  empowered  to  establish 
a  fire  department,  and  "to  purchase  fire  engines  and  other 
fire  apparatus,  and  to  organize  a  fire  department,  composed 
.of  a  chief  engineer,  one  or  more  assistant  engineers,  and  such 
other  officers  and  men  as  shall  be  required  and  employed  in 
the  management  and  conduct  of  such  fire  engines  and  ap- 
paratus, and  to  establish  rules  and  regulations  for  such  de- 
partment;" and  also  power  to  purchase  material,  and  equip 
and  run  such  department,  including  the  power  to  employ  the 
officers  and  men  specifically  named,  "and  all  other  necessary 
help."  Subch.  XIV  of  the  charter  [ch.  184,  Laws  of  1874], 
and  particularly  sees.  3  and  4.  Of  course,  the  common  coun- 
cil not  only  had  the  powers  thus  expressly  granted,  but  also 
such  other  powers  as  might  be  necessary  or  convenient  to 
•carry  into  execution  the  powers  thus  expressly  granted.  Gil- 
man  v.  Milwaukee,  61  Wis.  592,  21  N.  W.  640,  and  cases 
there  cited.  Such  powers  were  sufficient  to  authorize  the  pur- 
chase of  all  necessary  coal  for  the  fire  department,  and  to 
transport  the  same  from  the  docks  to  the  place  of  use,  and 
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to  employ  all  necessary  help  to  do  such  work.  It  sufficiently 
appears  from  the  complaint  that  Brown  was,  at  the  time  of 
the  injury,  an  employee  of  the  city  in  the  fire  department. 
Tn  conducting  a  fire  department,  the  city,  in  the  language  of 
Chief  Justice  Dixon,  "is  engaged  in  the  performance  of  a 
public  ser\'ice,  in  which  it  has  no  particular  interest,  and 
from  which  it  derives  no  special  benefit  or  advantage  in  its 
corporate  capacity,  but  which  it  is  bound  to  see  performed 
in  pursuance  of  a  duty  imposed  by  law  for  the  general  wel- 
fare of  the  inhabitants  or  of  the  community."  Hayes  v.  City 
of  Oshhosh,  33  Wis.  318.  That  case  followed  cases  in  Mas- 
sachusetts, where  it  was  held : 

"A  city  is  not  liable  for  a  personal  injury  occasioned  by 
the  negligence  of  the  members,  appointed  and  paid  by  the 
city  council,  of  a  fire  department  established  by  the  city 
council  pursuant  to  an  act  of  the  legislature."  Hafford  v. 
New  Bedford,  16  Gray,  297 ;  Fisher  v.  Boston,  104  Mass.  87. 

Such  seems  to  be  the  general  rule.  Jewett  v.  New  Haven, 
38  Conn.  368 ;  ^Yilcox  v.  Chicago,  107  111.  334 ;  Robinson  v. 
Evansville,  87  Ind.  334;  McFadden  v,  Jewell,  119  Iowa, 
321,  93  N.  W.  302,  60  L.  R.  A.  401 ;  20  Am.  &  Eng.  Ency. 
of  Law  (2d  ed.)  1205,  and  cages  there  cited;  2  Dillon,  Mun. 
Corp.  (4th  ed.)  §  976.  Later  cases  in  this  court  are  to  the 
same  effect.  Kuehn  v.  Milwaukee,  92  Wis.  263,  65  !N".  W. 
1030;  Folk  v.  Milwaukee,  108  Wis.  359,  84  K  W.  420. 
Such  rule  is  applicable  to  the  case  at  bar. 

By  the  Court. — The  order  of  the  superior  court  is  reversed, 
and  the  cause  is  remanded  with  direction  to  sustain  the  de- 
murrer, and  for  further  proceedings  acco.  Jing  to  law. 
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Ulleich,  Respondent,  vs.  Ullrich  and  others,  Appellants. 

October  20— November  15,  1904. 

Partition:  Surviving  widow:  Right  to  maintain-  action:  Statutes: 

Construction:  Estates:  Dower, 

1.  Under  the  section  of  the  statutes  governing  partition  (sec.  3101, 

Stats.  1898),  a  widow  In  possession  of  the  homestead,  and  hav- 
ing unassigned  dower  in  the  other  real  estate,  cannot  maintain 
an  action  of  partition  against  the  heirs  of  the  hushand. 

2.  Such  want  of  right  in  the  surviving  widow  to  maintain  an  action 

of  partition  is  not  changed,  either  expressly  or  by  implication, 
in  the  enactment  of  ch.  336,  Laws  of  1899,  or  of  ch.  280,  Laws 
of  1903. 

3.  An  unassigned  dower  right  is  not  an  estate  in  lands. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  Oeben  T.  Willdlms,  Circuit  Judge.    Reversed. 

This  is  an  action  for  partition  of  real  estate.  The  com- 
plaint alleges  that  the  plaintiff  is  the  widow  of  one  Ignatz 
Ullrich,  deceased,  who  died  January  29,  1903,  leaving  a 
homestead  and  about  twenty  other  parcels  of  real  estate  in 
Milwaukee  county;  that  the  plaintiff  is  in  possession  of  the 
homestead,  and  has  a  dower  ii;iterest  in  the  other  lands ;  that 
three  of  the  defendants  are  children  and  five  are  grandchil- 
dren of  the  deceased,  all  constituting  the  heirs  at  law  of  the 
deceased;  that  the  said  children  and  grandchildren  own  the 
said  real  estate  subject  to  the  homestead  and  dower  rights  of 
the  plaintiff.  Certain  of  the  defendants  are  named  as  having 
some  interest  in  the  property,  and  the  administrator  was  also 
joined  as  a  defendant,  and  partition  of  the  property  is  de- 
manded. The  defendants  demurred  generally  to  the  com- 
plaint, and,  the  demurrer  being  overruled,  the  defendants 
appeal. 

The  cause  was  submitted  for  the  appellants  on  the  brief  of 
Austin,  Fehr  &  Gelirz,  and  for  the  respondent  on  that  of 
McElroy  <&  Eschweiler, 


15]  AUGUST  TERM,  1904.  ITT 

Ullrich  V.  Ullrich,  123  Wis.  176. 

WiNSLOW,  J.  The  question  is  whether  a  widow  in  posses- 
sion of  the  homestead,  and  having  an  unassigned  dower  in- 
terest in  other  real  estate,  can  maintain  a  partition  action 
against  the  heirs  of  the  husband.  This  question  seems  to  be 
settled  by  a  mere  reading  of  the  first  section  of  the  chapter  on 
partition,  which  says: 

"All  persons  holding  lands  as  joint  tenants  or  tenants  in 
common  may  have  partition  thereof  by  civil  action.  .  .  . 
Such  action  may  be  maintained  by  any  person  who  has  any 
estate  in  possession  of  the  lands  of  which  partition  is  sought, 
but  not  by  any  one  who  has  only  an  estate  therein  in  rever- 
sion or  remainder."    Sec.  3101,  Stats.  1898. 

As  said  in  Pahst  B.  Co.  v.  Helms,  105  Wis.  441,  81  K  W. 
882: 

"The  object  of  this  statute  was  plainly  to  settle  and  obviate 
the  disputes  and  diflBculties  attending  the  joint  occupancy  of 
lands,  and  to  sever  the  undivided  possession  so  that  each  per- 
son entitled  to  such  possession  should  thereafter  have  a  right 
tb  the  sole  possession  of  a  certain  part  of  the  property,  in- 
stead of  a  general  right  with  the  other  co-tenants  to  the  pos- 
session of  the  whole." 

The  idea  is  that  there  is  a  concurrent  undivided  possession 
of  the  whole  by  all  the  tenants,  which  is  to  be  transformed 
into  separate  possession  by  each  tenant  of  a  specific  part* 
There  is  no  such  concurrent,  undivided  possession  existing 
here.  The  plaintiff  is  neither  a  joint  tenant  nor  a  tenant  in 
common  with  any  of  the  defendants  as  to  any  of  the  lands. 
She  is  in  exclusive  possession  of  the  homestead,  and  she  has; 
only  an  unassigned  dower  right  in  the  remaining  lands.  Am 
unassigned  dower  right  is  not  an  estate  in  lands.  Howe  v. 
McGivem,  25  Wis.  525 ;  Famsworth  v.  Cole,  42  Wis.  403 ; 
10  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  146. 

It  is  argued  that  by  ch.  336,  Laws  of  1899,  and  ch.  280, 

Laws  of  1903,  the  statutes  governing  the  action  of  partition 

have  been  so  far  changed  as  to  permit  a  person  circumstanced 

as  this  plaintiff  is  to  bring  a  partition  action.    Inspection  of 
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these  acts,  however,  clearly  demonstrates  that  such  is  not  the 
case.  The  first  of  these  acts  was  intended  to  make  complete 
provision  for  the  ascertainment  and  adjudication  of  the  rights 
of  defendants  in  partition  suits  who  were  entitled  to  dower 
or  homestead  rights  in  the  property,  while  the  second  of  the 
acts  was  intended  to  give  greater  scope  to  the  action  in  the 
matter  of  the  litigation  of  conflicting  interests  and  titles,  as 
well  as  the  assignment  of  homestead  and  dower  rights;  but 
neither  of  the  acts  affects  the  provisions  of  sec  3101,  supra, 
either  expressly  or  by  implication. 

By  the  Court, — Order  reversed,  and  action  remanded  with 
directions  to  sustain  the  demurrer  to  the  complaint. 


Laev  Lumber  Company  vs.  Auee  and  another,  Appellants, 
and  D.  K.  Jeffris  Lumber  Company,  Eespondent 

October  20 — Novemher  15,  190^. 

Appeal:  Findings  J>y  referee:  Mechanics'  liens:  Lien  of  suhcontractor: 
Notice  to  owner:  Service:  Sufficiency:  Statutes, 

1.  It  Is  not  error  to  confirm  the  findings  of  a  referee  where  they 

are  supported  by  the  evidence. 

2.  The  notice  required  by  the  statute  to  be  served  upon  the  owner 

by  one  who  claims  a  mechanic's  lien  as  a  subcontractor,  where 
the  owner  is  out  of  the  state,  is  held  properly  served  upon  one 
who  attended  to  the  owner's  business  in  his  absence,  and  who 
had  authority  to  represent  him  in  transactions  pertaining  to 
his  business  affairs. 
8.  Under  sec.  3315,  Stats.  1898,  a  notice  by  a  subcontractor  to  the 
owner,  setting  forth  that  the  subcontractor  was  employed  to 
furnish,  and  did  furnish,  material  as  specified,  for  the  erec- 
tion and  construction  of  the  building,  with  the  amount  due 
from  the  principal  contractor,  fulfills  the  requirements  of  the 
statutes.  It  is  not  necessary  that  the  notice  should  state  that, 
at  the  time  of  the  sale  to  the  principal  contractor,  it  was 
agreed  that  the  material  was  furnished  to  be  used  "for  or  in 
or  ab'-'it"  the  erection  or  construction  of  the  building.  Mab- 
6HALL,  J.,  dissents. 
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Apfeax  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county :  J.  C.  Lxtdwig,  Judge.    Affirmed. 

An  action  to  enforce  a  lien  for  material  furnished  by 
plaintiff  in  the  construction  and  erection  of  houses  for  the  de- 
fendant Louis  Auer,  The  cause  was  referred,  and  the  ref- 
eree found  the  following  facts : 

The  defendant  D.  K,  Jeffris  Lumber  Company  is  a  duly 
organized  corporation  of  this  state,  dealing  in  lumber.  The 
defendant  Louis  Auer  was  at  the  time  of  these  transactions 
the  owner  of  the  real  estate  described  in  the  pleadings,  and 
situated  in  the  city  of  Milwaukee.  On  or  about  March  1, 
1897,  he  entered  into  a  contract  with  one  John  Eyan,  a  con- 
tractor and  builder,  for  the  erection  and  construction  of  the 
houses  described  in  the  referee's  report.  The  D.  K.  Jeffris 
Lumber  Company  sold  and  delivered  to  John  Eyan  lumber 
and  shingles  of  the  value  of  $212.45.  This  lumber  was  sold 
by  the  D.  K.  Jeffris  Lumber  Company  to  be  used  and  it  was 
used  by  the  defendant  John  Ryan  for,  in,  and  about  the  erec- 
tion and  construction  of  the  buildings  for  the  defendant 
Louij  Auer  on  the  real  estate  above  referred  to.  The  last 
•charge  for  this  material  was  April  15,  1897.  On  June  12, 
1897,  the  D.  K.  Jeffris  Lumber  Company  gave  notice  to 
Louis  Auer  and  the  United  States  Fidelity  &  Guaranty  Com- 
pany, claiming  a  subcontractor's  Uen,  by  serving  on  them  the 
following  notice : 

^To  Mr.  Louis  Auer  and  the  United  States  Fidelity  <&  Guar- 
anty  Company- 
"Gentlemen  :  You  will  please  take  notice  that  the  under- 
signed, the  D.  K.  Jeffris  Lumber  Company,  a  corporation 
duly  organized  and  existing  under  and  by  virtue  of  the  laws 
of  the  state  of  Wisconsin,  was  employed  by  John  Eyan,  doing 
business  under  the  name  of  the  John  Eyan  Lumber  Com- 
pany at  the  city  of  Milwaukee,  Wisconsin,  to  furnish  lum- 
loer  and  materials  as  set  forth  in  the  annexed  statement  of 
account  marked  'Exhibit  A'  at  the  prices  therein  set  forth; 
that  no  part  thereof  has  been  paid,  but  there  is  still  due 
thereon  from  said  John  Eyan  to  the  D,  K.  Jeffris  Lumber 
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Company  the  sum  of  Two  Hundred  and  Forty-Four  Dollars 
and  twenty-five  cents  ($244.25) ;  that  said  lumber  and  ma- 
terials were  purchased  by  said  Ryan  on  the  15th  day  of 
April,  1897,  were  intended  by  him  to  be  used  and  were  act- 
ually used  in  and  about  the  erection  and  construction  of  your 
five  dwelling  houses  and  two  flats  situated  in  the  city  of  Mil- 
waukee, county  of  Milwaukee  and  state  of  Wisconsin,  in  the 
Sixteenth  Ward,  on  land  in  the  Southwest  Quarter  of  Sec- 
tion thirty  (30)  in  Block  bounded  on  the  North  by  Grand 
avenue,  on  the  east  by  Twenty-fifth  street,  on  the  South  by 
Sycamore  street,  and  on  the  West  by  Twenty-sixth  street, 
more  particularly  described  as  follows,  to  wit:  In  Block  One 
(1)  Cross  and  Ludington's  Addition  the  South  Sixty-seven 
(67)  feet  of  the  North  Two  Hundred  Seventeen  (217)  feet 
of  the  East  One  Hundred  Fifty-one  and  sixty-six  hundredths 
(151.66)  feet  and  the  East  One  Hundred  Twenty  (120)  feet 
of  the  South  One  Hundred  Thirty  (130)  feet,  being  part  of 
the  present  Lots  Eleven,  (11)  Twelve  (12)  and  Fourteen 
(14),  and  all  of  Lots  Thirteen  (13),  Twenty-one  (21), 
Twenty-two  (22),  Twenty-three  (23),  and  Twenty-four 
(24),  in  said  Block  One  (1). 

"Please  take  further  notice  that  the  said  D.  K.  Jeffris 
Lumber  Company,  the  undersigned,  hereby  claims  a  lien 
upon  said  djvelling  houses  and  flats  and  the  lots  upon  which 
the  same  are  situated  for  the  lumber  and  materials  furnished, 
in  accordance  with  chapter  143  of  the  Revised  Statutes  of 
the  Stato  of  Wisconsin  and  the  acts  amendatory  thereof,  and 
upon  all  the  right,  title  and  interest  which  you  had  in  said 
lands  upon  which  said  houses  are  situated  at  the  time  said 
lumber  and  materials  were  furnished  and  delivered  to 
the  amount  of  Two  Hundred  and  Forty-four  Dollars  and 
Twenty-five  cents  ($244.25)  as  aforesaid. 

"Dated  Milwaukee,  June  12th,  A.  D.  1897. 
"Yours  respectfully, 

"D.  K.  Jeffris  Lumber  Company, 
"By  Stark  &  Hansen,  Its  Attorneys." 

Giving  amount  due  therefor,  with  attached  statement, 
properly  signed. 

The  D.  K,  Jeff  lis  Lumber  Company  filed  its  claim  for  lien 
July  16,  1897,  on  the  property,  and  brought  this  action  with- 
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in  due  time  to  recover  the  amount  due  and  to  establish  their 
lien. 

Upon  the  confirmation  of  the  referee's  report  by  the  court, 
judgment  was  awarded  for  the  amount  due,  and  a  foreclosure 
and  sale  of  all  of  defendant's  interest  in  so  much  of  the  prop- 
erty as  might  be  found  necessary  to  satisfy  the  judgment. 
This  is  an  appeal  from  the  judgment  by  the  defendant  Louis 
Auer  J  owner  of  the  property,  and  by  the  defendant  the  United 
States  Fidelity  <&  Ouaranty  Company,  the  surety  of  the  prin- 
cipal contractor  to  protect  the  owner  against  mechanics'  liens. 

For  the  appellants  there  was  a  brief  by  Winkler,  Flanders, 
Smith,  Bottum  <&  Fawsett,  and  oral  argument  by  F,  H.  Rewr 
ington. 

Otto  R.  Hansen,  for  the  respondent 

SiEBEGKEB,  J.  It  is  Contended  the  court  erred  in  confirm- 
ing the  finding  of  the  referee  to  the  effect  that  the  material 
furnished  by  the  D,  K.  Jeffris  Lumber  Company  was  sold 
and  deliyered  to  be  used  by  the  principal  contractor  for,  in, 
and  about  the  erection  and  construction  of  the  several  build- 
ings of  the  defendant  Louis  Auer.  Upon  examination  of  the 
proof,  we  find  that  this  finding  is  supported  by  the  evidence 
of  the  salesman,  Mr.  ]^nk,  who  was  in  the  employ  of  the 
lumber  company,  and  made  the  sale  of  the  material  to  Mr. 
Ryan,  the  principal  contractor.  He  testified  that  the  sale  of 
the  material  was  made  by  him  upon  bills  presented  by  the 
contractor,  specifying  the  materials  required  in  the  construc- 
tion of  these  buildings,  and  furthermore  tiiat  the  lumber  was 
sold  and  delivered  for  that  purpose.  It  is  not  questioned  but 
that  the  material  was  in  fact  used  for,  in,  and  about  the  erec- 
tion and  construction  of  the  buildings  owned  by  the  defend- 
ant Louis  Auer. 

It  is  urged  that  the  referee  erred  in  the  finding,  approved 
by  the  court,  that  the  D.  K.  Jeffris  Lumber  Company  made 
claim  for  a  materialman's  lien  by  giving  notice  in  writing. 
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as  required  by  the  statute,  to  the  owner  of  the  buildings,  that 
it  had  been  employed  by  the  principal  contractor  to  furnish 
and  that  it  did  furnish  him  materials,  with  a  statement  of  the 
material  furnished,  and  the  amount  due  therefor  from  the 
principal  contractor.  This  finding  is  first  assailed  ixpon  the 
ground  that  no  proof  of  the  proper  service  of  this  notice  upon 
the  owner  was  made.  The  statute  provides  that  such  service 
may  be  made^upon  the  owner  or  his  agent,  if  to  be  found  in 
the  county  where  the  property  is  situated,  and,  if  neither  can 
be  found  therein,  by  filing  the  notice  in  the  office  of  the  clerk 
of  the  circuit  court  of  such  county.  The.  notice  was  served 
upon  Mr.  Fehr,  then  in  the  employ  of  the  owner,  who  was 
out  of  the  state.  It  appears  that  Fehr  attended  to  the  busi- 
ness of  Mr.  AtLevin  his  absence,  and  had  authority  to  repre- 
sent him  in  transactions  pertaining  to  his  business  affairs. 
These  circumstances,  as  established  by  the  evidence,  clearly 
show  service  of  this  notice  upon  the  owner's  agent     . 

It  is  contended  further  that  the  written  notice  served  is 
insufficient,  under  the  requirements  of  the  statute.  Appel- 
lants argue  that  this  notice  should  state  that  at  the  time  of  the 
sale  of  this  material  to  the  principal  contractor  it  was  agreed 
that  the  material  was  furnished  to  be  used  "for  or  in  or 
about"  the  erection  or  construction  of  the  buildings.  The 
statute  (sec.  3315,  Stats.  1898)  provides  that  a  subcontractor 
of  a  principal  contractor,  furnishing  any  material  to  such 
principal  contractor,  "in  any  of  the  cases  mentioned  in  the 
preceding  section  shall  be  entitled  to  the  lien  and  remedy 
given  by  this  chapter;  if  within  sixty  days  after  .  . 
furnishing  such  materials,  he  shall  give  notice  in  writing 
.  .  .  setting  forth  that  he  has  been  employed  by  such 
principal  contractor  .  .  .  to  .  .  .  furnish  and  has 
furnished  such  .  .  .  material,"  etc  The 
words  "such  material"  manifestly  refer  to  material  fur- 
nished under  the  circumstances  and  conditions  of  the  preced- 
ing section,  giving  a  lien  to  the  principal  contractors  for  ma- 
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terial  furnished  to  be  used  "for  or  in  or  about"  the  erection 
or  construction  of  buildings.  It  is  apparent  that  no  such  lien 
can  be  maintained  unless  the  material  so  furnished  was  used 
"for  or  in  or  about"  the  erection  or  construction  of  the  build- 
ing. Does  the  statute,  however,  require  these  conditions  of 
the  sale  and  delivery  of  the  materials  so  furnished  to  be  set 
forth  in  the  notice  ?  The  statute  requires  that  the  notice  shall 
set  forth  that  he  has  been  employed  by  the  principal  con- 
tractor to  furnish  and  that  he  has  furnished  such  material, 
with  a  statement  of  the  material  furnished,  and  the  amount 
due  therefor  from  the  principal  contractor,  and  that  he  claims 
the  lien  given  by  the  chapter.  The  requirement  that  the  sub- 
contractor shall  set  forth  in  the  notice  that  he  has  been  em- 
ployed to  furnish  and.has  furnished  such  material  does  not 
import  that  the  purposes  and  conditions  of  the  sale  and  deliv- 
ery of  the  material  to  the  principal  contractor  shall  be  set  out 
in  ihe  notice.  If  it  sets  forth  the  facts  that  he  was  employed 
to  furnish  and  that  he  did  furnish  material  as  specified  for 
the  erection  and  construction  of  the  building,  with  the  amount 
due  from  the  principal  contractor,  the  terms  and  conditions 
of  the  statute  are  fulfilled.  The  purposes  of  this  statute  are 
twofold— first,  to  secure  payment  to  persons  who  furnish  ma- 
terial or  perform  labor  upon  the  structures  therein  mentioned ; 
and,  second,  to  apprise  the  owner  that  a  claim  therefor  is 
made  for  the  amount  due  for  such  labor  or  material.  These 
purposes  are  fulfilled  by  a  notice  setting  forth  the  facts  as 
above  stated.  We  find  no  express  requirement  in  the  lan- 
guage of  the  statute  that  the  terms  and  conditions  of  furnish- 
ing the  material  to  the  principal  contractor  should  be  set  out 
in  the  notice  for  a  claim  for  a  lien,  and  we  find  that  the  ob- 
jects of  the  statute  are  fully  accomplished  by  a  notice  for  a 
claim  of  a  lien  setting  forth  that  the  claimant  was  employed 
by  the  principal  contractor  to  furnish  and  that  he  did  fur- 
nish material  as  specified  for  the  erection  and  construction 
of  the  building.    The  notice  given  by  the  D,  K.  Jeffris  Lum- 


ISA         SUPREME  COURT  OF  WISOONSIK.       [Nov. 


Laev  Lumber  Co.  v.  Auer,  123  Wis.  178. 


ber  Company  meets  these  requiiements,  and  is  sufficient  under 
the  statute. 

We  find  no  errors  in  the  record,  and  must  affirm  the  judg- 
ment. 

By  the  Court. — ^The  judgment  is  affirmed. 

Mabshall,  J.  I  am  unable  to  agree  with  my  brethren  as 
to  the  sufficiency  of  the  notice  served  upon  the  proprietor  of 
the  building.  That  grows  out  of  inability  to  agree  with  them 
as  to  the  meaning  of  sec.  3315,  Stats.  1898. 

It  is  conceded  as  to  the  facts  of  this  case  that : 

(1)  Sec.  3314  made  it  a  condition  precedent  of  the  right 
of  the  principal  contractor  to  acquire  a  lien  upon  a  building 
for  material  furnished  to  the  proprietor  thereof  that  such  ma- 
terial shall  be  furnished  "for  or  in  or  about  the  erection,  con- 
struction, repair,"  etc.,  "thereof." 

(2)  A  subcontractor  can  only  acquire  a  lien,  where,  if  the 
material  were  furnished  by  the  principal  contractor,  he  might 
do  so. 

(3)  The  lien  petition  in  either  case  must  necessarily  show 
that  the  materials  were  furnished  as  specified  in  sec.  3314. 

(4)  It  is  a  condition  precedent  to  the  right  of  a  subcon- 
tractor to  acquire  a  lien  that  he  shall  have  complied  with  sec. 
3315,  as  to  giving  notice  to  the  proprietor  of  the  building,  and 
that  it  is  essential  to  such  notice  that  it  contains  all  the  feat- 
ures indicated  by  such  section. 

(5)  The  notice  given  by  the  subcontractor  in  this  case  did 
not  inform  the  proprietor  of  the  purpose  for  which  the  mate- 
rial was  furnished ; — ^that  it  did  no  more  than  to  inform  him 
that  the  respondents  sold  the  material  mentioned  to  the  prin- 
cipal contractor,  and  that  the  latter  intended  to  use  the  same 
in  or  upon  the  building  in  question,  and  that  the  same  was 
so  used ;  and  that  the  subcontractor  claimed  a  lien  upon  such 
building  under  cli.  143,  Stats.  1898.  All  of  which  might  be 
true  and  the  respondent,  at  the  time  of  the  sale  of  the  mate- 


15]  AUGUST  TERM,  1904.  185 

Laev  Lumber  Co.  v.  Auer,  123  Wis.  178. 

rial,  have  had  no  idea  whatever  as  to  what  use  the  purchaser 
intended  to  put  the  same  to,  much  less  that  the  seller  furnished 
such  material  on  the  faith  of  any  prospective  use  thereof. 

It  is  held  here  that  sec.  3315,  aforesaid,  only  requires  the 
notice  to  show  that  the  subcontractor  furnished  the  principal 
contractor  material  of  a  lienable  kind,  the  agreed  price  there- 
for, the  amount  due  for  the  same  and  that  the  former  claims 
a  lien  for  such  amount  upon  the  building  specified,  under 
ch.  143  of  the  statutes ; — that  the  notice  is  good  though  it  be 
entirely  silent  as  to  whether  the  material  was  furnished  on  the 
faith  of  the  building  or  not.  I  cannot  agree  to  that.  To  me 
the  statute  reads  plainly  otherwise. 

Section  3314,  aforesaid,  so  far  as  material  to  the  matter 
under  discussion,  reads  this  way : 

^'Every  person  who  ...  as  principal  contractor 
•  .  .  furnishes  any  materials  .  .  .  for  or  in  or  about 
the  erection,  construction,  repair,"  etc.,  ".  .  .  of  any 
dwelling  house,     .     .     .     shall  have  a  lien  thereupon,''  etc. 

Sec.  3315,  aforesaid,  so  far  as  it  concerns  this  case,  reads 

this  way: 

'*Every  person  who,  as  subcontractor  of  a  principal  con- 
tractor .  .  .  furnishes  any  materials  ...  in  any 
of  the  cases  mentioned  in  the  preceding  section  may  have  the 
lien  and  remedy  given  by  this  chapter  if,  within  sixty  days 
after  .  .  .  furnishing  such  materials,  he  shall  give  no- 
tice in  writing  to  the  owner,  or  his  agent,  of  the. property  to 
be  affected  by  such  lien  •  .  .  setting  forth  that  he  has 
been  employed  by  such  principal  contractor  ...  to 
furnish  or  has  furnished,  such  .  .  .  material,  with  a 
statement  of  .  .  .  the  materials  furnished,  the  amouut 
due  therefor  from  such  principal  contractor  .  .  .  and 
that  he  claims  the  lien  given  by  this  chapter." 

Is  it  not  perfectly  plain  that  the  words  "in  any  of  the  cases 

mentioned  in  the  preceding  section"  refer  to  that  part  of  sec. 

3314  above  quoted  ?    Again,  is  it  not  perfectly  plain  that  the 

words  "to  furnish,  or  furnished  such  material"  refer  to  tlie 

preceding  words  "in  any  of  the  cases,"  etc.,  and  refer  thence 
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to  the  aforesaid  feature  of  sec  3314?  I  cannot  escape  the 
conclusion  that  it  is.  If  I  am  right,  then  the  true  meaning 
of  the  section  can  readily  be  made  unmistakable  by  interpolat- 
ing into  it  in  place  of  "in  the  cases  mentioned  in  the  preced- 
ing section"  the  antecedent  thereof,  and  in  place  of  ''been  em- 
ployed by  such  principal  contractor  to  furnish,  cr  has  fur- 
nished such  materials"  that  which  such  words  relate  to,  thus: 

"Every  person  who,  as  a  subcontractor  of  a  principal  con- 
tractor .  .  .  furnishes  any  maierials  for  or  in  or  about 
the  erection,  construction,  etc.,  ''of  any  dwelling  house/*  etc.,- 
"may  have  the  lien  given  by  this  chapter  if,  within  sixty  days 
after  furnishing  such  materials,  he  shall  give  notice  in  writ- 
ing to  the  owner,  or  his  agent,  of  the  property  to  be  affected 
by  such  lien  .  .  .  setting  forth  that  he  has  .  .  ► 
fwmished  materials  for  or  in  or  about  the  erection,  construc- 
tion, repair,"  etc.,  ,  .  .  of  any  dwelling  house,  with  a 
statement  of  the  .  .  .  materials  furnished,  the  amount 
duo  therefor  from  such  principal  contractor  .  .  .  and" 
that  he  claims  the  lien  given  by  this  chapter." 

I  am  unable  to  see  why  my  process  of  reasoning  is  not  legit- 
imate and  perfectly  logical  and  this  result  inevitable :  the  no- 
tice in  this  case  was  clearly  insufficient,  and  the  judgment  ap~ 
pealed  from  should  be  reversed. 


In  re  Bradley's  Will. 

October  20—Novemher  15,  190i. 

Wills:  Construction:  '^Residue":  Lapsed  legacies:  Distribution. 

1.  A  testator  devised  certain  of  his  estate  to  his  wife,  and,  after 
certain  annuities,  all  the  "residue"  to  his  wife,  two  brothersr 
and  an  adopted  son,  share  and  share  alike,  to  each  an  un- 
divided one-fourth  share  thereof.  He  further  provided  that  in 
case  his  adopted  son  should  not  attain  twenty- one  years  hier 
share  should  be  equally  divided  between  the  wife  and  two- 
brothers.     The  annuitants  and  the  wife  predeceased  the  tes> 
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tator,  who  afterwards  remarried,  the  Becond  wife  8uryiyln& 
him.  Held,  that  it  could  not  be  said  that  the  testator  used 
the  word  "residue"  In  his  will  in  other  than  its  usual  and 
legal  meaning,  from  which  is  excluded  the  dominant  widow's* 
right,  and  that  the  residue  was  properly  ascertained  by  deduct- 
ing from  the  general  estate  the  debts  and  the  amount  neces- 
sary to  satisfy  the  widow. 
2.  In  such  case,  the  lower  court  properly  dii^tributed  such  "resi- 
due/* one-fourth  each  to  the  brothers  and  adopted  son  as  lega- 
.  cies  under  the  will.  The  remaining  fourth,  by  lapse  of  the 
bequest  thereof  to  the  first  wife,  became  intestate  property  and 
was  properly  assigned  to  the  adopted  son  under  the  laws  of 
descent 

AppEAii  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee  county:  Laweencb  W.  Haxsey,  Circuit  Judge.  Af- 
firmed. 

In  1879  William  H.  Bradley  made  his  will,  whereby  he- 
devised  and  bequeathed  to  his  wife,  Emma  Bradley,  the  home- 
stead, its  furnishings,  etc.,  and  to  three  aunts  annuities  of 
$100  each,  and  as  fo  all  the  "residue"  provided : 

"I  give,  bequeath  and  devise  (the  same)  to  my  said  wife,, 
Emma  H.  Bradley,  and  my  said  brothers,  Edward  Bradleij 
and  James  TF.  Bradley,  and  to  my  adopted  son,  William  Tur- 
ner Bradley,  share  and  share  alike^  so  that  each  of  them  shall 
be  entitled  to  an  undivided  one-fourth  share  thereof." 

He  further  provided  that  in  the  case  of  the  death  of  the 
adopted  son  before  attaining  tiie  age  of  twenty-one  years  his 
share  should  be  equally  divided  between  the  wife  and  the  two 
brothers,  so  that  they  should  each  receive  one  third  of  the  re- 
maining portion  of  said  estate.  The  three  annuitants,  as  also 
the  wife,  Emma  Bradley,  predeceased  the  testator.  On  the^ 
5th  day  of  January,  1903,  he  married  another  wife,  and  died 
on  the  7th  day  of  January,  1903.  The  share  of  the  estate  to 
which  the  widow  was  entitled  by  law,  being  one  third,  of 
course  exceeded  the  one  fourth  of  the  residue  which  would 
have  gone  to  Emma  Bradley  under  the  will  had  she  survived 
the  testator.  The  county  court,  upon  petition  for  distribu- 
tion, adjudged  that  the  expenses,  debt,  legacies,  and  legal 
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share  of  the  widow  should  be  paid  generally  out  of  the  estate ; 
that  the  remainder,  after  such  payments,  constituted  the  resi- 
due, and  that  of  such  residue  one  fourth  should  be  distributed 
•to  each  of  the  appellants,  Edward  Bradley  and  James  W. 
Bradley,  and  one  fourth  to  William  Turner  Bradley  as  lega- 
tee; that  the  remaining  one  fourth,  by  lapse  of  the  bequest 

thereof  to  Emma  Bradley,  became  intestate  estate,  and  passed 

• 

by  descent  to  William  Turner  Bradley,  whereby  the  latter  be- 
came entitled  to  one  half  of  the  residue.  From  this  judgment 
an  appeal  was  taken  to  the  circuit  court,  A/here  it  was  affirmed, 
and  the  two  brothers  now  appeal  to  this  court  from  such  af- 
firmance. 

For  the  appellants  there  was  a  brief  by  Van  Dyke  &  Van 
Dyke  &  Carter,  and  oral  argument  by  0.  D.  Van  Dyke. 

For  the  respondent  there  was  a  brief  by  Quarles,  Spence 
<&  Queries,  and  Charles  Quarles,  of  counsel,  and  oral  argu- 
ment by  Charles  Quarles. 

Dodge,  J.  By  his  will  the  testator  bequeathed  to  each  of 
the  appellants  one  fourth  of  the  residue  of  his  estata  Resi- 
due is  variously  defined  as  "that  which  remains  after  dis- 
charging all  legal  and  testamentary  claims  on  the  estate," 
Eyre  v.  Marsden,  4  Mylne  &  C.  231,  243.  "That  which  is 
left  after  the  payment  of  charges,  debts  and  particular  leg- 
acies." Phelps  V.  Bobbins,  40  Conn.  250,  264.  "That  which 
remains  after  all  paramount  claims  upon  the  testator's  estate 
are  satisfied."  Tomlinson  v.  Bury,  145  Mass.  346,  14  N".  E. 
137.  "All,  of  which  no  effectual  disposition  is  made  by  will 
other  than  [by]  the  residuary  clause."  Skrymsher  v.  North- 
<:ote,  1  Swanst  670;  Morton  v.  Woodbury,  153  N.  Y.  257,  47 
N.  E.  283.  "All  property  subject  to  be  bequeathed  by  her 
not  otherwise  effectually  disposed  of."  Harrington  v.  Pier, 
105  Wis.  485,  499,  82  K  W.  345.  While,  of  course,  the  word 
may  be  used  in  a  different  sense,  as  to  describe  the  remainder 
of  a  fund  or  indeed  of  the  whole  estate  after  deducting  merely 
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some  particular  charges  or  bequests,  the  presumption  is  very 
strong  that  it  is  used  in  the  general  sense  above  defined,  im- 
less  the  contrary  clearly  appears  from  the  context.  Phelps 
V,  Bobbins,  supra;  Harrington  v.  Pier,  supra.  It  is  agreed 
by  counsel  that  the  statutory  provision  for  a  widow  not  named 
in  the  will,  under  sec.  2172,  Stats.  1898,  is  one  of  those 
"charges"  or  paramount  claims,  which,  like  a  debt,  must  be 
deducted^  before  the  residue  is  ascertained ;  that  it  is  not  a 
part  of  the  "property  subject  to  be  bequeathed,"  so  that,  under 
Harrington  v.  Pier,  it  might  be  included  in  the  residue. 
Ford  V.  Ford,  88  Wis.  122,  69  N.  W.  464;  Gallagher's  Ap- 
peal, 87  Pa.  St.  200.  Prom  the  foregoing  premises  the  con- 
clusion is  syllogistic  that  the  residue  of  William  II.  Brad- 
ley's estate  was  that,  and  only  that,  which  remained  after  sat- 
isfying the  widow's  paramount  claims  thereon.  Of  that  resi- 
due one  fourth  is,  by  the  assailed  decree,  awarded  to  each  of 
the  appellants,  which,  upon  the  surface,  would  seem  to  fully 
satisfy  their  right. 

Against  this  conclusion  appellants'  contention  is  that  we 
must  construe  this  will  as  giving  to  each  of  the  residuary  leg- 
atees one  fourth  of  the  entire  estate  after  payment  merely  of 
debts  and  expenses,  and  that,  there  being  one  fourth  of  that 
estate  intestate  by  lapse  of  the  legacy  to  Emma  Bradley,  such 
undisposed-of  portion  should  be  first  applied  in  satisfaction- 
pro  tanto  of  the  widow's  third  before  any  deduction  should 
be  made  from  the  persisting  legacies  of  one  fourth  each  to  the 
son  and  two  brother^.  Many  authorities  are  cited  in  favor 
of  the  general  rule  that  any  undisposed-of  portion  of  the  es- 
tate shoiJd  first  .be  exhausted  in  discharging  debts  and  ex- 
penses before  any  deductions  are  made  from  legacies  for  that 
purpose.  Argument  is  also  made  in  favor  of  a  scheme  of  so- 
called  "marshaling  the  assets"  so  as  to  reimburse  to  legatees 
out  of  any  intestate  property  any  abatement  which  their  re- 
spective legacies  suffer  by  reason  of  existence  of  general  bur- 
dens or  charges  upon  the  estate.      These  are  but  different 
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phases  of  application  of  tlie  well-recognized  doctrine  that  due 
regard  for  a  testator's  wish  and  intent  requires  that  particular 
•gifts  made  by  him  should  be  accorded  full  effect,  if  possible, 
and  that  any  property  not  expressly  disposed  of  he  probably 
-would  desire  should  be  used  to  render  completely  effective  the 
dispositions  actually  declared.    In  appellants'  contention  for 
the  application  of  such  doctrine  here,  however,  there  lurks 
obvious  fallacy.    Their  argument  proceeds  on  the  assumption 
that  by  the  will  something  is  expressly  given  to  each  of  them 
•which  suffers  abatement  or  diminution  if  tlie  widow's  share 
Tdc  satisfied  out  of  thfe  general  estate.    To  reach  that  view  they 
necessarily  treat  the  will  as  if  it  gave  to  each  of  them  one- 
fourth  of  the  net  estate — i.  e.,  the  entire  estate  above  debts 
and  expenses — ^so  that,  if  they  receive  anything  less,  the  gift 
to  them  suffers  abatement.    The  net  estate  is,  however,  clearly 
distinguished  from  residue.    Ford  v.  Ford,  88  Wis.  132,  59 
N.  W.  464;  Harrington  v.  Pier,  105  Wis.  498,  82  N.  W.  345. 
By  this  will  they  are  given  each  one-fourth  of  the  residue,  and 
not  of  the  net  estate.    Amongst  a  multitude  of  decided  cases, 
both  English  and  American,  no  such  marshaling  or  applica- 
tion of  other  funds  in  exoneration,  as  contended  for  here,  in 
favor  of  residuary  bequests,  finds  support,  except  from  Kirh- 
patridc  V,  Rogers,  42  N.  C.  (7  Ired.  Eq.)  44,  followed  in  the 
-same  court  by  Swann  v,  Swann,  58  N.  C.  (5  Jones,  Eq.) 
297,  and  Miller  v.  London,  60  N.  C.  (1  Winston,  Law  & 
Eq.)  628.    The  contrary  view  is  sustained  by  Eyre  v.  Mars- 
den,  4  Mylne  &  C.  231;  Shtdtle worth  v.  Ilowarth,  1  Craig 
&  P.  228 ;  Trethewy  v.  Ilelyar,  4  Ch.  Div.  53 ;  Fenion  %\ 
^yills,  7  Ch.  Div.  33 ;  Blann  v.  Bell,  7  Ch.  Div.  382 ;  Jones 
V.  Caless,  10  Ch.  Div.  40;  Briggs  v.  Hosford,  22  Pick.  288. 
The  reasoning  of  these  English  cases  is  to  the  effect  that  by 
the  use  of  the  term  residue  a  testator  charges  upon  the  gen- 
eral estate  all  debts,  legacies,  and  other  burdens;  that  no  resi- 
due exists  until  such  burdens  have  been  paid.     In  this  view 
it  is  a  solecism  to  speak  of  discharging  a  debt  or  other  charge 
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■out  of  the  residue,  or  by  application  of  any  particular  share 
of  the  residue.  Before  the  residue  exists  for  assignment  or 
apportionment,  all  debts  and  burdens  have  necessarily  and  by 
Very  force  of  the  terminology  been  paid,  and  do  not  exist. 
Hence  in  every  case  except  those  cited/  from  North  Carolina, 
where  lapse  occurred  in  a  share  of  a  pure  residuum,  courts 
have  refused  to  treat  that  share  differently  from  those  of  the 
other  residuary  legatees.  Malins,  V.  C,  who  in  Scott  v.  Gum- 
herland,  L.  R.  18  Eq.  578,  and  Gowan  v.  BrougMon,  L.  R.  19 
Eq.  77,  was  thought  to  have  questioned  the  authority  of  Eyre 
V.  Marsden,  4  Mylne  &  C.  231,  subscribes  fully  to  the  rea- 
-soning  above  stated,  and  in  Jones  v.  Galess,  supra,  distin- 
guishes his  two  former  decisions,  for  that  no  charge  of  debts 
and  expenses  on  the  general  estate  was  made  by  the  will  either 
\>j  use  of  the  term  "residue"  or  otherwise.  Appellants  seem 
to  concede  full  force  to  this  reasoning  so  far  as  debts  are  con- 
cerned, for  no  question  is  raised  upon  the  court's  action  in 
causing  those  to  be  paid  out  of  the  general  estate.  No  at- 
tempt is  made,  however,  to  show  why  the  charge  for  the 
widow's  share  is  in  any  wise  distinguishable  from  debts  in 
this  respect,  except,  perhaps,  by  a  reference  to  Ford  v.  Ford, 
-supra,  where  it  was  held  that  the  renouncing  widow's  share 
should  be  considered  part  of  the  "net  estate,"  while  the  debts 
should  not.  The  distinction,  however,  between  net  estate  and 
residue  has  already  been  indicated,  and  the  result  of  that  dis- 
tinction is,,  obviously,  to  exclude  from  the  latter  term  a 
widow's  legal  sharq  as  completely  as  debts  or  expenses.  The 
North  Carolina  cases  undoubtedly  re ject,  without  discussing  it 
or  noticing  the  cases,  the  reasoning  of  the  above-cited  English 
authorities,  and  hold,  though  the  lapse  was  of  a  share  of  the 
residue,  that  there  should  first  be  found  a  fund  resulting  from 
deduction  of  all  specific  legacies,  but  not  of  the  debts  and  ex- 
penses; that  this  fund  should  be  divided  between  the  three 
residuary  bequests ;  and  that  the  one  third  pertaining  to  the 
l)equest  which  lapsed,  being  intestate  estate,  shoidd  be  applied 
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to  payment  of  debts  and  expenses  to  the  relief,  complete  or 
partial,  of  the  other  two  shares  of  the  so-called  residue.  Just 
why  any  general  money  legacies  should  not  have  been  paid  out. 
of  that  lapsed  share  as  well  is  not  stated.  We  cannot  sub- 
scribe to  the  view  of  those  decisions.  It  seems  to  us  to  per- 
vert the  meaning  of  the  term  residue,  and  under  the  guise 
of  exoneration,  to  really  indulge  in  augmentation  of  the- 
other  residuary  legacies  above  what  the  words  of  the  will  con- 
ferred. By  the  payment  of  such  burdens  out  of  the  general 
estate  the  residuary  legacies  are  not  abated.  True,  the  resi- 
due is  lessened,  but  it  is  only  the  residue,  whatever  it  may  be, 
which  is  by  thJ  WiU  given  to  these  legate;s. 

Argument  is  advanced  to  support  intention  of  testator  to 
give  one  fourth  of  the  net  estate  generally  to  each  of  the  ap- 
pellants, because  otherwise  is  enhanced  the  share  of  the  son 
to  whom,  in  express  words,  is  given  only  one  fourth.  We 
cannot  think  this  purpose  sufficiently  plain  to  overcome  the 
presumption  that  testator  used  the  word  residue  in  its 
proper  sense.  The  adopted  son  was  the  natural  object  of  his 
bounty  in  preference  to  the  brothers.  The  possible  death  of 
the  wife  before  himself  must  have  been  in  contemplation  of 
testator,  for  he  considered  and  provided  for  the  less  probable 
contingency  of  the  son's  death.  We  deem  much  stronger  an 
inference  in  favor  of  a  knowledge  and  purpose  that  the  son's 
share  might  be  enhanced  by  the  death  of  his  mother  before 
her  husband,  as  it  in  all  probability  would  be,  by  ^inheritance 
from  her,  in  case  of  her  death  after  she  had  received  her  share 
of  the  testator's  property. 

Appellants  suggest  as  a  further  reason  why  this  widow's 
share  should  not  be  treated  as  one  of  tliose  burdens  to  be  sat- 
isfied before  the  residue  is  ascertained,  that  it  could  not  have 
been  in  contemplation  of  the  testator  when  he  framed  his 
will.  We  fail  to  discover  the  force  of  that  suggestion.  The 
very  use  of  a  residuary  phrase  indicates  uncertainty  as  to 
what  will  remain  of  an  estate,  otherwise  specific  amoimts- 
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would  naturally  be  bequeathed.  Necessarily  what  the  residue 
may  be  cannot  be  known  to  the  maker  of  any  but  a  deathbed 
will,  for  his  pecuniary  condition  may  change  at  any  time. 
William  H.  Bradley  might  have  signed  a  bond  for  $17,000 
two  days  before  his  death,  and  the  effect  on  the  residue  of  his 
estate  might  have  been  the  same  as  this  marriage,  and  equally 
outside  of  his  anticipation  at  l3ie  time  of  executing  the  will. 
We  presume  appellants  would  not  have  resisted  inclusion  in 
the  residue  of  a  sudden  increase  of  testator's  fortune  after  the 
making  of  the  will,  although  it  might  have  been  imexpected, 
but  there  would  be  the  same  reason  for  assuming  an  intent  of 
testator  to  exclude  it  as  that  now  advanced  with  reference  to 
this  unexpected  burden. 

To  conclude,  however,  none  of  the  considerations  urged  by 
appellants  are  suJBcient  to  convince  us  that  the  testator  used 
the  word  "residue"  in  this  will  in  other  than  its  usual  and 
legal  meaning,  from  which  is  excluded  this  dominant  widow's 
right,  that  the  residue  has  been  properly  ascertained  by  de- 
ducting from  the  general  estate  the  debts  and  the  amount  nec- 
essary to  satisfy  the  widow,  and  that  the  one  fourth  of  that 
residue  distributed  to  each  of  the  appellants  is  all  that  the  will 
gives  them  according  to  its  terms. 

By  the  Court. — Judgment  aflirmed. 


LoizEAux,  Appellant,  vs.  Feemdee,  Respondent. 
October  2(h— November  15,  1904. 

Mortgagei:  Promissory  notes:  Assignment:  Payments  to  assignor r 
Estoppel:  Negligence:  Married  women:  Separate  estate:  Contracts.. 

1.  In  an  action  to  foreclose  a  mortgage,  the  negotiability  of  tbe 

note  accompanying  the  same  considered,  and  Thorp  v,  Min- 
demon,  ante,  p.  149,  followed. 

2.  A  debtor  must  pay  a  negotiable  instrument  to  the  person  who 

owns  it  at  the  time  of  payment,  or  to  an  agent  of  such  owner 

Vol.  123  —  13 
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actually  authorized  to  receive  payment.  No  t>ayment  to  any 
other  person  can  be  effective  unless  made  In  reliance  upon 
actual  possession  of  the  note,  or  upon  words  or  acts  of  the 
owner  so  unambiguously  declaring  the  authority  of  such  other 
person  to  receive  such  particular  payment,  as  to  estop  the 
owner  from  denying  such  authority. 

3.  Possession    of   a   negotiable    instrument   is    generally   the   sole 

adequate  evidence  of  apparent  authority  to  collect  upon  which 
the  debtor  can,  without  negligence,  rely. 

4.  Plaintiff,  assignee  of  a  negotiable  note  secured  by  mortgage, 

continuously  retained  the  instruments  in  her  possession,  but 
from  time  to  time  delivered  to  the  original  mortgagee  the 
interest  coupons.  The  assignment  was  never  recorded,  and 
the  mortgagor  continued  to  pay  the  interest  to  the  mortgagee, 
and,  aftei  an  extension  of  time  of  payment,  also  paid  part  of 
the  principal  to  him.  In  the  transaction  of  extension  of  pay- 
ment plaintiff  knew  that  the  mortgagee  assumed  to  act  for 
her,  but  failed  to  protest  her  ownership  to  the  mortgagor. 
All  these  transactions  were  without  knowledge  by  mortgagor 
of  any  facts  warranting  the  belief  that  the  note  had  been 
transferred,  and  were  upon  the  supposition  that  the  original 
mortgagee  still  owned  it.  The  interest  payments  were  regu- 
larly remitted  to  plaintiff,  but  the  payments  of  principal  were 
converted  by  the  mortgagee,  who  absconded,  insolvent.  Plaint- 
iff brought  action  of  foreclosure  for  the  full  amount,  to  which 
defense  of  such  payments  of  principal  was  set  up.    Held: 

(1)  Such  payments  were  not  binding  on  the  plaintiff. 

(2)  Even  if  plalntlff*s  silence  at  the  time  payment  was  ex- 
tended might  have  confirmed  the  mortgagor  in  the  belief  that 
the  mortgagee  then  owned  the  securities,  she  was  not  estopped 
to  deny  such  ownership  at  any  subsequent  time. 

5.  Estoppel  arises  only  when  a  person  may  reasonably  anticipate 

a  change  of  position  by  another  in  reliance  on  the  former's 
act,  and  the  former  is  not  required  to  anticipate  negligence  or 
ignorance  of  the  law  in  others. 
6  A  married  woman  joined  with  her  husband  in  a  negotiable  note 
secured  by  mortgage,  in  part  on  her  separate  estate,  and  In 
part  on  that  of  her  husband,  the  money  promised  to  be  re- 
paid being  borrowed  for  and  used  by  the  husband  in  his  busi- 
ness. Held,  on  foreclosure  of  the  mortgage,  that  plaintiff  was 
not  entitled  to  a  personal  judgment  against  the  wife  for  any 
deficiency  that  might  arise  upon  a  sale  of  the  mortgaged  prem- 
ises. 

Appkal  from  a  judgment  of  the  superior  court  of  !Milwau- 
kee  count v:  J.  C.  Ludwig,  JudG:e.    Ee  versed. 
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On  August  19,  1898,  John  Fremder,  husband  of  the  re- 
spondent, borrowed  of  Henry  Herman  $4,000  for  use  in  his 
business  of  a  boot  and  shoe  dealer,  of  which  no  part  came  to 
the  private  use  of  the  respondent  or  was  for  the  benefit  of  her 
separate  property.  On  the  same  date  the  husband  and  wife 
executed  a  note  in  the  same  form  as  that  described  in  Thorp 
V.  Mindeman,  ante,  p.  149,  101  X.  W.  417,  payable  in  three 
years,  with  six  per  cent,  semiannual  interest,  and  also  exe- 
cuted a  single  mortgage  upon  two  parcels  of  real  estate,  one  of 
which  belonged  to  the  respondent  and  the  other  to  her  hus- 
band ;  said  mortgage  being  in  substantially  the  same  form  as 
that  described  in  the  above-mentioned  case,  which  was  duly 
recorded.  On  September  6,  1898,  the  note  and  mortgage 
were  transferred  to  this  plaintiff  under  her  then  name  of  San- 
derson, and  to  her  sister,  Sarah  Sanderson,  who,  on  April  16, 
1903,  assigned  her  interest  to  the  plaintiff.  Neither  of  said 
assignments  was  recorded  until  about  April,  1903.  Continu- 
ously subsequent  to  the  first  transfer  of  said  note  and  mort- 
gage the  papers  remained  in  the  possession  of  the  assignees, 
and  were  never  in  the  possession  of  Henry  Herman.  The 
mortgagors  paid  interest  regularly  to  Henry  Herman,  receiv- 
ing from  him  the  interest  coupons  which  had  been  attached  to 
the  note.  On  August  19,  1901 — being  the  original  maturity 
of  the  note — ^the  mortgagors  signed  an  extension  agreement 
for  an  additional  three  years,  which  recited  the  extension  as 
a  consideration,  and  made  no  reference  to  the  ownership,  ex- 
cept it  declared  that  the  mortgagors,  Jolm  and  Augusta  Frem- 
der, agreed  "to  and  with  Herman  to  pay  interest  thereon  at 
the  rate  of  five  per  cent  thenceforth."  Additional  interest 
coupons  were  affixed  to  this  extension  agreement,  which  was, 
shortly  after  its  execution,  delivered  to  the  plaintiff,  and  re- 
tained by  her.  Interest  continued  to  be  paid  as  before  until 
February  18,  1902,  when  the  defendant,  her  husbcnnd  having 
died,  paid  to  Herman  $2,200  to  apply  upon  the  principal,  and 
on  the  11th  day  of  April,  1902,  made  an  additional  payment 
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of  $900.  These  payments  were  made  with  no  knowledge  of 
any  facts  warranting  the  belief  that  the  note  had  been  trans- 
ferred, and  upon  the  supposition  that  Herman  still  owned 
them.  They  were  receipted  for  by  Herman,  but,  unlike  the 
previous  interest,  were  not  paid  over  to  the  owners  of  the 
mortgage,  to  whom  thereafter  he  periodically  remitted  inter- 
est on  the  whole  amount  of  the  mortgage,  receiving  from  the 
defendant  merely  the  interest  on  the  remaining  balance  of 
$900.,  Later — ^but  at  what  date  is  not  disclosed — ^the  defend- 
ant desired  to  pay  the  remaining  $900,  and  demanded  deliv- 
ery of  the  note  and  mortgage,  whereupon  she  was  informed  by 
Herman  that  he  would  have  to  get  them  from  a  man  in  New 
York.  She  thereupon  refused  to  pay  until  the  papers  were 
ready  for  delivery.  Some  time  early  in  1903,  at  a  date  not 
definitely  disclosed,  Herman  absconded,  insolvent,  whereupon 
plaintiff  placed  her  assignment  of  this  mortgage  on  record,, 
and  notified  defendant  to  pay  only  to  her.  In  August,  1903,. 
upon  tlie  maturity  of  an  instalment  of  interest,  defendant 
tendered  $22.50,  the  interest  on  $900,  which  plaintiff  re* 
fused  to  accept,  demanding  $100  as  the  semiajmual  interest 
on  $4,000.  Thereupon  suit  was  commenced  to  foreclose 
the  mortgage;  also  praying  for  deficiency  judgment  against 
defendant,  claiming  full  amount  of  $4,000  to  be  due.  The 
findings  are  substantially  in  accord  with  the  facts  above 
stated,  from  which  the  superior  court  concluded,  as  appears 
by  an  opinion  filed,  that  the  note  in  question  was  nonnegoti- 
able;  that  the  defendant  was  without  fault  or  negligence  in 
paying  to  Herman  on  the  supposition  that  he  was  the  owner,, 
and  that  plaintiff  had  estopped  herself  from  denying  Her- 
man's ownership,  and  hence  that  no  more  than  $900  was  due  ; 
and  that  no  default  in  payment  of  interest  had  occurred ; 
whereupon  he  rendered  judgment  dismissing  complaint,  from 
which  the  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  Nath,  Pereles  J}: 
Sons,  and  oral  argument  by  Charles  8.  Carter, 

John  ToohcTj,  for  the  respondent. 
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Dodge,  J.  When  one  enjoying  the  confidence  of  the  com- 
munity in  which  he  has  acted  as  intermediary  between  invest- 
ors and  borrowers  of  money  proves  to  have  been  both  dishon- 
est and  insolvent,  complications  arise  of  the  most  serious  char- 
acter, in  which  the  attempt  to  do  justice  must,  of  necessity, 
be  painful  to  the  courts ;  for,  whatever  the  result,  one  party  or 
the  other — and  often  both — ^must  suffer  injury;  sometimes 
ruin.  The  strain  upon  the  human  sympathies  is  frequently 
such  as  to  render  difficult  adherence  to  settled  rules  of  law, 
which,  in  individual  cases,  may  seem  to  cast  the  burden  of 
the  wrong  on  him  who  can  least  well  bear  it.  Such  rules,  how- 
ever, become  established  upon  many  and  varied  considerations 
as  likely,  in  the  long  run,  to  approximate  most  nearly  to  jus- 
tice, and  to  minimize  the  wrong  as  far  as  possible,  and  must 
be  applied  by  a  court  until,  if  the  desired  results  are  not  ob- 
tained, the  lawmaking  power  shall  readjust  them.  Within 
some  six  years  past  this  court  has  confronted  various  entangle- 
ments arising  out  of  two  notable  instances  of  abuse  of  con- 
fidence generically  like  that  of  Henry  Herman  now  presented, 
and  has,  with  much  anxiety  of  research,  ascertained  and 
sought  to  clearly  declare  certain  of  the  rules  which  must  gov- 
ern the  rights  of  the  sufferers.  We  cannot  forbear  expression 
of  our  disappointment  that  counsel  in  this  case  have  seemingly 
wholly  failed  to  discover  or  avail  themselves  of  those  efforts 
in  performance  of  their  duty  to  aid  both  the  trial  court  and 
this  in  administering  justice. 

Discussion  of  the  negotiability  of  the  note  in  suit  may  be 
dispensed  with  in  this  opinion,  for  that  is  considered  and  set- 
tled in  Thorp  v,  Mindeman,  ante,  p.  149,  101  N.  W.  417. 
Such  negotiability  being  established,  there  results  the  rule 
that  the  debtor's  duty  is  to  pay  to  the  person  who  owns  the 
note  at  the  time  of  payment,  or  to  an  agent  of  such  owner  act- 
ually authorized  to  receive  payment;  that  no  payment  to  any 
other  person  can  be  of  any  effect  unless  made  in  reliance  upon 
the  actual  possession  of  the  note,  or  upon  words  or  acts  of  the 
owner  so  unambiguously  declaring  the  autliority  of  such  other 
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person  to  receive  such  particular  payment  as  to  estop  the 
o%vner  from  denying  such  authority.  Possession  of  a  negotia- 
ble instrument  is  generally  the  sole  adequate  evidence  of  ap- 
parent authority  to  collect  upon  which  the  debtor  has  any 
right  to  rely,  or  can,  without  n^ligence,  do  so.  Fred  Miller 
B.  Co.  V.  Manasse,  99  Wis.-  99,  74  N.  W.  636 ;  Winkelmami 
V,  Brickert,  102  Wis.  60,  78  N.  W.  164;  Bartel  v.  Brown, 
104  Wis.  493,  80  K  W.  801 ;  Kohl  v.  Beach,  107  Wis.  409, 
83  K  W.  657;  Spence  v.  Pieper,  107  Wis.  453^  83  N.  W. 
660;  Boyle  v.  Lybrand,  113  Wis.  79,  88  N.  W.  904;  Joy  v. 
Vance,  104  Mich.  97,  62  N.  W.  140 ;  Biggerstaff  v.  Marston, 
161  Mass.  101,  36  K  E.  785 ;  HolUnshead  v.  Stuart,  8  N.  D. 
35,  77  N.  W.  89.  Of  course,  there  may  be  subsequent  ratifica- 
tion, of  which,  however,  nothing  is  claimed  in  this  case. 
Piatt  V.  Schmitt,  117  Wis.  489,  94  K  W.  345.  This  rule  has 
been  held  sufficient  to  deny  efficacy  to  such  acts  as  permitting 
collection  of  interest,  or  even  prior  instalments  of  principal, 
which,  in  relation  to  other  business  not  involving  collection 
of  negotiable  paper,  might  well  suffice  to  establish  apparent 
agency.  Commercial  paper  has  always  been  favored  in  the 
law,  not  less  for  the  ultimate  benefit  of  the  giver  than  of  the 
holder,  and  the  rule  just  referred  to  is  in  line  with  that  policy. 
It  is  so  simple,  and,  once  understood,  furnishes  so  easy  and 
sure  a  means  for  both  debtor  and  owner  to  protect  themselves 
against  unauthorized  acts  of  others,  that  it  ou^t  not  to  be 
weakened  or  confused.  The  holder  can  always  be  safe  by  re- 
taining the  instrument  in  his  possession ;  the  debtor,  by  refus- 
ing payment  without  actual  presentation.  It  is  justified  in 
application  to  negotiable  paper  distinctively  from  other  prop- 
erty by  the  very  dominant  purpose  of  easy  and  probable  trans- 
fer at  any  moment,  so  that  what  may  be  true  as  to  ownership 
of  such  paper  on  one  day  is  likely  to  have  changed  on  the  next. 
Of  the  probability  of  such  change  the  negotiability  of  the  in- 
stnunent  is  a  continual  warning. 

The  last  consideration  is  conclusive  against  the  estoppel 
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sought  to  be  raised  against  plaintiff  as  a  result  of  her  failure 
to  protest  her  ownership,  when,  in  August,  1901,  she  gained 
knowledge  that  Herman,  in  taking  the  extension  agreement, 
had,  in  effect,  assumed  to  act  as  the  owner  of  the  note  and 
mortgage.  Conceding  for  the  moment  that  her  silence  might 
have  confirmed  def^idant  in  the  belief  that  Herman  then 
owned  the  security,  no  estoppel  could  result  to  deny  his  own- 
ership at  any  subsequent  time,  for  the  debtors  had  no  right  to 
assume  that  ownership  of  a  negotiable  note  would  continue ; 
nor,  as  shown  by  the  above  authorities,  could  they,  without 
negligence,  act  on  such  assumption.  Estoppel  arises  only 
when  a  person  may  reasonably  anticipate,  or,  as  is  sometimes 
said,  intends,  a  change  of  position  by  another  in  reliance  on 
the  former's  act.  Kingman  v.  Graham,  51  Wis.  232,  242,  248, 
8  X.  W.  181;  Two  Rivers  Mfg.  Co.  v.  Day,  102  Wis.  328, 
332,  78  N".  W.  440.  One  is  not  required  to  anticipate  negli- 
gence nor  ignorance  of  the  law  in  others  in  so  governing  his 
conduct  as  not  to  mislead  them  to  their  hurt.  Long  prior  to 
1901  the  law  was  well  settled  that  one  indebted  on  negotiable 
paper  had  no  right  to  pay  to  any  one  not  in  possession  of  the 
instrument.  Why,  then,  should  the  plaintiff  anticipate  that 
the  debtor  would  forego  that  care  ?  Certainly  not  She  ex- 
ercised the  very  precaution  against  any  collection  of  princi- 
pal which-  the  law  required,  by  retaining  possession  of  the 
principal  note  while  she  put  Herman  in  position  to  bind  her 
in  receiving  interest  by  delivering  into  his  custody  the  cou- 
pons as  they  matured.  Further,  the  conduct  of  defendant 
strongly  n^atives  reliance  by  her  on  any  mere  silence  of 
plaintiff,  for  when  she  came  to  make  final  payment  she  de- 
manded presentation  of  the  note,  and,  in  its  absence,  refused 
payment.  Had  she  exercised  that  same  care  on  the  other  oc- 
casions which  she  herself  deemed  proper  on  the  last,  she 
would  have  been  safe. 

We  can  find  nothing  to  remove  this  case  from  the  carefully 
considered  rule  of  the  above  authorities,  nor  to  avoid  the  coii* 
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elusion  that  between  these  two  innocent  persons  the  negli- 
gence of  defendant  in  paying  to  one  not  having  possession  is 
80  responsible  for  the  loss  that  it  cannot  be  imposed  on  the 
plaintiff,  who  at  all  tijnes  guarded  against  such  result  bv 
keeping  the  note  in  her  own  possession.  It  is  the  former, 
and  not  the  latter,  who  trusted  Herman  so  as  to  enable  him 
to  do  the  wrong. 

The  conclusion  thus  reached  in  favor  of  the  plaintiff's  right 
to  maintain  action  of  foreclosure  necessitates  consideration 
of  the  very  slightly  argued  question  as  to  the  personal  liability 
of  this  defendant.  It  will  be  observed  that  upon  the  undis- 
puted evidence  and  the  findings  the  money  promised  to  be 
repaid  by  the  note  was  borrowed,  to  the  knowledge  of  all 
parties,  for  the  use  of  defendant's  husband  in  his  own  busi- 
ness. It  was  not  borrowed  by  her,  and  did  not  in  any  re- 
spect come  to  her  private  or  separate  use,  nor  was  it  borrowed 
with  any  purpose  or  understanding  that  it  was  to  be  used  with 
reference  to  her  separate  estate,  nor  was  it  so  used.  While,  of 
course,  under  her  statutory  power  to  contract  with  reference 
to  her  separate  estate,  she  could  make  a  perfectly  valid  mort- 
gage thereon  to  secure  this  or  any  other  debt,  she  could  not 
bind  herself  to  a  legal  liability  by  the  mere  promise  to  pay. 
Gaynor  v.  Blexvett,  86  Wis.  399,  67  K  W.  44;  Hollister  v. 
Bell  107  Wis.  198,  83  N.  W.  297 ;  StacJc  v.  Padden,  111 
W'is.  42,  86  N.  W^  568 ;  Bitter  v.  Brass,  116  Wis.  65,  92  N. 
^V.  361.  The  conclusion,  therefore,  is  irresistible  that  she  is 
under  no  such  liability  for  the  indebtedness  represented  by 
this  note,  and  the  plaintiff  is  not  entitled  to  any  personal 
judgment  against  her  for  any  deficiency  that  may  arise  upon 
a  sale  of  the  mortgaged  premises. 

By  the  Court, — ^Judgment  reversed,  and  cause  remanded 
with  directions  to  enter  judgment  in  favor  of  the  plaintiff  in 
accordance  with  law. 
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Eixis,  Appellant,  vs.  Hof  and  another,  Eespondents. 

October  SO—Novemher  15,  IdOJ^. 
Signatures:  Forgery:  Burden  of  proof:  Statutes. 

1,  In  an  action  of  foreclosure  based  on  a  note  and  mortgage, — ^where 
the  defendant  has  in  his  verified  answer  denied  their  execution, 
and  alleged  that  the  instruments  are  forgeries  and  not  signed 
by  him, — under  sec.  4192,  Stats.  1898  (providing  that  every  writ- 
ten Instrument  purporting  to  have  been  signed  or  executed 
by  any  person  shall  be  proof  that  it  was  so  executed,  until  the 
person  by  whom  it  purports  to  have  been  so  signed  or  exe- 
cuted shall  specifically  deny  the  signature  or  execution  of  the 
same  by  his  oath,  or  affidavit,  or  by  his  pleading  duly  verified), 
the  burden  of  proof  is  on  the  plaintiff  to  prove  the  signature. 

:2.  In  an  action  of  foreclosure  based  on  a  note  and  mortgage,  alleged 
to  be  forgeries,  the  evidence  is  held  to  support  a  finding  that 
the  signatures  affixed  were  not  the  genuine  signatures  of  de- 
fendant. 

Appeai.  from  a  judgment  of  the  circuit  court  for  Mil- 
Tvaukee  county:  OfiREisr  T.  Williams,  Circuit  Judge.  Af- 
firmed. 

This  action  was  commenced  June  4,  1903,  to  foreclose  a 
note  and  mortgage  purporting  to  have  been  executed  by  the 
defendant  Hof  November  19,  1897,  to  the  defendant  Henry 
Herman,  for  $6,500,  to  become  due  three  years  from  that 
date,  with  interest  at  six  per  cent,  payable  semi-annually,  and 
secured  by  mortgage  upqn  the  lands  described,  which  mort- 
gage was  recorded  November  22,  1897.  The  complaint 
alleges  that  May  3,  1902,  Henry  Herman  assigned  the  note* 
and  mortgage  to  the  plaintiff  as  collateral  security  to  a  note 
given  on  that  date  by  Henry  Herman  to  the  plaintiff  for 
$3,050,  payable  on  demand,  and  that  no  part  thereof  had 
been  paid,  and  that  such  assignment  was  recorded  April  17, 
1903.  The  complaint  further  alleges  that  the  defendant 
Farwell  Inxtestment  Company  has  a  lien  by  way  of  mortgage 
on  one  of  the  lots  described  prior  to  the  plaintiff's  mortgage, 
the  amount  of  which  should  be  determined  so  as  to  enable  the 
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jDlaintiff  to  redeem  therefrom;  but  the  complaint  asks  no  per^ 
sonal  judgment  against  the  company.  '  The  defendant  J.  J- 
Hof,  by  way  of  verified  answer  denied  that  he  executed  the* 
note  and  mortgage  set  out  in  the  complaint,  or  either  of  them, 
and  alleges  that,  after  having  seen  such  pretended  note  and 
mortgage,  he  avers  that  the  signatures  "/.  J.  Hof  to  the 
said  note  and  mortgage  are  forgeries;  that  he  never  signetl 
them,  or  either  of  them ;  and  that  he  never  saw  either  of  them 
until  tlie  same  were  exhibited  to  him  June  8,  1903 ;  and  that 
ho  had  no  knowledge  of  the  existence  of  either  of  them,  or  any 
information  concerning  the  same,  until  in  May,  1903,  whei> 
lie  £rst  learned  thereof  from  inquiries  made  by  the  plaintiflPe 
attorneys.     A  trial  being  had,  the  court  found  at  the  close- 
thereof:  (1)  That  February  2,  1807,  Herman  caused  a  sher- 
iff's deed  of  all  the  lands  de-^cribed  in  the  complaint  to  be- 
given  to  said  J.  J.  11  of,  and  that  the  same  was  duly  recorded^, 
that  Herman  also  caused  all  of  said  premises  to  be  appar- 
ently conveyed  to  /.  J.  II of  by  warranty  deed  from  Markey 
and  wife,  July  17,  1897,  which  deed  was  recorded  Januarys 
3,  1898.     (2)  TJiat  such  conveyances  were  so  made  to  J.  /. 
Hof  for  the  sole  use  and  benefit  of  Herman,  and  Ilvf  had  no 
interest  therein  whatever.     (3)  That  May  3,  1902,  Herman- 
borrowed  of  the  plaintiff  $3,050,  and  gave  to  the  plaintiff 
therefor  his  note  for  that  amount,  due  in  sixty  days  from 
that  date,  with  interest  at  six  per  cent.,  and  to  secure  such 
loan  of  $3,050,  Herman  having  the  $6,500  note  and  mort- 
gage in  his  possession  at  the  time,  did  on  the  date  named 
.   assign  the  same  to  the  plaintiff  as  collateral  security  for  the 
payment  of  the  note  of  $3,050  mentioned,  and  such  assign* 
ment  was  recorded  as  stated,  and  that  no  part  of  the  $6,500- 
note  bad  been  paid,  and  that  there  was  due  on  the  note  of 
$3,050  the  sum  of  $3,337.25.     (4)  That  by  the  terms  of  th<>^ 
$G,500  note  it  became  due  as  stated.     (5)  That  J.  J.  Hof 
upon  the  trial   disclaimed   any   ownership   in   any   of   the- 
])roniises.     (6)  That  the  Farwell  Investment  Company  haA 
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a  first  mortgage  Hen  upon  one  of  the  lots  described  for 
$7,318.49,  with  interest  from  December  3,  1903,  for  which 
it  was  entitled  to  judgment  of  foreclosure  and  sale  against 
all  of  the  other  parties.  (7)  That  the  plaintiff  had  a  first 
lien  by  way  of  mortgage  upon  the  other  premises  described. 

(8)  Tlxat  $350  was  a  reasonable  solicitor's  fee  therein,  and 
should  be  allowed  to  the  plaintiff  upon  the  foreclosure  of  his 
mortgage;  that  lis  pendens  was  duly  filed  June  26,  190;k 

(9)  That  the  .signature  of  /.  J.  Hof  affixed  to  the  note  and' 
mortgage'  of  $6,500  was  not  the  genuine  signature  of  J.  J. 
Tlofj  but  was  a  forgery;  that  /.  J.  Hof  never  executed  thiit 
note  and  mortgage,  or  either  of  them ;  that  he  never  author- 
ized any  person  to  execute  the  same,  or  either  of  them,  for 
him,  and  he  had  no  knowledge  of  the  existence  of  the  Marke' 
deed,  mentioned,  or  the  note  and  mortgage,  or  either  of  them, 
until  April,  1903 ;  that  Hof  never  received  any  consideration 
for  siich  note  and  mortgage,  and  never  ratified  the  execution 
of  sai4  deed  or  note  or  mortgage,  and  promptly  disavowed  the 
same  as  soon  as  he  learned  of  their  existence.  As  conclusionn 
of  law  the  court  found,  in  effect:  (1)  TJiat  J.  J.  Hof  was 
entitled  to  judgment  dismissing  the  complaint  as  to  him, 
and  to  have  and  recover  his  costs  and  disbursements,  to  be 
taxed  and  allowed  and  entered  in  the  judgment;  (2)  that  the 
note  and  mortgage  of  $6,500  created  a  mortgage  lien  upon 
the  premises  described,  of  which  Henry  Herman  was  the 
equitable  owner  (subject  to  the  rights  and  lien  of  the  Far- 
well  Investment  Company,  as  found),  for  $3,050,  with  in- 
terest at  six  per  cent,  from  May  3,  1902;  (3)  that  the  plain- 
tiff was  entitled  to  judgment  of  foreclosure  and  sale  (except 
as  against  J.  J.  Hof)  unless  the  $3,,'>37.25,  with  intercut, 
should  be  paid  before  the  expiration  of  the  year,  as  therein. 
stated.  Judgment  was  thereupon  entered  therein  according 
to  such  findings.  Tlie  plaintiff  appeals  from  so  much  of  the 
judgment  as  ordered  and  adjudged  that  the  complaint  be  dis- 
missed 'as  to  the  defendant  J.  J.  Hof,  and  that  J.  J.  Hof 
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liave  and  recover  judgment  against  the  plaintiff  for  $100.56, 
the  amount  of  his  costs  and  disbursements  in  the  action. 

For  the  appellant  there  was  a  brief  by  Turner,  Pease  d; 
Turner,  and  oral  argument  by  W.  J.  Turner. 

For  the  respondents  there  was  a  brief  by  Eoyt,  Doe, 
Umbreit  &  Olwell,  and  oral  argument  by  F.  M.  Uoyt. 

Cassoday,  C.  J,     The  statute  declares: 

"Every  written  instrument  purporting  to  have  been  signed 
•or  executed  by  any  person  shall  be  proof  that  it  was  so  signed 
or  executed  until  the  person  by  whom  it  purports  to  have  b  on 
so  signed  or  executed  shall  specifically  deny  the  signature  or 
•execution  of  the  same  by  his  oath  or  affidavit  or  by  his  plead- 
ing duly  verified/^    Sec.  4192,  Stats.  1898. 

This  court  has  repeatedly  held  that  this  section  only  "dLs- 
penses  with  proof  of  the  signature  to  a  written  instrument 
until  the  person  by  whom  it  purports  to  have  been  signed 
-shall  specifically  deny  the  signature  of  the  same  by  his  oath 
or  affidavit  or  by  his  pleading  duly  verified.  Wallis  v.  While, 
58  Wi«.  26,  15  N.  W.  767 ;  Nielson  v.  Schuckman,  53  Wis. 
t}38,  11  N.  W.  44.  Here  the  answer  of  the  defendant  J.  J. 
Hof,  duly  verified,  expressly  denies  that  he  (5ver  executed 
the  note  or  the  mortgage,  and  avers  that  the  signatures  of 
"J".  J.  Hof"  to  said  note  and  mortgage  were  forgeries,  and 
that  he  never  signed  the  said  note  or  mortgage,  or  either  of 
them,  and  never  saw  either  of  them  until  they  were  exhibited 
to  him  by  the  plaintiff's  attorneys  four  days  after  the  com- 
mencement of  this  action.  ^^In  such  a  case,"  as  said  bv  Chinf 
Justice  CoLE^  speaking  for  this  court,  "the  statute  imposes 
upon  the  party  claiming  the  note  to  bo  valid  the  burden  of 
proving  the  signature,  and  that  the  note  is  a  binding  obliga- 
tion as  against  the  party  resisting  the  pa\Tnent  thereof." 
Thomas  Ludlow  &  Rodgers  v.  Berry,  62  Wis.  78,  80,  22  N. 
W.  140 ;  Finlay  v.  PrescoH,  104  Wis.  614,  618,  80  N.  W. 
t)30.  Nevertheless,  counsel  for  the  plaintiff  contend  that 
tthe  burden  was  on  the  defendant  Hof  to  prove  that  his  sig- 
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natures  were  forgeries  by  clear,'  convincing,  and  satisfactory 
evidence,  and  beyond  all  reasonable  controversy.    In  support 
of  such  contention  counsel  cite  cases  in  this  court  where  the- 
signatures  were  genuine,  and  where  no  attempt  was  made,  or,- 
if  made,  there  was  a  failure  to  bring  the  case  within  the  pro- 
visions of  the  statute  quoted.    The  question  is  important  hei'o- 
only  as  meeting  the  contention  of  counsel,  since  the  defeml 
ant  Hof  assumed  the  burden  of  proving  that  his  signature  to 
the  note  and  mortgage  were  forgeries;  and,  as  indicated  in 
the  statements  of  facts,  the  trial  court  found  in  his  favor; 
and,  as  we  read  the  record,  such  findings  are  sustained  by 
clear,  convincing,  and  satisfactory  evidence,  and  beyond  all 
controversy.     The  general  nature  of  the  evidence  may  be* 
briefly  stated.     The  note  and  mortgage  purport  to  have  been 
made  in  Milwaukee  November  19,  1897.    The  notary  public 
was  the  confidential  clerk  of  Henrv  Herman,  and  had  been* 
for  years.    He  left  Milwaukee  soon  after  Herman  absconded,, 
and  removed  to  Oklahoma.    He  testified  that  he  thought  tho- 
signature  was  Hofs,  but  he  had  no  recollection  of  the  execu- 
tion of  the  mortgage  in  suit,  except  that  his  signature  appears 
on  it.    He  admits  that  he  had  certified  to  acknowledgements 
without  the  parties  being  before  him,  and  that  it  was  a  com- 
mon thing  in  Herman's  ofiiee  in  1900;  but  that  ho  never  did' 
so  in  1897.     The  other  subscribing  witness  testified  that  hu 
had  no  recollection  of  witnessing  the  instrument,  and  could 
not  say  that  Sof  signed  it  in  his  presence;  that,  if  Herman 
showed  him  the  signature  and  asked  him  to  sign  as  a  wit- 
ness, he  would  have  done  so,  without  Hof  being  present,  if  he 
believed  it  to  be  Hofs  signature,  as  he  did.     At  the  time  of 
executing  the  note  and  mortgage,  Hof  resided  at  Sobieske, 
in  Oconto  county,  and  had  for  the  two  years  immediately  pre- 
ceding, and  has  ever  since.    For  some  years  prior  to  1895  he* 
had  resided  in  Milwaukee,  and  had  business  relations  with 
Henry  Herman.    The  signatures  were  denied  by  Hof  in  the 
most  positive  manner.    His  letter  book  and  his  memoranduini 
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book  furnished  written  evidence  as  to  his  whereabouts  during 
almost  every  day  in  the  month  of  November,  1897.  They 
show  that  he  was  at  his  home  in  Sobieske  on  the  dav  the  note 
and  mortgage  purport  to  have  been  executed  in  Milwaukee ; 
that  on  that  day  he  wrote  a  letter  from  Sobieske  to  Milwau- 
kee; that  he  was  in  Sobieske  during  the  whole  of  the  week 
before  and  for  more  than  a  week  afterwards.  Hof  took  his 
meals  at  a  hotel  in  Sobieske  on  the  19th,  20th,  21st,  and  22d 
of  November,  1897,  and  the  keeper  of  the  hotel  and  his  wife 
testified  that  Ilof  was  there  on  each  of  those  days ;  and  they 
are  corroborated  by  entries  in  their  account  book  of  charges 
against  him  for  such  board.  Other  witnesses  testified  to 
business  transactions  with  him  in  Sobieske  on  November  10 
and  20,  1897.  Six  exports  testified  tlint  the  signatures  *'J,  J . 
Tlof  on  the  note  and  mortgage,  in  their  opinion,  were  not 
made  by  TIof»  Some  of  them  had  long  been  acquainted  with 
his  handwriting,  and  one,  especially  skilled  in  such  matters, 
after  comparing  such  signatures  with  those  admitted  to  be 
genuine  and  from  enlarged  photographs  thereof,  in  evidence, 
states  thirteen  several  differences  between  the  genuine  and 
the  forged.  Such  differences  are  apparent  upon  close  inspec- 
tion. We  must  hold  that  the  findings  are  amply  supported  by 
the  evidence. 

2.  Counsel  further  contend  that,  if  Tlof  did  not  execute  the 
note  and  mortgage,  he  adopted,  ratified,  nnd  confirmed  their 
execution.  It  is  enough  to  sav  that  we  find  no  evidence  in 
the  record  that  would  justify  a  finding  that  Hof  was  estopped 
by  conduct  from  denying  the  signatures.  On  the  contrary, 
nil  his  conduct  is  the  other  wav. 

By  the  Court. — The  judgment  of  the  circuit  court  is 
-affirmed. 
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Segall,  Appellant,  vs.  Padlasky,  Respondent. 

October  20— November  15,  1904, 

Master  and  servant:  Negligence:  Personal  injuries:  Trial:  Court  and 

jury:  Proximate  cause. 

In  an  action  for  negligence  fofr  personal  Injuries  to  a  servant 
from  working  with  his  bare  hands  and  arms  in  a  vat  of  fur 
dye,  after  the  master  had  told  him  that  it  was  not  dangerous, 
the  evidence,  stated  in  the  opinion,  is  held  to  be  sufficient  to 
require  the  submission  to  the  jury  of  the  questions  of  negli- 
gence and  proximate  cause. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee coimty :  Orrex  T.  Williams,  Circuit  Judge.    Reversed. 

This  is  an  action  to  recover  for  personal  injuries.  The 
plaintiff  is  a  common  laborer,  and  the  defendant  the  owner 
of  an  establishment  for  cleaning  hides  and  dyeing  furs  iu 
the  city  of  Milwaukee.  It  appeared  by  the  plaintiff's  testi- 
mony that  on  the  11th  day  of  June,  1902,  he  commenced 
work  for  the  defendant  at  his  dyeing  establishment,  and 
that  on  the  12th  of  June  he  was  set  at  work  stirring  furs 
in  the  dye  vats  with  his  hands  and  bare  arms ;  that  the  dye 
was  a  dark  liquid,  and  that  he  asked  the  defendant  before 
commencing  work  whether  it  was  dangerous,  and  the  defend- 
ant said  it  was  not;  that  another  workman  who  was  assisting 
him  had  rubber  gloves  upon  his  hands  and  arms,  and  the 
plaintiff  asked  for  a  pair  of  gloves,  and  the  defendant  said 
it  was  not  necessarv — that  the  other  workman  did  not  want 
to  soil  his  hands,  and  that  was  the  only  reason  why  he  wore 
gloves;  that  he  continued  stirring  furs  in  the  vats  -with  his 
hands  and  arms  immersed  in  the  dve  all  that  dav  and  the 
following  day,  at  which  time  his  hands  and  arms  became 
swelled,  and,  on  the  morning  following  the  second  day,  be- 
came very  painful,  with  large  blisters  and  caused  the  plaintiff 
great  pain  for  several  weeks ;  that  upon  the  morning  follow- 
ing the  second  day  of  his  labor  he  consulted  a  doctor,  who 
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treated  his  injuries  for  about  three  weeks.  The  physician- 
who  treated  the  plaintiff  testified  that,  in  his  judgment,  the 
injuries  resulted  from  the  immersion  of  the  hands  and  arms 
in  a  strong  acid.  At  the  conclusion  of  the  physician's  evi- 
dence the  plaintiff  rested,  and  a  nonsuit  was  granted  on  the 
groimd  that  there  was  neither  evidence  of  negligence  on  the 
part  of  the  defendant,  nor  that  defendant's  negligence  was 
the  proximate  cause  of  the  injury.  From  this  judgment  the^ 
plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  W.  B.  Ruhin,  attor- 
ney, and  Moritz  TFiWw/,  of  coimsel,  and  oral  argument  by 
Mr.  Rubin. 

For  the  respondent  there  was  a  brief  by  McCdbe  <&  Dahl- 
man,  and  oral  argument  by  M.  A.  McCdbe, 

WiNSLow,  J.  There  was  certainly  sufficient  evidence  of 
defendant's  negligence  to  take  the  question  to  the  jury. 
According  to  the  evidence,  he  set  the  plaintiff  at  a  job  where 
his  arms  would  be  immersed  all  day  in  a  liquid  dye.  When 
asked  whether  it  was  not  dangerous,  he  assured  the  plaintiff 
it  w^as  not,  and  upon  this  assurance  the  plaintiff  went  to- 
work.  After  two  days  of  this  work  the  plaintiff's  arms  and 
hands  swelled  and  blistered  so  as  to  be  very  painful.  Be- 
fore dipping  his  arms  in  anything  else,  he  consulted  a  physi- 
cian. The  physician,  after  applying  litmus  paper  to  the 
arm,  testifies  that  the  injuries  were  evidently  the  result  of 
immersion  in  some  liquid  containing  a  strong  acid.  Here 
certainly  was  evidence  enough  of  negligence  to  take  the  ques- 
tion to  the  jury.  The  jury  would  be  justified  in  finding  that 
the  dye  contained  a  strong  acid  which  was  injurious  to  tlio 
human  skin.  If  the  defendant  knew  that  it  contained  such 
an  injurious  acid,  then  the  jury  would  be  justified  in  finding, 
defendant  negligent,  if  he  assured  the  plaintiff  that  it  was 
harmless.  If  he  did  not  know  its  composition,  the  jury 
would  also  be  justified  in  finding  negligence,  if  he  made  suck 
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an  assurance,  because  he  assumed  to  know,  and  must  abide 
the  consequences  to  the  same  extent  as  if  he  did  know  when 
an  innocent  third  person  has  been  misled.  So  in  either 
event  there  is  proof  of  negligence  to  go  to  the  jury,  and,  in 
view  of  the  positive  testimony  of  the  physician  as  to  the  cause 
of  the  swelling  of  the  plaintiff's  arms,  it  is  very  clear  that 
the  question  whether  such  negligence,  if  found,  was  the  proxi- 
mate cause  of  the  injury,  is  also  one  for  the  jury. 

By  the  Court, — Judgment  reversed  and  action  remanded 
for  a  new  trial. 


Caepenteh,  County  Judge,  Kespondent,  vs.  The  United 
States  Fidelity  &  Guaranty  Company,  imp.,  Appel- 
lant. 

October  20— November  15,  190i. 

Executors  and  administrators:  Attorney's  services:  Lien  on  assets: 
County  courts:  Jurisdiction:  Collateral  attack. 

1.  Under  sec.  2443,  Stats.  1898,  extending  the  juridiction  of  county 

courts  to  all  matters  relating  to  the  settlement  of  the  estate 
of  such  deceased  persons,  who,  at  the  time  of  death,  were 
inhabitants  or  residents  of  the  county  where  the  court  is 
located  etc.,  such  courts  have  jurisdiction  to  determine  the 
amount  justly  allowable  to  the  attorneys  of  the  administrator 
out  of  the  estate  on  account  of  legal  services  performed  by 
them,  to  make  the  same  a  lien  on  the  assets  thereof,  and  to 
order  the  lien  extinguished  by  using  funds  for  which  the  ad- 
ministrator is  responsible. 

2.  The  court  having  exercised  its  jurisdiction  in  the  respect  last 

noted,  its  decision  cannot  be  disturbed  in  an  action  against  the 
sureties  on  the  bond  of  a  defaulting  administrator. 

3.  Where  an  administrator's  account  has  been  duly  settled,  includ- 

ing  an  adjudication  of  the  amount  due  his  attorneys  for  ser^ 
vices  and  disbursements,  and  final  order  entered  requiring  the 
payment  direct  to  the  attorneys  of  the  sum  so  awarded  them, 
such  final  order  is  conclusive  in  an  action  brought  in  the 
name  of  the  county  judge  upon  the  administrator's  bond  against 
the  sureties. 

Vol.  123—14 
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Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Obeen  T.  Williams,  Circuit  Judge.    Affirmed. 

Action  on  an  administrator's  bond.  The  issues  raised  by 
the  pleadings  sufficiently  appear  by  inference  from  the  find- 
ings of  fact,  of  which  the  following  is  a  bri^f  summary : 

(1)  iN'ovember  25,  1897,  Cliarles  W.  Stolla,  residing  in 
Milwaukee  county,  died  testate.  Such  proceedings  were  duly 
taken  that  Arthur  M.  Kuehn  March  8,  1898,  was  appointed 
administrator  of  his  estate  with  the  will  annexed.  He  duly 
qualified  as  such  administrator,  entered  upon  his  duties  as 
such  and  continued  in  office  until  the  findings  herein  were 
filed. 

(2)  The  penal  sum  in  said  Kuehn's  bond  was  $51,000,  and 
the  surety  was  the  defendant,  The  United  States  Fidelity  <^ 
Guaranty  Company. 

(3)  It  was  provided  in  such  bond,  among  other  things, 
that  if  the  said  Kuehn  performed  all  orders  and  judgments 
■of  said  county  court  it  should  be  void,  and  otherwise  that  it 
should  remain  in  full  force  and  virtue. 

(4)  February  9,  1903,  the  administrator  rendered  an 
account  of  his  administration,  sho-wing  receipt  of  $34,398.07, 
in  money  and  personal  property,  disbursements  of  $26,338.60, 
and  a  balance  on  hand  of  $7,259.47,  in  money  and  a  note 
for  $400. 

(5)  B.  K.  ^Miller,  George  H.  Noyes  and  George  P.  Miller, 
as  firm  of  Miller,  Noyes  &  Miller,  were  the  administrator's 
attorneys  until  they  filed  their  petition,  hereafter  mentioned. 
Otto  J.  Fiebing  and  Henry  J.  Killilea,  as  firm  of  Fiebing 
&  Killilea,  were  likewise  his  attorneys  until  they  filed  their 
petition,  hereafter  referred  to. 

(6)  J^Iiller,  Noycs  &  ^filler  after  the  filing  of  said  accotuit 
by  petition  informed  the  court  that  though  by  such  account 
it  appeared  that  they  had  received  from  the  estate  $4,000, 
as  compensation  for  legal  services,  and  $1,773.49,  for  dis- 
bursements, no  such  payment  had  been  made,  and  requested 
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payment  of  such  sums  out  of  the  assets  shown  to  be  in  the 
administrator's  hands. 

(7)  Fiebing  &  £illilea  by  petition  informed  the  court 
that,  whereas  by  said  account  no  credit  was  taken  by  tho 
administrator  for  payments  to  them,  they  rendered  services 
to  him,  which  were  beneficial  to  said  estate,  of  the  reasonable 
vakie  of  $250,  for  which  they  had  not  been  paid.  Thfiv 
further  informed  the  court  that  the  administrator  was  in- 
solvent. They  requested  that  the  sum  clamed  by  them  might 
be  ordered  paid  out  of  the  assets  of  the  estate. 

(8)  Upon  due  notice  to  all  the  parties  interested  as  heirs 
the  petitions  were  heard  before  the  county  judge.  It  was 
there  made  to  appear  that  the  facts  stated  therein  were  true ; 
that  the  services  rendered  by  the  attorneys  were  reasonably 
worth  the  sums  charged  by  them;  that  such  services  wero 
actually  rendered  for  the  benefit  of  the  estate;  that  $1,773.49 
were  actually  disbursed  for  its  benefit  by  Miller,  Xoyes  & 
Miller;  and  that  the  administrator  was  insolvent  and  had 
appropriated  to  his  own  use  all  the  personal  property  of  the 
estate,  except  $70.59. 

(9)  Thereupon  payment  by  the  administrator  out  of  money 
due  from  him  to  the  estate  was  ordered  of  $5,773.40,  to  ifil- 
ler,  K'oyes  &  Miller,  and  $250,  to  Fiebing  &  Killilea,  and 
said  sums  were  decreed  to  be  liens  upon  the  assets  of  tlu^ 

estate.  f 

(10)  Such  proceedings  were  subsequently  duly  taken  that 
the  administrator's  account  was  settled  and  a  final  order  of 
distribution  was  entered  in  respect  thereto.  The  sum  of 
§14,778.69  was  decreed  to  be  due  from  the  administrator, 
and  he  was  ordered  to  pay  therefrom  the  sums  allowed  to  the 
attomevs  as  aforesaid,  and  the  balance  to  the  heirs  entitled 
thereto,  specifying  the  amount  going  to  each. 

(11)  Such  heirs  consented  to  the  entry  of  the  order. 

(12)  It  was  not  appealed  from,  or  set  asidfe  or  vacated. 

(13)  After  the  entry  thereof  due  demand  was  made  upon 
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the  administrator  to  comply  therewith,  but  he  refused  to  do 
so,  except  as  to  the  payment  of  $70.59. 

(14)  Thereafter  due  demand  was  made  upon  the  defend- 
ant surety  to  respond  in  the  sum  found  due  from  the  admin- 
istrator, and  it  refused  to  do  so. 

(15)  April  17, 1903,  thereafter,  said  county  court  upon  pe- 
tition of  one  of  such  heirs  authorized  suit  upon  the  aforesaid 
bond  to  recover  the  amount  so  found  due  from  the  adminis- 
trator for  the  benefit  of  the  parties  entitled  thereto. 

(16)  This  action  was  commenced  accordingly  and  there- 
after the  surety  paid  such  parties,  except  said  attorneys.  Mil- 
ler, Xoyes  &  Miller  and  Fiebing  &  Killilea. 

(17)  There  is  due  plaintiff  from  said  administrator  and 
said  surety  for  the  benefit  of  said  attorneys  the  sums  ordered 
paid  to  them,  as  aforesaid,  with  interest  from  April  15,  1903. 

(18)  The  simis  ordered  paid  measure  the  reasonable  value 
to  the  estate  of  the  service  rendered  tliereto  by  the  attorneys. 

Thereon  it  was  held  that  plaintiff  was  entitled  to  judgment 
for  the  sums  so  ordered  paid  to  the  attorneys,  with  interest, 
for  their  benefit,  with  costs  and  disbursements.  Judgment 
was  entered  accordingly. 

Exceptions  were  filed  to  the  findings,  which  need  not  be 
stated  in  detail.    The  defendant  surety  company  appealed. 

For  the  appellant  there  were  briefs  by  Bloodgood,  Kemper 
(Sc  Bloodgood,  attx^meys,  and  Francis  Bloodgood,  of  counsel, 
and  oral  argument  by  J.  B.  Kemper. 

For  the  respondent  there  was  a  brief  by  Miller,  Noyes  <£r 
Miller,  and  oral  argument  by  Geo.  P.  Miller. 

Marshall,  J.  The  first  question  to  be  noticed  is :  Dyi  the 
county  court  have  jurisdiction  to  determine  the  amount  justly 
allowable  to  the  attorneys  of  the  administrator  out  of  the  es- 
tate  on  account  of  legal  services  performed  by  them,  to  make 
the  same  a  lien  thereon  and  to  order  the  lien  to  be  extin- 
guished by  using  funds  for  which  the  administrator  was  re^ 
sponsible  ? 
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True,  as  counsel  for  appellant  contend,  the  legal  title  to  the 
personal  property  of  a  deceased  person  is  vested  in  his  per- 
sonal representative,  and  that  expenses  incurred  by  him  in 
the  performance  of  his  duties  are  not  necessarily  a  charge 
thereon,  and  are  in  all  cases  personal  liabilities  of  such  rep- 
resentative. Miller  v.  Tracy,  86  Wis.  330,  56  K  W.  866. 
But  it  is  not  the  law,  as  understood  here,  that  the  court  ap- 
pointing an  administrator  has  no  control  over  property  in  his 
hands  during  the  course  of  administration,  except  to  require 
the  filing  of  an  inventory,  to  adjudge  upon  claims  of  the  de- 
ceased, to  require  the  filing  of  the  administrator's  account,  to 
order  the  payment  of  debts  and  adjudge  the  payment  of  leg- 
acies and  distribute  property  according  to  the  law  of  descent 
and  heirship  or  the  will,  if  there  be  one; — that  there  is  no 
supervisory  power  over  the  estate  during  the  period  of  ad- 
ministration. One  should  not  be  misled  as  to  the  jurisdiction 
of  our  county  courts  in  the  settlement  of  estates  by  authorities 
found  elsewhere  under  a  different  system  than  ours. 

WTiere  the  legal  title  to  personal  property  belonging  to  an 
estate  upon  the  appointment  of  the  administrator  and  his 
qualification,  vests  in  him,  he  holds  tlie  same  in  trust  and  is 
accountable  to  the  court  appointing  him  after  the  manner  of 
trustees  generally.  He  is  the  "arm  of  the  court,"  so  to  speak, 
in  the  settlement  of  the  estate,  the  same  as  a  receiver  is  in  an 
ordinary  administration  suit.  The  court  has  the  amplest  au- 
thority, within  the  limitations  of  the  statute,  to  direct  him, 
and  to  recognize  equitable  claims  upon  the  funds  in  his  hands, 
growing  out  of  services  performed  in  the  conservation  thereof, 
and  to  protect  the  possessor  of  such  claims,  if  justice  so  re- 
quires, by  making  them  liens  upon  such  funds,  after  the  man- 
ner of  courts  of  equity,  in  administering  property  in  the 
hands  of  its  agents. 

By  sec.  2443,  Stats.  1898,  the  county  court's  jurisdiction  is 
expressly  extended  "to  all  matters  relating  to  the  settlement 
of  the  estate  of  such  deceased  persons'*  at  the  time  th6  de- 
ceased was  an  inhabitant  or  resident  of  the  coimty  where  the 
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court  is  located,  having  jurisdiction  of  the  mattey,  or  left 
property  within  such  county  to  be  administered.  That  broad 
general  power  necessarily  carries  with  it  by  implication  all 
judicial  authority  of  courts  of  equity  in  the  administration 
of  trusts  necessary  to  the  proper  administration  of  the  par- 
ticular class  of  trusts  in  question,  and  that  has  been  the  uni- 
form holding  of  this  court. 

"The  county  courts  have  plenary  jurisdiction  in  all  matters 
of  the  administration,  settlement  and  distribution  of  the  es- 
tates of  deceased  persons,  and  much  of  this  jurisdiction  is  of 
an  equitable  character  and  is  necessarily  concurrent  with  that 
of  courts  of  equity."  Tryon  v.  Famsworthj  30  Wis.  577,  581. 

The  power  of  the  court  includes  "all  jurisdiction,  both 
legal  and  equitable,  unless  expressly  reserved,  necessary  to  the 
due  administration  of  the  estates  of  deceased  persons  and  to 
the  performance  of  all  acts  required  in  the  course  of  such  ad- 
ministration.*  ...  It  may  grant  equitable  relief  or  enforce 
a  trust  in  a  case  of  this  nature,  the  same  as  a  court  of  equity ; 
and  although  the  jurisdiction  of  a  court  of  equity  still  exists, 
it  does  not  oust  that  of  the  county  court  in  a  proper  case.  The 
doctrine  of  equitable  estoppel  may  be  recognized,  and  its  prin- 
ciples enforced,  as  well  by  the  county  court  as  by  the  court 
of  chancery,  the  jnrisdiction  of  the  latter  being  concurrent, 
merely,  in  any  matter  pertaining  to  the  settlement  of  the  es- 
tates of  deceased  persons."  Brook  v.  Chappell,  34  Wis.  405, 
411. 

That  doctrine  will  be  found  often  referred  to  in  our  re- 
ports. The  settlement  of  estates  so  far  at  least  as  relates  to 
trust-fund  features  is  within  the  inherent  jurisdiction  of 
courts  of  chancery  as  a  part  of  their  general  jurisdiction  in 
the  administration  of  trusts.  Substantially  all  authority  so 
possessed  by  such  courts  is  now  likewise  possessed  by  our 
county  courts. 

With  the  foregoing  in  min<J,  by  reference  to  the  authorities 
in' respect  to  the  power  of  courts  of  equity  dealing  with  judi- 
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cial  trustees  generally,  we  may  easily  determine  the  measure 
of  the  authority  of  our  county  courts  in  dealing  with  the  ques- 
tions under  consideration.  We  apprehend  that  time  need  not 
be  spent  demonstrating  that  a  trustee  in  a  judicial  adminis- 
tration in  equity  may  not  only  he  permitted  to  pay  out  of  the 
trust  fund  any  legitimate  expense  incurred  in  the  conserva- 
tion thereof,  hut  may  be,  when  necessary  to  the  ends  of  justice, 
required  to  do  so,  and  when  so  justly  required  that  the  ad- 
judged expense  may  be  made  by  order  of  the  court  a  lien  upon 
such  fund,  and  provision  be  made  for  its  enforcement  There 
is  no  more  legitimate  expense  that  such  a  trustee  can  incur 
tiian  that  for  legal  service,  whidh  is  reasonably  necessary  to 
tlie*  safety  of  the  fund,  and  none  more  commonly  required, 
upon  a  proper  application,  to  be  paid  out  of  the  trust  fund. 
True,  the  attorney  in  such  a  case  has  no  lien  thereon  until  the 
court  gives  him  aid  in  the  matter.  His  claim  is  purely  per- 
sonal to  the  trustee.  The  rule  in  that  regard  is  not  peculiar 
to  the  class  of  trusts  we  have  here.  It  is  a  general  rule  appli- 
cable to  all  trusts.  Every  attorney  who  performs  beneficial 
services  to  a  trust,  directly  or  in  effect  enriching  the  trust 
fund,  when  it  is  necessary  for  his  protection,  is  equitably  en- 
titled to  obtain  a  lien  upon  the  trust  fund.  The  court  has 
ample  authority  to  recognize  and  give  effect  thereto.  The 
manner  of  acquiring  such  a  lien  is  for  the  claimant  to  peti- 
tion the  court  to  determine  the  amount  he  should  have  out  of 
such  fund,  considering  the  character  of  his  services  and  the 
real  benefits  accruing  to  the  trust  therefrom,  and  to  adjudge 
the  same  to  be  a  charge  thereon.  There  are  many  cases  that 
might  be  referred  to  where  it  has  been  held  that  it  is  proper 
to  make  an  allowance  for  such  services  direct  to  the  attorney 
instead  of  making  it  in  form  as  an  allowance  to  the  trustee. 
Central  R.  £  B.  Co.  v.  Pettus,  113  U.  S.  116, 124,  5  Sup.  Ct. 
387.  Justice  Haklan  in  that  case  said :  "When  an  allowance 
to  the  complainant  is  proper  on  account  of  solicitors'  fees,  it 
may  be  made  direct  to  the  solicitors  themselves,  without  any 
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court  is  located,  having  jurisdiction  of  the  mattej,  or  left 
property  within  such  county  to  be  administered.  That  broad 
general  power  necessarily  carries  with  it  by  implication  all 
judicial  authority  of  courts  of  equity  in  the  administration 
of  trusts  necessary  to  the  proper  administration  of  the  par- 
ticular class  of  trusts  in  question,  and  that  has  been  the  uni- 
form holding  of  this  court 

"The  county  courts  have  plenary  jurisdiction  in  all  matters 
of  the  administration,  settlement  and  distribution  of  the  es- 
tates of  deceased  persons,  and  much  of  this  jurisdiction  is  of 
an  equitable  character  and  is  necessarily  concurrent  with  that 
of  courts  of  equity."  Tryon  v.  Famsworth,  30  Wis.  577,  581. 

The  power  of  the  court  includes  "all  jurisdiction,  both 
legal  and  equitable,  unless  expressly  reserved,  necessary  to  the 
due  administration  of  the  estates  of  deceased  persons  and  to 
the  performance  of  all  acts  required  in  the  course  of  such  ad- 
ministration.*  ...  It  may  grant  equitable  relief  or  enforce 
a  trust  in  a  case  of  this  nature,  the  same  as  a  court  of  equity ; 
and  although  the  jurisdiction  of  a  court  of  equity  still  exists, 
it  does  not  oust  that  of  the  county  court  in  a  proper  case.  The 
doctrine  of  equitable  estoppel  may  be  recognized,  and  its  prin- 
ciples enforced,  as  well  by  the  county  court  as  by  the  court 
of  chancery,  the  jurisdiction  of  the  latter  being  concurrent^ 
merely,  in  any  matter  pertaining  to  the  settlement  of  the  es- 
tates of  deceased  persons."  Brook  v,  Chappell,  34  Wis.  405, 
411. 

That  doctrine  will  be  found  often  referred  to  in  our  re- 
ports.  The  settlement  of  estates  so  far  at  least  as  relates  to 
trust-fund  features  is  within  the  inherent  jurisdictioa  of 
courts  of  chancery  as  a  part  of  their  general  jurisdiction  in 
the  administration  of  trusts.  Substantially  all  authority  ao 
possessed  by  such  courts  is  now  likewise  possessed  by  our 
county  courts. 

With  the  foregoing  in  mincl,  by  reference  to  the  authorities 
in' respect  to  the  power  of  courts  of  equity  dealing  with  jiidi- 
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cial  trustees  generally,  we  may  easily  determine  the  measure 
of  the  authority  of  our  county  courts  in  dealing  with  the  ques- 
tions under  consideration.  We  apprehend  that  time  need  not 
be  spent  demonstrating  that  a  trustee  in  a  judicial  adminis- 
tration in  equity  may  not  only  be  permitted  to  pay  out  of  the 
trust  fund  any  legitimate  expense  incurred  in  the  conserva- 
tion thereof,  but  may  be,  when  necessary  to  the  ends  of  justice, 
required  to  do  so,  and  when  so  justly  required  that  the  ad- 
judged expense  may  be  made  by  order  of  the  court  a  lien  upon 
such  fund,  and  provision  be  made  for  its  enforcement  There 
is  no  more  legitimate  expense  that  such  a  trustee  can  incur 
trian  that  for  legal  service,  whidh  is  reasonably  necessary  to 
the  safety  of  the  fund,  and  none  more  commonly  required, 
upon  a  proper  application,  to  be  paid  out  of  the  trust  fund. 
True,  the  attorney  in  such  a  case  has  no  lien  thereon  until  the 
court  gives  him  aid  in  the  matter.  His  claim  is  purely  per- 
sonal to  the  trustee.  The  rule  in  that  regard  is  not  peculiar 
to  the  class  of  trusts  we  have  here.  It  is  a  general  rule  appli- 
cable to  aU  trusts.  Every  attorney  who  performs  beneficial 
services  to  a  trust,  directly  or  in  effect  enriching  the  trust 
fund,  when  it  is  necessary  for  his  protection,  is  equitably  en- 
titled to  obtain  a  lien  upon  the  trust  fund.  The  court  has 
ample  authority  to  recognize  and  give  effect  thereto.  The 
manner  of  acquiring  such  a  lien  is  for  the  claimant  to  peti- 
tion the  court  to  determine  the  amount  he  should  have  out  of 
such  fund,  considering  the  character  of  his  services  and  the 
real  benefits  accruing  to  the  trust  therefrom,  and  to  adjudge 
the  same  to  be  a  charge  thereon.  There  are  many  cases  that 
might  be  referred  to  where  it  has  been  held  that  it  is  proper 
to  make  an  allowance  for  such  services  direct  to  the  attorney 
instead  of  making  it  in  form  as  an  allowance  to  the  trustee. 
Central  R.  &  B.  Co.  v.  Pettus,  113  U.  S.  116, 124,  5  Sup.  Ct. 
387.  Justice  Hablan  in  that  case  said :  "When  an  allowance 
to  the  complainant  is  proper  on  account  of  solicitors'  fees,  it 
may  be  made  direct  to  the  solicitors  themselves,  without  any 
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subject  to  variance  by  the  mere  direction  which  the  county 
court  saw  fit,  acting  within  its  jurisdiction,  to  give  to  the 
fund  or  any  part  thereof. 

By  the  Court. — Judgment  affirmed. 


Patton  and  others,  Appellants,  vs.  Patrick,  Trustee,  Re- 
spondent. 

October  2G — November  15,  190i. 

Trusts  and  trustees:  Active  trusts:  Wills:  Rights  of  beneficiary  to 

terminate  trust:  Assignment  of  income. 

1.  Unless  so  completely  thwarted  by  rules  of  law  as  to  accomplish 

no  possible  purpose,  it  is  the  duty  of  courts  to  enforce  the 
right  of  an  owner  of  property  to  control  its  use  and  manage- 
ment after  his  death,  as  by  directing  that  specific  real  estate 
be  preserved  as  such  within  a  limited  time,  and  the  income 
paid  to  beneficiaries. 

2.  In  the  progress  of  the  settlement  of  an  estate,  wherein  the  will 

of  the  testator  provided  that  the  income  of  specific  real  estate 
should  be  collected  by  trustees  and  paid  to  his  children  at 
stated  intervals,  and  that  such  real  estate  should  not  be  sold 
until  the  happening  of  certain  events,  or  a  fixed  period  of 
time,  and  then  to  be  converted  and  divided,  it  was  adjudged 
that  the  children  became  vested  with  their  respective  shares- 
of  the  estate  immediately  upon  the  testator's  death.  Held, 
under  sec.  2089,  Stats.  1898  (providing  that  no  person  benefi- 
cially interested  in  a  trust  for  the  receipt  of  rents  and  profijts 
of  land  can  assign  or  dispose  of  said  interest),  that  the  children 
could  not  by  transferring  their  vested  rights  in  the  remainders, 
together  with  their  shares  in  the  income,  render  impossible 
the  purpose  of  the  testator,  and  present  a  situation  where  the 
continuance  of  the  trust  could  be  terminated. 

3.  In  such  case,  where,  by  reason  of  the  peculiar  situation  of  the 

land — leased  by  the  testator  before  his  death  for  a  long  term  te 
those  who  had  constructed  buildings  thereon,  and  who  were 
also  charged  with  the  duty  of  paying  the  taxes — there  remains 
but  the  single  act  of  enforcing  performance  by  the  lessees 
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of  their  duty  to  pay  rent  and  taxes,  the  trust  is,  nevertheless^ 
not  an  executed  one,  and  is  valid  by  virtue  of  the  active  duties 
imposed  upon  the  trustee  to  receive  rents  and  apply  them  to* 
the  use  of  the  childr,en. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  Orren  T.  Williams,  Circuit  Judge.  Affirmed. 

By  the  will  of  Harrison  Ludington,  so  far  as  material  to 
the  present  case,  he  vested  in  his  executors,  as  trustees,  a  lajge* 
estate,  of  something  over  a  million  dollars,  consisting  about 
equally  of  real  and  personal  property ;  the  bulk  to  be  held  in 
tnist  and  managed  during  the  life  of  his  widow,  and  front 
the  proceeds  certain  sums  to  be  paid  her,  and  the  rest  of  the- 
income  to  be  paid  annually  to  his  several  children,  and  at  the- 
end  of  the  termination  of  the  trust  the  said  property,  or  its 
proceeds,  to  be  divided  amongst  %aid  children.  With  refers 
ence,  however,  to  two  parcels  of  real  estate  in  the  city  of  Mil- 
waukee, included  in  such  trust,  he  provided: 

"My  said  executors  and  trustees  shall  not  have  the  power 
or  authority  to  sell  or  convey,  except  by  way  of  mortgage  for 
the  purpose  of  rebuilding  [said  defined  real  estate],  during 
the  lives  of  my  said  wife  and  of  my  youngest  child  surviving: 
at  my  death;  but  shall  receive  the  rents,  issues  and  profits 
thereof  and  distribute  and  divide  the  income  thereof  as  here- 
inbefore provided  with  respect  to  the  general  income  of  my^ 
estate.  ...  If  my  said  wife  and  my  said  yoxmgest  child 
surviving  at  my  death,  or  either  of  them,  shall  survive  the  first 
day  of  April,  A.  D.  1908,  then  and  in  such  case  my  said  ex- 
ecutors and  trustees  and  their  successors  in  trust  are  author- 
ized and  empowered  to  sell  and  convey  said  premises  or  any 
of  them  and  convert  said  property  into  money." 

The  will  has  been  construed  as  conferring  vested  interests 
upon  several  children.  Patton  v.  Ludington,  103  Wis.  629,. 
79  ^N".  W.  1073.  The  widow  elected  to  repudiate  the  provis- 
ion made  for  her  by  the  will,  and  has  received  her  share  under 
the  statute,  including  a  charge  upon  the  income  of  the  above- 
mentioned  specific  parcels  of  real  estate  for  one  third  thereof 
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during  her  life ;  sucli  income  amounting  to  about  $17,000  per 
annum.  The  trustees  named  in  the  will  have  both  died,  and 
the  present  trustee,  Patrick,  has  been  appointed  by  the  court, 
and  is  now  the  sole  surviving  trustee.  This  action  was  brought 
to  adjudge  a  termination  of  the  trust,  and  require  a  distribu- 
tion of  the  entire  assets  ratably  among  the  children  and  the 
heir  of  the  only  deceased  child;  all  of  said  beneficiaries  con- 
senting to  and  requesting  such  termination,  and  the  trustee 
expressing  the  opinion  that  the  same  would  generally  enhance 
the  value  of  said  assets,  but  leaving  the  court  to  say  whether 
lie  could  lawfully  consent  to  such  termination.  Since  the  ac- 
tion was  commenced,  and  since  judgment  in  the  circuit  court, 
the  widow  has  died,  thus  terminating  the  trust,  excej^t  so  far 
as  it  applies  to  said  specific  parcels  of  real  estate ;  and  both 
parties  request  that  wo  coilfeider  the  question  in  the  light  of 
that  situation,  and  that  the  action  be  deemed  one  merely  to  de- 
-clare  terminated  the  trust  with  reference  to  the  said  two  par- 
cels of  real  estate,  and  to  require  their  immediate  transfer  in 
specie,  to  the  plaintiffs  in  common — one-sixth  to  each.  The 
circuit  court,  upon  the  facts,  which  are  not  in  dispute,  entered 
judgment  denying  the  prayer  of  the  complaint,  from  w^hich 
the  plaintiffs  bring  this  appeal. 

For  the  appellants  there  was  a  brief  by  Queries,  Spence  S 
Quarles,  attorneys,  and  Charles  Quarles,  of  counsel,  and  oral 
argument  by  Charles  Quarles.  To  the  point  tliat  all  parties 
interested  being  sui  jui-is,  and  before  the  court  and  consent- 
ing, the  trust  not  only  may  but  should  be  terminated,  they 
cited  Sumner  v.  Newton,  64  Wis.  210;  Holmes  v.  Walter, 
118  Wis.  409;  Becker  v.  Chester,  115  Wis.  90;  McWilUams 
V.  Gotigh,  116  Wis.  576;  Boivditch  v.  Andrew,  8  Allen,  339; 
Inches  v.  Hill,  106  Mass.  675;  Sears  v,  Choate,  146  Mass. 
:395,  398 ;  Taylor  v.  Huber,  13  Ohio  St.  288 ;  Lamberton  v. 
Pereles,  87  Wis.  449;  ^Yilliams  v.  Smith,  117  Wis.  142; 
Douglas  v.  Cruger,  80  N.  Y.  15,  19 ;  Cuthbert  v.  Cauvet,  136 
:N".  Y.  326 1  Lent  v.  Howard,  89  N.  Y.  169. 
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For  the  respondent  there  was  a  brief  by  Bloodgood^  Kem- 
per &  Bloodgood,  attorneys,  and  Jackson  B.  Kemper,  of  coun- 
sel, and  oral  argument  by  Jackson  B.  Kemper. 

Dodge,  J.    The  rights  of  an  owner  of  property  to  control 
its  nse  and  management  during  his  life  and  after  his  death,, 
within  certain  limitations  imposed  by  law,  are  among  the 
most  sacred,  and  entitled  to  the  most  careful  protection  at  the 
hands  of  courts,  without  scrutiny  as  to  the  quality  of  his  rea- 
sons in  making  such  choice.     Among  these  rights  is  that  of 
preserving  specific  real  estate  as  such  within  a  limited  time 
after  his  death.    He  may  think  that  thereby  is  assured  either 
a  more  certain  or  a  larger  income  than  could  be  obtained  bv 
its  sale  and  the  investment  of  the  proceeds,  or  he  may  believe 
that  the  increase  in  sale  value  during  that  term  will  be  for 
the  best  interest  of  those  for  whom  he  desires  to  provide.    The 
testator  in  the  present  instance  has  declared  his  choice  and 
will   that   the    two    parcels    of    real    estate   in    Milwaukee- 
now  under  consideration  shall  continue  to  be  held  as  such 
until  the  year  1908,  unless  his  widow  and  youngest  child  both 
die  before  that  time.    Why  he  did  so,  we  need  not  inquire.    It. 
was  his  right,  and  it  is  the  duty  of  courts  to  enforce  that 
choice,  unless,  indeed,  it  is  so  completely  thwarted  by  other 
niles  of  law  as  to  accomplish  no  possible  purpose.    It  is  said 
that  is  the  case  here,  since  we  have  already  decided  that,  imdcr' 
Grov.  Ludington's  will,  his  six  children  became  vested  with 
their  respective  shares  immediately  upon  his  death.    Patton 
i\  Ludin^ton,  103' Wis.  629,  79  :^r.  W.  1073.     The  result  of 
this  holding  doubtless  is  that  they  can  sell  and  transfer  their 
vested  rights  to  the  remainders  arising  after  the  termination 
of  the  intermediate  estates  in  the  trustees.    If,  as  is  suggested, 
they  might  also  effectively  transfer  their  shares  of  the  rents 
of  this  specific  real  estate  during  that  interval,  so  that  the 
transferee  would,  in  effect,  own  the  entire  property,  subject 
only  to  the  right  of  the  trustee  to  collect  and  pay  over  the- 
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rents  until  1908,  a  very  persuasive  situation  would  be  pre- 
•scnted  for  holding  the  continuance  of  the  trust  futile.  But 
we  deem  it  plain  that  they  have  not  that  right.  Sec.  2089, 
Stats.  1898,  provides  that  no  person  beneficially  interested  in 
a  trust  for  the  receipt  of  rents  and  profits  of  lands  can  assign 
or  in  any  manner  dispose  of  said  interest.  Now,  whatever 
may  be  the  holding  as  to  the  conversion  of  this  or  any  other 
portions  of  the  estate  into  personalty,  for  some  purposes,  by 
virtue  of  authority  or  duty  in  the  trustees  to  sell  and  distrib- 
ute the  proceeds,  we  cannot  doubt  that  a  specific  piece  of  land 
placed  in  the  hands  of  trustes  imder  an  active  trust  to  collect 
and  distribute  rents,  and  required  to  be  retained  by  them  for 
a  certain  period,  is,  during  that  period,  "land"  held  under  a 
trust  for  the  receipt  of  rents  and  profits,  within  the  meaning 
of  that  statute.  Hence  no  assignment  by  the  beneficiaries  of 
their  interest  in  those  rents  could  be  of  any  validity.  The 
purpose  of  the  testator,  therefore,  to  preserve  those  rents  as  an 
annually  recurring  source  of  income  to  his  children,  is  not 
rendered  impossible  by  any  power  existing  in  them  to  trans- 
fer it  to  a  purchaser  of  the  remainder.  We  deem  it  our  duty 
to  protect  that  purpose  by  refusing  to  discharge  tlie  property 
from  the  trust. 

We  cannot  agree  with  the  insistence  of  appellants'  counsel 
that  this  trust  has  become  so  executed  as  that,  under  the  pro- 
visions of  sec.  2093,  Stats.  1898,  the  trust  ceases.  ^\Tiile,  by 
reason  of  the  peculiar  situation  of  this  land — leased  as  it  ^vas 
by  the  testator  before  his  death  for  a  long  term  to  those  who 
liave  constructed  the  only  buildings  thereon,  and  who,  as  we 
understand,  are  also  charged  with  the  duty  of  paying  the 
taxes — there  remains  but  the  single  act  of  enforcing  perform- 
ance by  the  lessees  of  their  duties  to  pay  rent  and  taxes,  never- 
theless that  is  sufficient  to  mark  it  as  an  active  trust,  under 
all  the  authorities.  Sec.  2074,  Stats.  1898 ;  Lamherfon  v. 
Pereles,  87  Wis.  440,  58  K  W.  776;  Perhins  v.  BurUngton 
L,  &  I.  Co,  112  Wis.  509,  518,  88  X.  W.  (S^^]  Holmes  ^^ 
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Walter,  118  Wis.  409,  416,  95  N.  W.  380.  So  long  as  that 
duty  remains,  the  trust  is  not  an  executed  one,  but  is  neces- 
sary to  maintain  the  separateness  of  the  intermediate  equi- 
table estate  from  the  ultimate  legal  estate  in  remainder  in 
either  the  property  itself  or  its  proceeds,  and  is  valid  by  vir- 
tue of  the  active  duties  to  receive  rents  and  apply  them  to  the 
use  of  the  children  imposed  upon  the  trustees  meanwhile. 
Sees.  2074,  2081,  subd.  3,  Stats.  1898. 

We  approve  the  conclusion  reached  originally  by  the  county 
court,  and  affirmed  by  the  circuit  court,  refusing  to  interfere 
with  the  terms  of  the  testator's  will  in  regard  to  these  parcels 
of  real  estate. 

By  the  Court. — Judgment  affirmed. 


In  be  Ai^lis's  Estate. 

October  21-— November  15,  1904. 

Trusts  and  trustees:  Investment  of  trust  funds:  Discretion  of  trus- 
tee: Trust  companies:  Statutes:  Return  to  principal  of  pre- 
mium paid  for  purchase  of  securities. 

1.  Except  as  modified  by  statute,  trustees  cannot  be  relieved  from 

liability  for  the  Investment  of  trust  funds  in  other  than  gov- 
ernmental or  real-estate  securities. 

2.  Ch.  317,  Laws  of  1903  (providing  that  every  executor,  guardian, 

or  trustee,  except  where  it  is  otherwise  provided  by  the  will 
or  Instrument  of  trust,  if  any,  may  invest  trust  funds  in  gov- 
ernmental or  real-estate  securities  as  provided  by  law,  and 
also  may,  under  the  direction  and  with  the  approval  of  the 
proper  court,  invest  trust  funds  as  therein  enumerated),  is 
held  to  have  been  enacted  in  recognition  of  the  law  as  de- 
clared by  the  supreme  court,  and  that  investments  in  securi- 
ties, other  than  those  specified  in  the  act,  do  not  come  within 
the  protection  of  the  law. 
8.  Sec.  1791/t,  Stats.  1898,  giving  a  trust  company  the  right,  in  its 
discretion,  to  invest  trust  funds  in  certain  specified  securities, 
"or  in  such  real  or  personal  securities  as  they  may  deem 
proper,**  relates  to  the  investment  of  the   funds   owned   by 
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the  trust  company  in  its  corporate  capacity,  and  does  not  in- 
clude money  held  by  it  in  trust  as  executor,  administrator,  or 
any  other  trust  relation. 

4.  Under  a  will  giving  trustees  poTirer  "in  their  discretion  to  invest 

.  .  .  and  employ  said  real  estate  and  generally  manage  the 
same,  to  continue  the  same  as  it  is  invested  at  the  time  of 
my  death — and  especially  as  invested  In  (a  designated  cor- 
poration), or  to  change  such  investments,"  and  a  finding 
by  the  trial  court,  that  investments  in  securities  other  than 
those  specified  in  ch.  317,  Laws  of  1903,  "were  such  as  an 
ordinarily  prudent  person  would  make,  having  regard  to  th& 
permanence  and  security  of  the  principal,  as  well  as  the  pro- 
duction of  an  income  for  the  beneficiaries  under  the  will,"  it 
is  held  that  the  trustees  in  purchasing  railway  and  street- 
railway  bonds,  acted  within  the  authority  and  direction  as  ex- 
pressed in  such  will,  and  that  the  court  properly  approved  them. 

5.  Where  in  the  Investment  of  trust  funds,  the  income  of  which 

is  to  be  paid  to  beneficiaries  during  the  life  of  the  trust,  the 
principal  to  be  paid  to  others  on  its  termination,  the  trustee- 
bought  securities  at  a  premium,  the  trustee  should  take  from 
the  annual  income  such  portion  as  will,  under  established 
rules  and  tables,  repay  the  corpus  of  the  estate  the  amount 
paid  therefrom  in  purchasing  the  securities. 

ArPEAi.  from  a  jiulginent  of  tlie  circuit  court  for  Milwau- 
kee county :  Orren  T.  Williams,  Circuit  Judge.  Reversed 
in  part,  affirmed  in  pari. 

Appeal  from  the  judgment  of  the  circuit  court,  entered 
.A[ay  14,  1904,  which  affirmed  in  part  and  revei'sed  in  part 
the  decree  of  the  coimty  court  of  Milwaukee  county  entered 
in  the  proceeding  instituted  by  the  trustees  under  the  will  of 
Ernest  Allis,  deceased,  allowing  their  annual  account,  disap- 
j)roving  of  their  investments,  and  approving  their  action  in 
a])portioning  the  annual  income  on  the  investments  by  set- 
ting aside  a  portion  yearly  to  repay  the  corpus  of  the  estate 
tlie  premiums  paid  in  the  purchase  of  certain  securities  men- 
tioned in  their  account.  It  appears  the  present  trustees  dur- 
ing tlie  years  1900  and  1902  invested  the  greater  portion  of 
the  fund  in  their  charge  in  railroad  and  street  railway  bonds, 
piiying  a  considerable  sum  as  premium.     It  appears  that  the 
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investanents^  in  a  financial  sense,  are  deemed  to  be  good  and 
safe,  from  the  standpoint  of  a  prudent  and  provident  dealer 
in  securities,  as  permanent  and  good  interest-bearing  invest- 
ments. The  will  of  the  deceased,  disposing  of  the  estate,  di- 
rects that  the  residuary  estate  shall  be  held  by  the  trustees, 
who  are  empowered : 

"To  sell,  mortgage,  or  lease  said  real  estate;  convey  or  ex- 
change the  same ;  convert  the  realty  into  personalty  or  per- 
sonalty into  realty;  and  so  to  do  with  any  and  all  parts  of 
said  estate ;  granting  to  them  full  power  and  authority  in  their 
discretion  to  invest,  reinvest  and  employ  said  real  estate  and 
generally  manage  the  same ;  to  continue  the  same  as  it  is  in- 
vested at  the  time  of  my  death — and  especially  as  invested  in 
the  E.  P.  Allis  Company,  or  to  change  such  investments ;  to 
receive  and  collect  such  profits  and  income  thereof,  and  to  dis- 
pose of  the  net  income  as  follows." 

Here  follow  the  provisions  directing  the  disposition  of  the 
income,  and  the  payment  thereof  by  the  trustees,  during  the 
life  of  the  trust,  to  the  widow  and  child  or  children ;  and,  in 
case  of  the  widoVs  death  under  certain  circumstances,  a  fixed 
sum  is  to  be  paid  her  mother  during  life.  The  only  child  of 
the  deceased  surviving  him  is  a  daughter  about  fourteen  years 
of  age,  whose  guardian  ad  litem  prosecutes  this  appeal. 

For  the  appellant,  Margaret  W.  Allis j  th^re  was  a  brief  by 
Miller,  Noyes  <&  Miller,  attorneys  for  Geo.  H.  Noyes,  guard- 
ian ad  litem,  and  oral  argument  by  Oeo,  H.  Noyes, 

For  the  respondent,  Penelope  Winston  Allis,  there  was  a 
brief  by  Quarles,  Spence  <&  Quarles,  and  Charles  Quarles,  of 
counsel,  and  oral  argument  by  Charles  Quarles.  To  the  point 
that  no  sinking  fund  can  be  established  if  it  appears  that  the- 
purpose  of  the  testator  was  primarily  to  protect  the  life  ten- 
ant, they  cited  McLouth  v.  Hunt,  154  N.  Y.  179-192 ;  In  re' 
Hoyt,  160  N.  Y.  607 ;  N.  Y.  Life  Im.  &  T.  Co.  v.  Baker,  165. 
N.  Y.  484;  Rite's  Devisees  v.  Rite's  Executor,  93  Ky.  257  y 
Hemenway  v.  Hemenway,  134  Mass.  446 ;  N.  E.  Trust  Co.  v. 
Eaton,  140  Mass.  532. 
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For  the  respondents  Milwaukee  Trust  Co.  and  John  W. 
Barr,  Jr.,  as  trustees  under  the  will,  there  was  a  brief  by  Van 
Dyke  &  Van  Dyke  &  Carter j  and  oral  argument  by  (?.  D.  Van 
Dyke, 

SiEBECKEE,  J.  The  trustees  petitioned  the  county  court  to 
allow  the  account  of  their  administration  of  the  trust  as  stated, 
and  to  approve  and  ratify  the  investments  made  by  them  in 
railroad  and  street  railway  bonds,  and  asked  to  be  authorized 
to  continue  these  investments,  and  to  make  others  of  like  char- 
acter, if,  in  the  execution  of  the  trust,  it  was  found  expedient 
and  promotive  of  the  interests  of  the  persons  interested  in  the 
estate.  The  conflicting  claims  of  the  parties  on  the  matters 
submitted  by  the  petition  necessitates  a  determination  of  the 
question  whether  the  investments  made  and  reported  by  tlie 
trustees  are  sanctioned  bv  the  law  of  this  state. 

The  subject  has  many  times  been  before  the  courts  of  this 
country  and  England  in  its  various  phases,  and  has  occasioned 
much  discussion  of  the  question  as  to  what  securities  trustees 
will  be  allowed  to  purchase  under  their  obligation  to  protect 
the  fund  for  those  beneficially  interested.  Counsel  for  the 
respective  parties  on  this  appeal  have  presented  an  exhaustive 
and  instructive  review  of  the  adjudications  and  the  history  of 
the  law  as  it  has  been  enforced  in  various  jurisdictions.  A 
full  and  well-considered  discussion  of  it  is  presented  in  the 
case  of  Lamar  v.  Micou,  112  U.  S.  452,  5  Sup.  Ct.  221.  We 
rare  asked  by  respondents  to  treat  the  question  as  an  original 
proposition  in  this  court,  in  view  of  these  adjudications  and 
the  question  actually  before  the  court  in  the  case  of  Simmoyis 
V.  Oliver,  74  Wis.  633,  43  N.  W.  561.  In  that  case  the  trustee 
had  invested  a  portion  of  the  trust  fund  by  loaning  it  to  a 
manufacturing  company,  taking  its  indorsed  promissory  note, 
at  a  time  when  the  company  was  in  good  financial  standing, 
and  the  indorsers  were  reputed  to  be  perfectly  responsible  and 
of  ample  means.     Tlie  company  and  the  indorsers,  through 
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financial  embarrassments,  were  unable  to  pay  the  note  in  full, 
which  occasioned  a  loss  of  a  part  of  the  fund.  The  trustee 
asked  that  he  be  relieved  from  liability  to  make  the  loss  good, 
upon  the  ground  that  he  had  acted  in  good  faith,  and  consid- 
ered the  investment  a  prudent  and  safe  one.  In  passing  judg- 
ment on  the  case  thus  presented,  the  court  states : 

"We  are  disposed,  on  this  subject,  to  follow  the  English 
rule,  which  has  been  adopted  in  some  of  our  sister  states,  and 
hold  that  the  trustee  cannot  invest  trust  funds  in  personal 
securities,  and  that  it  is  not  an  exercise  of  sound  discretion 
to  so  invest  them," 

This  declaration  is  followed  by  an  excerpt  from  the  opin- 
ion in  the  case  of  Aclctrman  v.  Emott,  4  Barb.  626,  giving  it 
as  the  English  rule  that  a  trustee  can  only  protect  himself 
against  loss  by  investing  the  trust  fund  in  real-estate  or  gov- 
ernmental securities.  The  court  announced  that  counsel  in 
the  argument  of  that  case,  as  in  the  instant  case,  urged  that 
this  rule  so  adopted  "be  changed  to  meet  the  conditions  and 
needs  of  present  business  and  methods  of  investment."  After 
consideration  of  the  reasons  submitted,  the  court  adds : 

"If  this  rule  shall  be  found  inconvenient,  or,  on  the  whole, 
not  best  adapted  to  the  new  condition  of  things,  or  to  the  neces- 
sities of  present  business  arrangements,  the  legislature  can 
change  it  by  authorizing  the  investment  of  trust  funds  in 
shares  of  stock,  or  on  the  credit  of  business  corporations,  or  on 
the  personal  security  of  individuals.  We  profefr  to  adhere  to 
the  well-established  rule  in  relation  to  the  investment  of  trust 
funds,  and,  if  a  change  is  to  be  made,  let  the  legislature 
make  it." 

This  pronouncement  of  the  law  on  the  subject  is  certainly 
explicit,  and  was  expressly  assumed  to  be  necessarily  involved 
in  the  determination  of  the  case,  and  we  feel  bound  to  so  re- 
gard it. 

We  think  that  ch.  317,  Laws  of  1903,  relating  to  the  in- 
vestment of  trust  funds  by  executors,  guardians,  and  trustees, 
bears  evidence  that  the  legislature  deemed  this  to  be  the  es- 
tablished law.    Section  1  of  this  act  reads: 
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"Every  executor,  guardian  or  trustee,  except  where  it  is 
otherwise  expressly  directed  by  the  will  or  instrument  of  trust, 
if  any,  may  invest  trust  funds  in  governmental  and  real-estate 
securities  as  provided  by  law,  and  also,  may,  under  the  direc- 
tion and  with  the  approval  of  the  proper  court,  invest  trust 
funds"  as  therein  enumerated. 

The  language;  "may  invest  trust  funds  in  governmental  and 
real-estate  securities  as  provided  by  law,"  recognizes  that  the 
law  of  the  state  sanctions  investments  of  trust  funds  accord- 
ing to  tlie  rule  laid  down  in  the  decision  in  Simmons  v.  Oliver, 
supra;  and  we  are  led  to  believe  that  the  legislature  enacted 
this  chapter  in  recognition  of  the  law  so  declared,  and  modi- 
fied the  rule  by  enlarging  the  field  for  the  investment  of  such 
funds  to  the  extent  and  upon  the  conditions  contained  in  the 
act.  In  view  of  this  legislative  and  judicial  declaration  on 
the  subject,  we  perceive  no  sufficient  grounds  for  changing  or 
modifying  the  established  rule  controlling  trustees  making  in- 
vestments of  trust  funds. 

The  investments  reported  to  the  court,  as  stated,  were  made 
prior  to  the  passage  of  the  chapter  of  the  laws  last  referred 
to.  The  petitioners,  however,  properly  asked  the  approval  of 
tho  court  for  their  future  guidance  in  the  administration  of 
the  trust  in  respect  to  these  investments,  as  well  as  others  they 
will  likely  be  required  to  make  out  of  this  fund.  None  of  tho 
securities  purchased,  except  those  of  the  Chicago,  Milwaukee 
&  St.  Paul  Railway  Company  bonds,  are  of  the  class  sanc- 
tioned by  this  act.  The  obvious  intent  of  the  legislature  in 
adopting  this  act  was  to  extend  the  field  of  investment  of  trust 
funds  by  executors,  guardians,  and  trustees  beyond  the  limits 
of  governmental  and  real-estate  securities,  by  including  the 
classes  enumerated  in  the  act,  under  the  direction  and  with 
the  approval  of  the  court.  We  find  no  ambiguity  in  the  phrase- 
ology of  the  act.  The  language  and  the  provisions  clearlv 
sliow  how  investments  of  trust  funds  shall  be  made.  Before 
the  passage  of  the  act,  trustees  were  not  protected  against  loss 
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of  trust  funds,  though  acting  in  good  faith,  unless  they  in- 
vested in  governmental  or  real-estate  securities.  Under  the 
provisions  of  this  law,  they  may  also  invest  in  the  securities 
specified  in  the  act,  if  the  court  wiU  approve  and  so  direct. 
This  clearly  implies  that  no  other  investment  of  trust  funds 
comes  within  the  protection  of  the  law. 

The- Milwaukee  Trust  Company  is  one  of  the  trustees  who 
made  these  investments.  It  is  argued  that  sec.  1791A,  Stats. 
1898,  gives  it  the  right,  in  its  discretion,  to  invest  these  trust 
funds  in  the  manner  as  reported  to  the  court  Looking  to  the 
flubjectrmatter  and  intent  of  this  section,  and  giving  effect  to 
the  evident  purpose  and  idea  of  the  legislature  as  therein  ex- 
pressed, it  is  manifest  that  the  section  relates  solely  to  the  in- 
v^tment  of  the  funds  owned  by  the  trust  company  in  its  cor- 
porate capacity,  and  does  not  include  money  held  by  it  in  trust 
as  executor,  administrator,  or  any  other  trust  relation.       > 

It  is  claimed  these  investments  can  be  justified  as  properly 
made  under  the  authority  and  direction  of  the  will.  The  will 
grants  the  trustees  "full  power  and  authority  in  their  discre- 
tion to  invest  .  .  .  and  employ  said  real  estate  and  gener- 
ally manage  the  same ;  to  continue  the  same  as  it  is  invested 
at  the  time  of  my  death — and  especially  as  invested  in  the 
E.  P.  AUis  Company,  or  to  change  such  investments."  The. 
powers  thus  conferred  are  of  the  broadest  kind,  and  are  to  be 
exercised  by  the  trustees,  in  their  discretion,  in  the  execution 
of  the  trust.  The  purpose  of  the  testator,  manifested  in  this 
and  other  provisions  of  the  will,  evidently  was  to  have  the 
trustees  invest  and  employ  the  corpus  of  the  estate  in  obtain- 
ing securities  in  kind  like  those  specified  in  the  will ;  and  he 
contemplated  that  they  should  purchase  such  securities  as  a 
prudent  and  provident  person  would  purchase  as  good  and 
safe  investments,  and  that  they  should  not  be  restricted  to  the 
conditions  and  limitations  imposed  by  law  for  the  investment 
of  trust  funds.  Under  the  powers  so  given  the  trustees,  and 
the  facts  found  by  the  court,  these  investments  "were  such  as 
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an  ordinarily  prudent  person  would  make,  having  r^ard  to 
the  permanence  and  security  of  the  principal,  as  well  as  the 
production  of  an  income  for  the  beneficiariea  under  the  will ;" 
and  we  hold  that  the  trustees,  in  purchasing  these  securities, 
acted  within  the  authority  and  direction  as  expressed  in  the 
will,  and  the  court  properiy  approved  them. 

The  county  court  approved  the  course  pursued  by  the  trus- 
tees in  applying  a  part  of  the  annual  earnings  of  these  securi- 
ties to  the  payment  of  the  premium  for  the  purpose  of  re- 
storing to  the  corpus  of  the  estate  the  exact  amount  taken 
therefrom  for  premiums  at  the  time  of  purchase.  The  cir- 
cuit court  reversed  the  holding  of  the  county  court,  and  di- 
rected that  all  of  the  annual  income  from  these  securities  be 
paid  to  the  life  tenants  during  the  existence  of  the  trust  The 
trustees  have  pursued  the  course  of  taking  from  the  annual 
income  a  portion,  under  established  rules  and  tables  fixing  the 
amount  to  be  taken  from  each  annual  payment  on  the  invest- 
ments, to  repay  the  corpus  of  the  estate  the  amount  paid  there- 
from as  premiums  in  purchasing  the  security.  Though  the 
basis  of  this  calculation  is  not  before  us,  we  assume  Itat  it  was 
correctly  made,  and  based  upon  computations- which  are  ac- 
cepted as  standard  in  computing  what  amount  should  be  r^- 
ularly  taken  from  the  annual  payments  on  the  investments  for 
repayment  of  the  capital  advanced  as  premium.  It  is  con- 
tended that  their  course  in  thus  apportioning  the  annual  pay- 
ments is  an  unjust  charge  upon  the  interest  of  the  life  tenant, 
and  gives  the  remainderman  an  unfair  advantage,  by  increas- 
ing tlie  corpus  of  the  estate,  for  the  reason  that  the  securities 
may  grow  more  valuable,  and  be  converted  into  money,  and 
thus  augment  the  capital  of  the  estate  by  the  portion  annually 
taken  from  the  income  and  the  increase  of  value  realized  in 
excess  over  cost.  This,  no  doubt,  is  the  result  under  the  cir- 
cumstances supposed ;  but  it  is  likewise  true  that,  in  case  the 
securities  decrease  in  value  while  owned  by  the  estate,  and  if 
they  must  then  be  converted  into  money,  the  capital  of  the  es- 
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tate  is  diminished  by  the  amount  of  such  depreciation.  At 
the  close  of  these  transactions,  whatever  amount  is  realized  by 
the  trustees  would  constitute  the  new  corpus  of  the  estate, 
whether  increased  or  diminished,  of  which  the  life  tenant  is 
entitled  to  the  income.  But  the  element  of  rise  and  fall  in 
the  price  of  securities  as  a  marketable  commodity  is  of  little 
weight  in  dealing  with  investments  of  trust  funds,  for  the  rea- 
son that  trustees  are  not  permitted  to  traffic  in  stocks  and  se- 
curities, like  individuals,  for  the  purposes  of  gain.  The  prin- 
ciples controlling  their  investment  are  safety  an^  permanency, 
with  the  view  of  securing  a  probable  income  for  the  benefici- 
aries. Treating  the  purchase  of  securities  in  this  view,  it  is 
obvious  that  the  amount  advanced  out  of  the  capital  of  the 
fund  for  the  payment  of  premiums  should  be  made  good,  to 
prevent  a  loss  when  the  securities  mature.  Payment  of  the 
whole  annual  income  to  the  beneficiaries  for  life  would  pro- 
duce this  loss,  and  diminish  the  principal,  to  the  injury  of 
the  remainderman.  This  method  of  dealing  with  the  fund 
operates  most  equitably  between  the  life  tenant  and  the  re- 
mainderman, in  that  they  mutually  share  the  advantages  and 
losses. 

The  suggestion  that,  since  the  securities  will  not  mature 
imtil  the  trust  shall  have  expired,  and  in  all  probability  they 
will  not  diminish  in  value,  it  would  be  unjust  to  the  life  ten- 
ants not  to  pay  them  all  the  annual  income,  does  not,  in  our 
view,  warrant  treating  the  payments  as  interest  only,  and  as 
belonging  to  the  life  tenants.  We  take  it  that  the  repayment 
of  premiums  out  of  the  annual  income  of  the  securities  is 
based  on  the  idea  that  the  premium  is  an  advancement  of  cap- 
ital above  the  face  of  the  obligation,  which  can  only  be  realized 
and  repaid  out  of  the  annual  income  or  earning  of  the  se- 
curity, since  the  final  payment  will  only  pay  an  amount  equal 
to  the  face  of  the  security,  and  that  the  annual  income  is  in 
fact  a  repayment  of  a  part  of  the  capital  thus  advanced  for 
investment,  and  that  such  repayment  is  proportioned  to  the 
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number  of  years  the  security  runs^  or  the  longest  period  which 
experience  in  dealing  with  securities  has  shown  can  be  al- 
lowed, with  reasonable  safety,  for  the  repayment  of  pre- 
miums, in  view  of  the  uncertainty  of  the  value  of  securities 
at  remote  periods.  We  deem  this  course  in  the  administration 
of  trust  funds  as  just  and  equitable  between  the  life  tenant 
and  the  remainderman.  It  preserves  the  corpus  of  the  estate 
as  nearly  as  the  changes  in  business  affairs  will  permit,  and 
affords  the  best  protection  to  the  life  tenant,  by  assuring  him 
an  income  equal  to  the  current  rate  of  interest  on  the  fund 
held  in  trust  for  his  benefit.  New  York  Life  Ins.  &  T.  Co.  v. 
Baker,  38  App.  Div.  417,  56  N.  Y.  Supp.  618;  S.  C.  165 
N.  Y.  484,  59  N.  E.  ^57.  As  stated  by  the  supreme  judicial 
court  of  Massachusetts  in  New  England  T.  Co.  v.  Eaton,  140 
Mass.  532,  4  N.  E.  69 : 

"There  can  ordinarily  be  no  better  test  of  the  true  income 
which  a  sum  of  money  will  produce,  having  regard  to  the 
rights  of  both  the  tenant  for  life  and  the  remainderman,  than 
the  interest  which  can  be  received  from  a  bond  which  sells 
above  par,  and  is  payable  at  the  termination  of  a  fixed  time ; 
deducting  from  such  interest,  as  it  becomes  due,  such  sums  as 
will  at  maturity  pay  the  premium." 

By  the  Court. — The  judgment  is  reversed  as  to  that  part 
which  disapproves  of  the  course  pursued  by  the  trustees  in 
applying  a  portion  of  the  annual  payment  received  as  income 
on  the  investments  to  the  repayment  of  the  amount  advanced 
from  the  capital  as  premiums,  and  is  affirmed  in  all  other  re- 
spects. 
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Pebeles  and  another^  Executors,  Eespondents^  vs.  Leiseb^ 

Executor,  imp.,  Appellant. 

OctoJ>er  21 — November  15,  1904. 

Mortgages:  Foreclosure:  Judgments:  Appeal  and  error:  Limitation 
on  time  within  which  appeal  can  he  taken  from  deficiency 
judgment:  Dismissal  of  appeal. 

1.  Under  sec.  3039,  Stats.  1898,  limiting  the  time  within  which  an 

appeal  may  be  taken  from  a  judgment,  an  appeal  taken  Febru- 
ary 4,  1904,  from  a  judgment  entered  November  3,  1900,  is  too 
late,  and  will  be  dismissed. 

2.  On  foreclosure  of  a  mortgage,  the  judgment  of  foreclosure  and 

sale,  entered  on  default  November  30,  1900,  adjudged  the  estate 
of  defendant's  testatrix,  a  married  woman,  personally  liable 
*  for  the  debt,  and  contained  provision  for  a  judgment  for  de- 
ficiency against  her  estate.  On  confirmation  of  the  report  of 
sale,  such  deficiency  judgment  was  entered  February  5,  1902. 
Defendant,  as  such  executor,  on  February  4,  1904  appealed 
from  such  deficiency  judgment,  and  also  from  that  part  of  the 
Judgment  of  foreclosure  and  sale  which  adjudged  the  estate  of 
his  testatrix  personally  liable.  Held,  that  the  judgment  of 
foreclosure  and  sale,  not  having  been  appealed  from  within 
the  time  limited  by  statute,  was  conclusive  on  the  executor, 
and  that  there  was  no  merit  in  the  appeal  from  the  formal 
judgment  for  deficiency. 

Appeals  from  judgments  of  the  superior  court  of  Milwau- 
kee county:  Obren  T.  Williams,  Judge.  Appeal  from  one 
judgment  dismissed;  from  the  other  affirmed. 

This  action  was  commenced  August  24,  1900,  by  the  tes- 
tator of  the  plaintiffs  to  foreclose  a  note  secured  by  mortgage 
on  the  real  estate  described,  both  executed  by  Sarah  Leiser  to 
Francisca  Strobel,  June  1,  1894,  for  $500,  payable  three 
years  after  the  date  thereof,  with  interest  thereon  at  6  per 
cent,  from  the  date  thereof.  The  mortgage  was  recorded  June 
15, 1894.  Sarah  Leiser  died  testate  June  16,  1895,  her  wall 
was  admitted  to  probate  July  10,  1895,  and  the  defendant 
Isidor  Leiser  was  appointed  executor  thereof  September  14, 
1895. ,  Juno  30,  1900,  in  consideration  of  $547.50  paid,  the 
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said  Francisca  Strobel  assigned  said  note  and  mortgage  to  the 
testator  of  the  plaintiffs,  Benjamin  Franklin  Pereles,  which 
assignment  was  duly  recorded  July  5,  1900.  Notice  of  lis 
pendens  was  filed  September  11,  1900.  November  3,  1900, 
judgment  of  foreclosure  and  sale  was  entered  in  this  action  by 
default.  Said  judgment  contained  the  following  provision, 
to  wit: 

"It  is  further  ordered,  adjudged,  and  decreed  that  if  the 
proceeds  of  such  sale  shall  be  insufficient  to  pay  the  amount 
adjudged  to  the  plaintiff,  aforesaid,  with  interest  and  costs, 
the  said  sheriff  specify  the  amount  of  such  deficiency  in  his 
report  of  sale,  and,  upon  filing  said  report  and  its  confirma- 
tion, that  judgment  be  entered  and  docketed  in  favor  of  the 
plaintiff  and  against  the  estate  of  Sarah  Leiser,  which  is  lia- 
ble for  the  amount  of  such  deficiency  and  interest  from  the 
date  of  sale,  and  that  the  plaintiff  have  execution  therein  to 
enforce  payment  of  tlie  same." 

December  30,  1901,  upon  due  notice,  the  sheriff  sold  the 
mortgaged  premises  to  one  Herman  Pereles  for  $200.  Jan- 
uary 9,  1902,  the  sheriff's  report  of  such  sale  was  filed,  from 
which  it  appeared  that  there  was  a  deficiency  on  said  sale  of 
$590.43.  February  1,  1902,  the  defendant  Isidor  Leiser,  a* 
such  executor  of  the  will  of  Sarah  Leiser,  deceased,  filed  his 
petition,  and  therein  offered  to  prove  the  allegations  alleged, 
praying  that  the  plaintiff  be  permitted  to  take  no  further  or 
other  judgment,  and  that  no  judgment  for  deficiency  be  en- 
tered against  such  estate  of  Sarah  Leiser,  deceased.  Feb- 
ruary 5,  1902,  and  upon  such  petition  and  the  records,  files, 
and  proceedings  therein,  and  upon  motion  of  the  plaintiff's  at- 
torney, it  was  "ordered  and  adjudged  that  the  said  sheriff's' 
report  and  sale  be,  and  the  same  are  hereby,  confirmed,  for 
the  reason  that  the  executor  has  no  right  to  contest  the  final 
foreclosure  judgment  entered  by  default  ovgr  a  year  ago,  and 
because  said  judgment  is  a  final  judgment;  and  it  is  further 
ordered  and  adjudged  that  the  plaintiff  herein  recover  of 
Isidor  Leiser,  as  executor  of  the  last  will  and  testament  of 
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Sarah  Leiser,  deceased,  the  sum  of  $596.43,  being  the  de- 
ficiency specified  in  said  report  of  sale — said  sum  to  be  charge- 
able upon  and  collected  out  of  the  estate  of  said  Sarah  Leiser, 
deceased — and  that  the  clerk  of  this  court  enter  judgment  ac- 
cordingly, and  certify  the  same  to  the  county  court  as  a  claim 
against  said  estate;"  and  sjich  judgment  was  duly  docketed 
February  5,  1902.  February  4,  1904,  the  defendant  Isidor 
Leiser  J  as  such  executor,  appealed  to  this  court  from  that  part 
of  the  judgment  of  November  3,  1900,  quoted  above,  and  also 
from  the  whole  of  the  order  and  judgment  so  rendered  Feb- 
ruary 5,  1902,  and  quoted  above. 

In  pursuance  of  the  stipulation  of  the  parties  herein  made 
August  26,  1904,  it  was  thereupon  ordered  by  this  court  that 
Max  and  Herman  Pereles  be  substituted  as  plaintiffs  and  re- 
spondents in  place  of  Benjamin  Franklin  Pereles,  who  died 
testate  June  22,  1902,  and  whose  will  was  admitted  to  pro- 
bate June  28,  1902,  and  September  5,  1902,  Max  and  Her- 
man Pereles  were  duly  appointed  executors  of  such  will,  and 
have  since  acted  as  such,  and  that  this  appeal  be  revived  in 
their  names. 

J/.  L.  Eaton,  fol*  the  appellant. 

For  the  respondents  the  cause  was  submitted  on  the  brief  of 
W.  0.  Thomas. 

Cassoday,  C.  J.  Counsel  for  the  plaintiff  moves  to  dis- 
miss the  appeal  from  that  part  of  the  judgment  of  foreclosure 
and  sale  entered  November  3,  1900,  and  quoted  above,  for  the 
reason  that  it  was  not  taken  within  "two  years  from  the  date 
of  the  entry  of  such  judgment  or  order,"  as  prescribed  by  tlie 
statute  (sec.  3039,  Stats.  1898).  As  appears  from  the  fore- 
going statement,  such  appeal  was  not  taken  until  more  than 
three  years  after  "the  entry  of  such  judgment  or  order,"  and 
hence  we  perceive  no  reason  why  that  appeal  should  not  be 
dismissed. 

The  question  recurs  whether  the  matters  determined  in  the* 
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judgment  of  November  3,  1900,  are  conclusive  upon  the  par- 
ties, or  are  reviewable  on  the  appeal  from  the  judgment  of 
deficiency  entered  February  5, 1902.  The  original  judgment 
4etermined  the  amount  due  to  the  plaintiff  therein,  and,  in 
the  portion  quoted  in  the  foregoing  statement,  ordered  and 
adjudged  "that  judgment  be  entered  and  docketed  in  favor 
of  the  plaintiff,  and  against  the  estate  of  Sarah  Leiser,  which 
is  liable"  therefor.  Upon  the  appeal  in  the  other  case  between 
the  same  parties,  such  a  judgment  was  held  to  be  erroneous, 
but  not  void.  Pereles  v.  Leiser,  119  Wis.  347,  96  N.  W.  799. 
•Coimsel  contends,  however,  that  it  was  not  a  judgment  for 
deficiency,  and  that  no  such  judgment  could  be  taken  until 
the  confirmation  of  the  sheriff's  report  of  sale,  or  afterwards. 
The  statutes  regulating  the  entry  of  such  judgments  provide : 

"In  actions  for  the  foreclosure  of  mortgages  "upon  real  es- 
tate, if  the  plaintiff  recover,  the  court  shall  render  judgment 
of  foreclosure  and  sale,  as  hereinafter  provided."  Sec.  3164, 
Stats.  1898. 

And  then,  after  stating  how  the  proceeds  of  the  sale  should 
l)e  applied  (section  3165),  the  statute  further  provides: 

"In  all  such  actions  the  plaintiff  may  in  his  complaint  imite 
with  his  claim  for  a  foreclosure  and  sale  a  demand  for  judg- 
ment for  any  deficiency  which  may  remain  due  to  the  plaint- 
iff after  sale  of  the  mortgaged  premises  against  every  party 
who  may  bo  personally  liable  for  the  debt  secured  by  the  mort- 
gage; .  .  .  and  judgment  of  foreclosure  and  sale,  and 
also  for  any  such  deficiency  remaining  after  applying  the  pro- 
ceeds of  sale  to  the  amount  adjudged  to  be  due  for  principal, 
interest  and  cost,  may  in  such  case  bo  rendered.  Such  judg- 
ment for  deficiency  shall  be  ordered  in  the  original  judgment, 
and  separately  rendered  against  the  party  liable  on  or  after 
the  coming  in  and  confirmation  of  the  report  of  sale,  and  be 
•docketed  and  enforced  as  in  other  cases."  Sec.  3156,  Stats. 
1898. 

Another  section  of  the  statute  provides,  so  far  as  it  applies 
to  this  case : 
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"The  judgment  shall  fix  the  amount  of  the  mortgage  debt 
then  due  .  .  .  and  shall  adjudge  that  the  mortgaged, 
premises  be  sold  for  the  payment  of  the  amount  adjudged  to- 
be  due,  .  .  .  and,  when  demanded  in  the  complaint,  an 
order  directing  that  judgment  be  rendered  for  any  deficiency 
against  the  parties  personally  liable  therefor."  Sec.  3162,. 
Stats.  1898. 

In  Gaynor  v.  Blewctt,  86  Wis.  399,  400,  57  K  W.  44, 

Mr.  Justice  Obton,  construing  these  sections,  and  speaking. 

for  the  court,  said : 

"The  statute  requires  that  judgment  for  the  deficiency 
shall  be  ordered  in  the  original  judgment.  The  order  is  a 
necessary  part  of  the  judgment  of  foreclosure,  and  it  is  a 
final  adjudication  of  the  defendant's  common-law  liability 
for  the  debt.  The  formal  judgment  is  rendered  and  docketed 
as  of  course  on  the  coming  in  and  confirmation  of  the  report 
of  sale  showing  the  amount  of  the  deficiency." 

It  was  there  held  that  the  part  of  the  judgment  for  such, 
deficiency  was  appealable.  That  was  followed  in  Kane  v. 
^y{niams,  99  Wis.  65,  72,  74  N.  W.  570,  where  it  was 
claimed  that  such  part  of  the  judgment  for  deficiency  was 
"a  mere  order,"  and  not  appealable;  but  the  court  held  that 
the  point  was  not  well  taken,  and  that  it  was  "an  integral  part 
of  the  judgment,"  and  fixed  the  rights  of  the  parties,  and 
hence  was  appealable.  That  was  followed  in  Richards  v. 
Land  &  River  Imp.  Co.  99  Wis.  625,  629,  75  K  W.  401. 
See,  also,  Du4icJcer  v.  Goeres,  104  Wis.  29,  38,  80  N.  W.  91. 

We  must  hold  that  the  original  judgment  to  the  effect  that 
the  estate  of  Sarah  Leiser  was  liable  for  such  deficiency,  not 
having  been  appealed  from  within  the  time  limited  by  the 
statute,  is  conclusive  upon  the  executor.  It  necessarily  fol- 
lows that  there  is  no  merit  in  the  appeal  from  the  formal  judg- 
ment for  deficiency,  entered  February  5,  1902. 

By  the  Court. — The  appeal  from  the  part  of  the  original 
judgment  entered  November  3,  1900,  of  the  superior  court 
of  Milwaukee  county,  is  dismissed.  The  formal  judgment, 
for  deficiency  entered  February  5,  1902,  is  aflSrmed. 
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Pebkiks,  Respondent,  vs.  Owen,  imp.,  Appellant. 
October  21--Noveml)er  15,  1904. 

"Executors  and  administrators:  Jurisdiction  of  county  court:  Letters 
of  administration:  Subsequent  discovery  of  will:  Effect  on  prior 
administration:  Compromise  and  settlement:  Release:  Estoppel: 
Equitable  estates:  Parol  evidence:  *'Claims" 


1.  The  jurisdiction  of  the  county  court  over  the  settlement  of  the 
estate  of  one  who  at  the  time  of  his  death  was  an  inhabitant 
or  resident  of  the  county  over  which  such  court  exercises 
jurisdiction,  does  not  depend  upon  the  presence  or  absence  of 
a  will. 

'2.  Where  letters  of  administration  are  issued  on  the  mistaken  idea 
that  no  will  was  left,  and  a  will  be  afterward  found  and  proved, 
such  letters  and  all  acts  of  the  county  court  inconsistent  with 
the  due  administration  of  the  estate  under  the  terms  of  the 
will  may  be  revoked;  but  such  action  Is  not  taken  because  the 
prior  proceedings  are  void  for  lack  of  jurisdiction  to  adminis- 
ter the  estate  as  intestate,  but  on  the  ground  that  they  have 
been  erroneous. 

'S.  In  such  case,  in  the  absence  of  some  controlling  intervening 
fact,  the  county  court  should  set  aside  the  administration  pro- 
ceedings, unless  rights  thereunder  have  become  confirmed  by 
virtue  of  the  statute  of  limitations. 

•4.  One,  husband  of  plaintiff,  and  son  of  defendant,  died,  sup- 
posedly having  devised  his  estate  to  them  equally,  but  no  will 
was  found.  Thereupon  the  widow  administered  the  estate, 
as  intestate,  and  such  proceedings  were  regularly  had  that  a 
final  decree  was  entered  by  the  proper  county  court  assigning 
the  whole  estate  to  the  widow.  Thereafter  the  widow  con- 
veyed certain  of  the  real  estate  to  deceased's  mother,  and,  as 
part  of  the  same  transaction,  the  mother  executed  a  release 
to  the  widow  "of  any  and  all  claims  I  may  have  against  the 
estate  of  my  said  son  and  of  my  claims  against"  said  widow. 
Both  were  sui  jxuris,  had  full  knowledge  of  all  the  necebsary 
facts,  of  the  possibility  that  a  will  might  be  found,  and  there 
was  no  fraud  or  overreaching.  Thereafter  a  will  was  found, 
devising  the  estate  one-half  to  each,  which  was  duly  probated. 
In  an  action  by  the  widow  to  remove  such  will  as  a  cloud  on 
her  title  obtained  through  such  settlement,  held: 

(1)  The  mother  was  estopped  by  her  release. 

(2)  The  mother,  having  received  the  deed  in  consideration 
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of  relinquishing  any  claim  to  the  balance  of  the  estate,  made 
a  compromise  of  doubtful  claims  binding  on  her. 

(3)  The  release  vested  in  the  widow  the  equitable  estate  in 
the  remaining  lands  entitling  her  to  a  decree  in  equity  remov- 
ing the  cloud  from  her  title. 
5.  In  such  case,  parol  evidence  was  admissible  to  show  that  the 
word  "claims"  in  the  release  referred  to  the  possible  claims 
of  the  mother  under  the  supposed  will  afterwards  discovered. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  Warrex  D.  Tarrant,  Circuit  Judge.  Affirmed. 

This  is  an  action  in  equity  to  remove  a  cloud  from  the  title 
of  two  parcels  of  land  in  the  city  of  Milwaukee.  The  plaint- 
iff is  the  widow,  and  the  defendant  the  mother,  of  one  George 
B.  Owen,  who  died  January  21,  1890,  leaving  no  heirs  at 
law  except  his  widow,  the  plaintiff.  At  his  death  he  owned 
an  undivided  one-half  of  three  parcels  of  land  in  Milwaukee, 
his  brother  David  G.  Owen  owning  the  other  half  thereof. 
He  also  owTied  the  whole  of  one  other  tract  of  land.  These 
lands  will  be  referred  to  as  tracts  Kos.  1,  2,  3,  and  4,  respec- 
tively, in  this  opinion.  Tracts  Nos.  3  and  4  are  the  lands 
which  are  concerned  in  this  action. 

At  the  time  of  the  death  of  George  B.  Owens  it  was  sup- 
posed by  all  concerned  that  he  left  a  will  disposing  of  his 
property  in  equal  shares  to  the  plaintiff  and  the  defendant ; 
hut  no  will  being  found  after  diligent  search,  the  plaintiff 
commenced  proceedings  in  the  county  court  of  Milwaukee 
county  to  administer  the  estate  as  an  intestate  estate,  which 
proceedings  progressed  in  due  course  and  culminated  in  a 
final  decree  assigning  the  estate  to  the  plaintiff,  February  4, 
1891.  After  this  decree,  and  on  February  16,  1891,  the 
plaintiff  executed,  acknowledged,  and  delivered  to .  the  de- 
fendant a  quitclaim  deed  of  tracts  Nos.  1  and  2  aforesaid, 
which  deed  contained  the  following  clause : 

"And  said  Jane  Owen  hereby  accepts  of  this  conveyance  of 
said  premises  in  full  of  any  and  all  claims  she  may  have 
against  the  said  Maude  A,  Owen  or  against  the  estate  of 
iJeorge  B.  Owen,  deceased,  who  was  her  son." 
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At  the  same  time,  and  as  part  of  the  same  transaction,  the 
defendant  executed  and  delivered  to  the  plaintiff  the  foUowi 
ing  release: 

"In  County  Court,  Milwaukee  County.  In  Probate.  In 
the  Matter  of  the  Estate  of  George  B.  Owen,  deceased. 

"I,  Jane  Owen,  mother  of  said  deceased,  do  hereby,  in  con- 
sideration of  the  conveyance  to  me  made  by  Maude  A,  Owen, 
widow  of  my  said  son,  of  the  undivided  one-half  of  lots  one 
(1)  and  two  (2)  in  Block  fifteen  (15)  Homewood,  Town  of 
Wauwatosa,  and  the  undivided  one-half  of  lots  eleven  (11) 
and  twelve  (12)  in  Block  thirty-five  (35)  Clarke's  Addition, 
Eighth  Ward  in  the  city  of  Milwaukee,  county  of  Milwaukee, 
Wisconsin,  which  deed  of  conveyance  is  delivered  concurrent 
herewith  to  me,  acknowledge  full  satisfaction  of  any  and  all 
claims  I  may  have  against  the  estate  of  my  said  son  and  of 
my  claims  against  said  Maude  A.  Owen  and  do  execute  this 
release  in  consideration  of  the  foregoing  and  upon  the  fur- 
ther consideration  of  love  and  affection. 

"Witness  my  hand  and  seal  this  16th  day  of  February, 
A.  D.  1891. 

"Jane  Owen.     [Seal.]" 

On  June  20,  1892,  the  defendant  conveyed  tract  No.  2  to 
David  G.  Owen.  About  June  21,  1900,  David  G.  Owen 
found  the  will  of  George  B.  Owen,  which  will,  after  the  pay- 
ment of  debts,  devised  all  of  his  property  to  the  plaintiff  and 
defendant,  share  and  share  alike.  It  was  thereafter  duly 
probated,  and  David  G.  Owen  appointed  executor,  and  under 
it  the  defendant  now  claims  to  ovm  an  undivided  quarter  of 
tract  ^o,  3  and  an  undivided  half  of  tract  No.  4.  The  plaint- 
iff, by  her  complaint  and  by  testimony  on  the  trial,  claims 
that  the  deed  and  release  aforesaid  was  given  in  full  settle- 
ment of  all  conflicting  claims  to  the  real  estate  of  George  B. 
Owen ;  that  it  was  supposed  that  there  might  be  a  will  in  ex- 
istence, and  that  in  order  to  settle  all  claims  it  was  agreed 
that  the  widow  should  convey  tracts  Nos.  3  and  4  to  the  de- 
fendant, and  the  defendant  should  release  all  her  claims  to 
any  part  of  the  estatfe,  whether  the  supposed  will  ever  turned 
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up  or  not;  and  hence  that  the  transaction  in  equity  bars  the 
defendant  from  claiming  any  title  under  the  will.  The  de- 
fendant denies  that  the  release  was  given  with  any  intention 
of  releasing  any  rights  under  the  will  if  a  will  was  found, 
and  by  way  of  counterclaim  she  claims  title  to  one-half  of  the 
estate  tmder  the  will,  and  offers  to  reconvey  to  the  plaintiff 
all  the  interest  in  tracts  Nos.  1  and  2  which  the  plaintiff  con- 
Teyed  to  her,  and  prays  that  the  final  decree  in  the  adminis- 
tration proceedings  be  set  aside,  and  that  she  be  decreed  to  be 
the  owner  of  one-half  of  the  estate,  and  that  the  plaintiff  ac- 
count. 

The  court  found  that  the  release  was  given  by  way  of  set- 
tlement of  all  claims  under  the  will,  if  any  will  was  found, 
and  entered  judgment  for  the  plaintiff  quieting  the  title  in 
her  of  tracts  Nos.  3  and  4,  and  dismissed  the  counterclaim, 
and  from  this  judgment  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Miller,  Noyes  & 
Miller,  and  oral  argument  by  Oeo.  H,  Noyes. 

For  the  respondent  there  was  a  brief  by  Timlin  &  Glicks- 
man,  and  oral  argument  by  TF.  L,  Oold, 

WiNSLOW,  J.  After  carefully  reading  the  evidence,  we 
find  nothing  to  warrant  a  reversal  of  any  of  the  findings  of 
fact  of  the  trial  court.  The  facts,  in  brief,  are  these:  Owen 
died  owning  four  parcels  of  land,  and  leaving  his  widow  as 
his  sole  heir  at  law.  His  widow  and  his  mother  both  supposed 
that  he  left  a  will  dividing  the  property  between  them,  but,. 
being  unable  to  find  it,  the  widow  finally  administered  the  es- . 
tate  as  though  it  were  intestate,  and  obtained  a  final  order  of 
the  county  court,  upon  due  notice,  assigning  all  of  the  real 
estate,  to  her.  Both  widow  and  mother  being  still  uncertain! 
whether  a  will  might  not  yet  be  found,  met  and  agreed  that 
all  claims  of  the  mother  as  to  the  property  (whether  any  will 
afterwards  was  found  or  not)  should  be  adjusted  and  settled 
by  the  execution  of  a  deed  by  the  widow  to  the  motlier  of  two 
Vol.  123  —  16 
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of  the  parcels  of  land,  and  the  execution  of  a  release  by  the 

mother  of  all  claims  against  the  estate  and  the  widow.    This 

settlement  was  fully  carried  out,  and  the  will  was  afterwards 

found  and  probated.    The  question  is  whether  the  settlement 

so  made. is  effective. 

The  first  contention  made  is  that  the  decree  of  the  probate 

court  assigning  the  estate  is  of  no  effect  because  the  court  had 

no  jurisdiction.    The  argument  is  that,  before  a  probate  court 

has  jurisdiction  to  administer  an  estate  as  intestate  estate, 

the  fact  that  the  deceased  died  intestate  must  exist,  and  in 

support  of  this  claim  sec.  380G,  Stats.  1898,  is  relied  upon, 

which  says : 

•  "When  any  person  shall  die  intestate,  being  an  inhabitant 
of  this  state,  letters  of  administration  of  his  estate  shall  be 
granted  by  the  county  court  of  the  county  of  which  he  was 
an  inhabitant  at  the  time  of  his  death." 

The  contention  is  that  two  facts  are  essential  to  jurisdic- 
tion to  grant  letters  of  administration,  viz.,  the  fact  of  death 
and  the  fact  of  intestacy,  and  if  either  fact  is  missing  there  is 
no  jurisdiction.  This  court  has  held  that  proceedings  for  the 
administration  of  the  estate  of  a  person  supposed  to  be  dead, 
but  afterwards  ascertained  to  be  alive,  are  absolutely  null  and 
void.  Melia  v.  Simmons,  45  Wis.  334.  It  has  not  been  held, 
however,  that  the  discovery  of  a  valid  will  renders  void  for 
lack  of  jurisdiction  all  administration  proceedings  previously 
taken,  nor  do  we  think  it  should  be  so  held.  The  general 
grant  of  jurisdiction  to  the  county  court  is  found  in  sec.  2443, 
Stats.  1898,  ^vhich,  so  far  as  necessary  to  be  quoted  here,  is 
as  follows: 

"The  jurisdiction  of  the  county  court  shall  extend  to  the 
probate  of  wills  and  granting  letters  testamentary  and  of  ad- 
ministration on  the  estates  of  all  persons  deceased  who  were 
at  the  time  of  their  decease  inhabitants  of  or  residents  in  the 
same  county." 

Briefly  stated,  this  means  that  the  bounty  court  has  juris- 
<liction  of  the  settlement  of  the  estate's  of  all  deceased  inhabit- 


15]  AUGUST  TERM,  1904  243 

Perkins  v.  Owen,  123  Wis.  238. 

ants  or  residents  of  the  county.  It  is  not  necessary  to  the  ju- 
risdiction of  the  court  over  the  estate  that  a  will  should  be  left, 
but  it  is  necessary  that  the  supposed  deceased  should  be  in 
fact  dead.  True,  the  question  whether  letters  testamentary 
or  letters  of  administration  shall  issue  depends  upon  whether 
there  was  a  will  or  not,  but  the  jurisdiction  of  the  court  over 
the  estate  does  not  depend  upon  the  presence  or  absence  of  a 
will.  If  letters  of  administration  be  issued  on  the  mistaken 
idea  that  no  will  was  left,  and  a  will  be  afterwards  found  and 
proven,  the  letters  of  administration  will  of  course  be  revoked, 
and  all  acts  of  the  county  court  inconsistent  with  the  due  ad- 
ministration of  the  estate  under  the  terms  of  the  will  will 
doubtless  be  revoked  upon  motion,  but  such  action  will  not  be 
based  on  the  idea  that  all  such  acts  h^ve  been  void  for  lack  of 
jurisdiction,  but  rather  on  the  ground  that  they  have  been 
erroneous.  The  county  court  has  administered  the  estate  in 
the  wrong  way ;  it  has  not  administered  an  estate  over  which 
it  had  no  jurisdiction.  This  view  is  supported  by  authority r 
Schluter  v.  Bowery  S.  Bank,  117  K  Y.  125,  22  N.  E.  572; 
Franklin  v.  Franklin,  91  Tenn.  119,  18  S.  W.  61.  The  ap- 
pellant cites  Chase  v.  Boss,  36  Wis.  267,  and  Sitzman  v. 
Pacquette,  13  Wis.  291,  as  sustaining  her  proposition,  but 
we  have  not  been  able  to  see  wherein  these  cases  are  particu- 
larly helpful  or  relevant  to  the  question  here.  It  will  be  no- 
ticed that  the  statutes  of  the  state  (sees.  3815-3817,  Stats. 
1898)  contemplate  just  such  a  situation,  namely,  the  situation 
created  by  the  discovery  of  a  will  after  the  partial  adminis- 
tration of  the  estate  as  intestate,  and  these  statutes  recognize 
as  legal  the  acts  of  the  administrator  done  prior  to  the  revoca- 
tion of  his  letters,  and  provide  for  the  continuation  of  the 
settlement  of  the  estate  from  the  point  at  which  the  adminis- 
trator leaves  it.  It  seems  that  these  statutes  may  not  have 
been  necessary,  but  the  very  fact  of  their  existence  is  valuable 
as  demonstrating  the  legislative  idea  and  intention  on  the  sub- 
ject.   We  can  entertain  no  doubt,  therefore,  that  the  decree  in 
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the  administration  proceedings  was  a  decree  within  the  juris- 
diction of  the  court  to  render.  It  was  erroneous  because  a 
will  was  in  fact  in  existence  making  a  different  dispositioir 
of  the  property^  and  as  soon  as  that  fact  came  to  light  the 
court  should  upon  application  (in  tie  absence  of  some  con- 
trolling intervening  fact)  set  it  aside,  just  as  it  should  set 
a  decree  procured  by  fraud,  unless  rights  thereunder  have  be- 
come confirmed  bv  virtue  of  the  statute  of  limitations.  Es- 
tate  of  Leavens,  65  Wis.  440,  27  N.  W.  324.  Until  set  aside, 
however,  the  decree  was  effective  upon  the  parties,  because  it 
was  within  the  jurisdiction  of  the  court,  and  was  rendered 
upon  due  notice  to  all  parties  of  the  application  for  such  de- 
cree.   Appeal  of  Edward  Schaeffner,  41  Wis.  260. 

Now,  it  appears  in  the  present  case  that  after  the  rendition 
of  this  decree  the  widow  and  mother  of  deceased  came  to- 
gether, and,  recognizing  the  fact  that  a  will  might  still  be  dis- 
covered giving  the  mother  greater  rights,  agreed  that  two  par- 
cels of  land  should  be  conveyed  by  the  widow  to  the  mother^ 
and  a  receipt  in  full  of  all  claims  given  by  the  mother,  which 
was  to  be  a  full  settlement  of  any  claim  on  her  part,  whether 
any  will  should  afterwards  be  found  or  not,  and  this  arrange- 
ment was  carried  out.  The  parties  were  both  sui  juris,  and 
each  had  knowledge  of  all  the  necessary  facts  and  of  the  pos- 
sibility that  the  will  might  yet  be  found.  There  was  no  fraud 
or  overreaching  by  either  party.  There  was  an  intent  on 
both  sides  to  close  the  door  to  any  possible  claim  or  litigation 
in  the  future.  Such  a  settlement  ought  to  be  sustained  if  pos- 
sible, and  we  think  it  possible  on  familiar  and  just  principles. 
If  no  other  principle  could  be  invoked,  that  of  estoppel  would 
be  sufficient  under  the  circumstances  of  this  case.  The  plaint- 
iff deeded  to  the  defendant  two  parcels  of  land  on  the  strength 
of  the  release  of  claim,  and  since  that  time  has  paid  and  dis- 
charged a  mortgage  of  $1,400  upon  tract  No.  3.  Probably, 
however,  resort  to  estoppel  is  not  necessary.  A  compromise 
of  doubtful  rights,  where  each  party  acts  with  knowledge  of 
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the  facts  and  without  fraud,  is  favored  in  the  law,  and  it  will 
be  sustained  though  it  may  be  unequal  or  harsh  in  its  opera- 
tion. Kercheval  v.  Doty,  31  Wis.  476.  While  the  defendant 
made  no  deed  to  the  plaintiff  of  any  of  her  rights  in  the  land, 
still,  when  she  received  a  deed  to  part  of  the  land  in  consid- 
eration of  relinquishing  any  claim  to  the  balance,  she  doubt- 
less made  a  binding  compromise  of  doubtful  claims,  and, 
though  the  release  so  given  may  not  amount  to  the  conveyance 
of  a  legal  title,  it  surely  vests  the  equitable  estate  of  the  re- 
maining lands  in  the  plaintiff,  and  entitles  her  to  a  decree  in 
equity  removing  the  cloud  from  her  title. 

Contention  is  made  that  evidence  was  not  admissible  to 
show  that  the  word  "claims"  in  the  release  referred  to  the  pos- 
sible claims  of  the  defendant  under  the  supposed  will.  It  was 
entirely  competent  to  identify  the  subject-matter  intended  to 
be  covered  by  the  general  word  "claims"  by  evidence  showing 
the  circumstances  of  the  transaction.  This  is  not  varying  or 
contradicting  the  terms  of  the  contract,  but  making  certain 
what  subject  was  covered  or  intended  to  be  covered  by  a  gen- 
eral word  capable  of  referring  to  many  things. 

By  the  Court. — Judgment  affirmed. 


The  State  ex  rel.  Webee,  Appellant,  vs.  Board  of  Trus- 
tees OF  THE  Policemen's  Pension  Fund  for  the 
City  of  Milwaukee,  Respondent 

October  21-— November  15,  1904. 

Municipal  corporations:  Police  force:  Pension  fund:  Right  to  par- 
ticipate: Disahility  and  subsequent  discharge  of  applicant. 

Ch.  265,  Laws  of  1899,  providing  for  the  creation  of  a  pension 
fund  for  policemen  in  cities  of  the  first  class,  declares,  among 
other  things,  it  is  for  the  benefit  of  disabled  and  superannuated 
members  of  the  police  department,  etc.;  that  if  any  member  of 
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the  police  department  shall,  while  engaged  In  the  perform- 
ance of  his  duty,  be  injured  and  found  upon  examination  to 
be  physically  or  mentally  permanently  disabled  by  reason  of 
service,  the  governing  board  of  the  pension  fund,  after  ex- 
amination and  report  of  a  medical  officer,  ordered  by  such 
board,  shall  retire  such  disabled  member  from  service;  that 
the  act  shall  apply  to  present  and  future  members  of  the 
police  force;  that  the  act  is  amendatory  of  the  charter  of  all 
cities  of  the  first  class;  that  any  provision  in  any  such  charter 
in  conflict  therewith  is  superseded,  and  that  any  other  pro- 
visions of  any  act  or  law  in  force  or  effect,  so  far  as  they  con- 
flict  with  the  provision  of  that  act,  are  repealed.  Relator, 
while  a  member  of  the  police  force  of  a  city  of  the  first  class, 
by  loss  of  one  foot,  was  injured  so  as  to  incapacitate  him  for 
active  service,  and,  pending  application  for  retirement  and 
pension,  was  discharged  from  the  force.    Held: 

(1)  The  governing  board  of  the  pension  fund  cannot  enter 
the  final  order  of  retirement  unless  the  candidate  is  in  prwaenti 
a  policeman. 
.  (2)  The  right  to  a  pension  is  not  vested  at  the  time  of  the 
disablement,  subject  to  the  report  of  the  examining  physician, 
80  as  to  suspend  the  authority  of  dismissal  for  cause. 

(3)  The  act  applies  to  one  who  was  a  policeman  when  the 
act  took  effect,  or  thereafter  became  such,  but  conditioned  upon 
his  satisfying  the  calls  of  eligibility  at  the  time  when  the  re- 
tiring board  is  required  to  act. 

(4)  The  act  has  no  reference  to  those  provisions  of  the  city 
charter  regarding  the  organization  and  management  of  the 
police  force,  which  are  subjects  entirely  foreign  to  the  pension 
law. 


Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  J:  C.  Ludwig,  Judge.    Afjinned, 

Mandamus  action  to  compel  defendant  to  appoint  a  phy- 
sician to  examine  the  petitioner  as  to  his  eligibility  for  the 
retired  list  of  policemen  of  the  city  of  Milwaukee,  with  the 
right  to  participate  in  the  policemen's  pension  fund,  under 
ch.  205,  Laws  of  1899,  and  to  report  his  conclusions  to  the 
board  of  trustees  of  such  fund. 

The  petition  was,  in  the  main,  to  this  effect:  The  relator, 
January  2,  1890,  became  a  member  of  the  police  force  of  the 
oitv  of  Milwaukee.     He  remained  such  till  the  commence- 
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ment  of  this  proceeding,  unless  it  be  otherwise  because  of  cir- 
cumstances hereafter  mentioned.  He  contributed  to  the  po- 
licemen's pension  fund,  as  required  by  law,  from  1899  until 
May  1,  1902,  when  his  name  was  stricken  from  the  payroll 
of  the  department.  May  27,  1901,  while  attempting  to  board 
a  street  car  to  go  from  his  beat  to  his  home,  he  was  per- 
manently injured  by  losing  his  left  foot,  whereby  it  ^vas  ren- 
dered necessary  that  he  should  be  retired  from  the  police 
force.  January  17, 1902,  as  a  patrolman,  he  filed  his  petition 
with  the  trustees  of  the  policemen's  pension  fund  for  due 
proceedings  to  be  taken  for  his  retirement,  with  the  right  to 
participate  in  the  pension  fund  under  ch.  265,  Laws  of  1899. 
December  3,  1903,  such  application  was  denied  upon  the 
ground,  that  prior  thereto  he  was  duly  discharged  from  the 
police  force.  After  he  recovered  from  his  injury  so  as  to  re- 
port for  duty,  he  did  so  and  was  thereupon  informed  by  the 
chief  of  police  that  in  his  crippled  condition  he  could  not  be 
used.  Shortly  thereafter  he  learned,  incidentally,  that  it  was 
claimed  that  he  had  been  discharged  for  being  intoxicated 
while  on  duty.  The  charge  made  against  him  in  that  regard 
was  groundless. 

The  return  to  the  alternative  w^rit  was  in  part  to  this  effect  r 
September  20,  1901,  a  lieutenant  of  the  police  force  of  the 
city  of  Milwaukee  presented  to  the  chief  of  police,  in  writing, 
formal  charges  against  the  petitioner,  to  the  effect  that  he  was 
intoxicated  when  injured,  accompanying  the  charges  with  a 
recommendation  that  a  hearing  should  be  granted  him,  at  a 
place  and  time  specified.  Pursuant  to  such  recommendation 
such  hearing  was  duly  had  before  the  chief  of  police  at  his 
office,  four  members  of  the  board  of  police  commissioners 
being  present.  He  appeared  at  such  hearing  in  person  and 
by  attorney.  "Witnesses  w^ere  produced,  sworn,  examined 
and  cross-examined  on  both  sides  of  the  controvei'sy.  At  the 
close  of  the  testimony  the  matter  was  taken  under  advisement 
by  the  chief  of  police.     On  May  1st  thereafter  the  petitioner 
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was  duly  found  guilty  of  the  charges  against  him  and  for 
that  reason  by  order  of  the  chief  of  police  he  was  discharged 
from  the  force.  He  has  not  since  been  reinstated.  By  reason 
of  his  discharge  he  was  not  entitled  to  be  recognized  by  the 
pension  board  as  eligible,  under  any  circumstances,  to  a  place 
on  the  pension  roll. 

To  such  return  the  relator  answered,  among  other^  things, 
that  at  the  hearing  mentioned  therein  he  was  informed  by  the 
chief  of  police  that  he  was  permitted  to  be  present  at  the  hear- 
ing as  a  matter  of  favor  only ;  that  the  chief  acted  without 
consulting  his  associates,  who  were  believed  to  entertain  opin- 
ions contrary  to  the  "conclusion  reached  by  him. 

Upon  the  petition,  alternative  writ  thereto  and  answer  to 
such  return,  a  motion  was  made  to  quash  such  writ,  which 
was  granted.  Judgment  was  rendered  accordingly,  dismiss- 
ing the  procedings  with  costs,  and  the  relator  appealed. 

John  Toohcy  and  Julius  E.  Eoehr^  for  the  appellant. 

For  the  respondent  the  cause  was  submitted  on  the  brief  of 
Iloyt,  Doe,  Umhreit  &  Olwell. 

Mabsiiall,  J.  The  rights  of  appellant  are  ruled  by  chap- 
ter 2G5,  Laws  of  1899,  providing  for  the  creation  and  admin- 
istration of  a  pension  fund  in  sucih  cities  as  Milwaukee,  and 
«ec.  9  of  the  amendment  to  the  charter  of  such  city  [ch.  378, 
Laws  of  1885],  regarding  the  power  of  the  chief  of  police 
therein  to  discharge  members  of  its  police  force. 

The  first  section  of  such  pension  law  provides  that  it  is  for 
the  benefit  of  "disabled  and  superannuated  members  of  the 
police  department  and  the  widows  and  orphans  of  deceased 
members  thereof."  That  unmistakably  suggests  at  the  out- 
set a  legislative  idea  that  only  members  of  the  police  depart- 
ment should  be  eligible  to  be  placed  on  the  pension  roll. 
That  is  in  harmony  with  sec.  8  of  the  law,  which  provides 
that  "if  any  member  of  the  police  department  shall,  while 
engaged  in  the  performance  of  his  duty  as  such  policeman,  be 
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injured  and  found,  upon  examination  by  a  medical  officer, 
ordered  by  the  said  board  [the  governing  board  of  the  pension 
fund] ,  to  be  physically  or  mentally  permanently  disabled  by 
reason  of  service  in  such  department,  so  as  to  render  neces- 
sary his  retirement  from  service  in  such  department,  such 
board  shall  retire  such  disabled  member  from  service."  There 
again  it  will  be  observed,  only  members  of  the  police  force 
are  eligible  to  retirement  to  the  pension  list.  The  use  of  the 
word  "retire"  implies,  necessarily,  that  a  candidate  for  re- 
tirement to  be  eligible  therefor  must  be  so  circumstanced  at 
the  time  of  favorable  action  upon  his  application  that  he  can 
be  retired,  that  he  can  be  taken  from  the  pay  roll  of  the  de- 
partment and  put  on  the  pension  roll. 

True,  the  language  of  sec.  8  is  to  the  effect  that  a  police- 
man '^injured  while  in  service  and  found"  in  the  manner 
provided  for,  to  be  unfit  for  active  sendee  shall  be  placed  on 
the  retired  list  by  the  governing  board  of  the  pension  fund. 
But  viewing  the  section  as  a  whole,  it  seems  very  plain  that  it 
contemplates  that  only  members  of  the  police  force  are  eligi- 
ble to  retirement.  The  last  part  of  the  section  "shall  retire 
«uch  disabled  members"  unmistakably  indicates,  as  does  the 
whole  scope  of  the  law,  that  the  pension  board  are  not  ex- 
pected to  enter  the  final  order  of  retirement  unless  the  candr- 
date  is  in  prcesenti  a  policeman. 

Counsel  for  appellant  suggest  that  if  the  foregoing  con- 
struction of  the  law  be  the  correct  one  the  right  to  a  pension 
should  be  deemed  vested  at  the  time  the  disablement  of  the 
policeman  occurs,  subject  to  the  report  of  the  examining  phy- 
sician, upon  which  the  trustees  of  the  pension  fund  are  re- 
quired to  act,  and  that  such  vested  right  suspends  the  author- 
ity of  the  chief  of  police  to  dismiss  its  possessor,  notwith- 
-standing  the  general  power  granted  to  him  in  respect  to  dis- 
missals from  the  force.  Counsel  argue  that  otherwise  it  would 
be  within  the  power  of  the  chief  in  any  case  to  nullify  the 
pension  law  as  to  one  whom  he  desired  to  keep  from  the  pen- 
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sion  list.  That  at  the  first  impression  appeared  plausible,  but 
after  acarefi.  consideration  thereof  it  seems  unsound.  Doubt- 
less the  legislative  idea  in  lodging  with  the  chief  of  police 
supreme  disciplinary  authority  over  the  force  under  his 
charge  was  to  impliedly  bind  him  to  administer  it  with  discre- 
tion.  It  would  be  highly  unreasonable,  it  seems,  to  hold  that 
the  jurisdiction  of  the  chief  is  by  mere  implication  ousted  by 
the  circumstance  that  otherwise  an  unfaithful  member  of  the 
police  force  might  lose  his  opportunity  to  participate  in  the 
l)enefits  of  the  pension  fund.  Probably,  if  it  were  shown, 
clearly,  in  any  case  that  the  chief  abused  his  discretion,  his 
act  would  be  hrfd  void  for  jurisdictional  error  and  so  not 
efficient  to  interfere  with  the  subject  thereof  being  eligible 
for  a  pension.  But  nothing  of  that  kind  is  shown  in  this 
case. 

We  have  not  overlooked  counsel's  reference  to  sees.  11  and 
17  of  the  pension  law.  The  former  provides  that  the  act  ^hall 
apply  to  present  and  future  members  of  the  police  force  of 
any  city  of  the  first  class.  That  cannot  be  held  to  make  every 
person  who  at  the  time  of  the  passage  of  the  law  was,  or  who 
became  thereafter,  a  member  of  the  police  force  of  such  city 
necessarily  eligible  to  a  pension.  Otherwise  one  might  be  so 
eligible  years  after  his  connection  with  the  police  department 
was  terminated.  True,  the  meaning  of  such  section  is  that 
any  one  who  was  a  policeman  when  the  act  was  passed,  or 
thereafter  became  such,  may  be  eligible  for  a  place  on  the 
pension  roll,  but  conditioned  upon  his  satisfying  the  calls  for 
eligibility  at  the  time  when  the  retiring  board  is  required  to 
act,  one  of  such  calls  being,  as  before  indicated,  for  present 
membership  on  the  force. 

Sec.  17,  referred  to,  was  intended  to  make  all  the  provis- 
ions of  the  city  charter,  on  the  subject  of  pensioning  police- 
men, harmonize  with  the  new  system.  It  has  no  reference 
to  those  provisions  of  the  charter  regarding  the  organization 
and  management  of  the  police  force.  That  is  a  subject  en- 
tirely foreign  to  the  pension  law. 
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A  suggestion  is  made  as  to  how  the  pension  law  and  the 
provisions  of  the  city  charter,  empowering  the  chief  of  po- 
lice to  sever  the  relations  of  any  member  of  the  police  force 
therewith  can  be  harmonized.  There  is  no  want  of  harmonv 
that  we  can  discover,  so  we  cannot  enter  the  field  of  construc- 
tion in  respect  thereto.  The  office  of  policeman  of  the  city 
of  Milwaukee  is  a  legislative  creation.  The  power  that  cre- 
ated it  was  competent,  upon  familiar  principles,  to  make  any 
regulation  deemed  best  for  filling  the  office  and  for  creating  a 
vacancy  therein.  The  provisions  in  that  regard  are  entirely 
independent  of  the  pension  legislation.  The  chief  of  police 
is  required  to  perform  his  duties  regardless  of  the  pension 
department,  and  the  governing  board  thereof  is  required  to 
act  upon  a  case  within  its  jurisdiction,  upon  proper  presenta- 
tion thereof  showing  jurisdiction  essentials,  and  not  other- 
wise. 

A  fair  analysis  of  the  pension  law  and  the  Milwaukee  city^ 
charter  referred  to,  without  the  aid  of  anything  other  than 
elementary  principles,  would  seem  to  lead  logically  to  the 
conclusions  above  reached.  A  reference  to  People  ex  rel. 
Tuck  V.  French,  108  Is^.  Y.  105,  15  N.  E.  188,  cited  to  our 
attention  by  respondent's  counsel,  shows  that  the  same  con- 
clusion was  reached  by  the  New  York  court  that  we  have  ar- 
rived at.  The  decision  turned  on  the  effect  of  ch.  3G4,  of  the 
Laws  of  New  York  for  J885,  providing  that  any  member  of 
the  police  force  of  New  York  City  after  having  served  twenty 
years  or  more,  upon  his  own  application  in  writing  shall,  by 
resolution  adopted  by  a  majority  vote  of  all  of  the  members 
of  the  board  be  relieved  and  placed  on  the  roll  of  the  pension 
fund.  It  will  be  obser\''ed  that  giving  the  force  thereto  which 
counsel  ascribes  to  sec.  8  in  the  pension  law  here,  a  member  of 
the  Xew  York  police  force  upon  serving  the  requisite  time 
would  possess  a  vested  right  to  be  placed  upon  the  pension 
roll,  which  could  not  be  disturbed  bv  anv  administrative  act 
thereafter  suspending  him  from  the  force.  The  court  held 
otherwise,  saying  in  effect  that  it  is  competent  for  the  police- 
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board,  having  authority  to  discipline  members  of  the  force, 
to  discharge  one  after  his  full  term  or  twenty  years'  service 
has  expired,  regardless  of  the  fact  that  his  application  for  re- 
tirement is  pending,  and  that  such  discTiarge  ousts  the  pen- 
sion board  from  jurisdiction  to  retire  the  applicant  to  the 
pension  roll,  as  the  law  permits  only  members  of  the  police 
force  to  be  so  retired; — ^that  it  is  essential  thereto  that  the 
-subject  thereof  shall  actually  be  a  member  of  the  police  force 
at  the  time  of  the  final  act  required  to  be  performed  by  the 
retiring  board  transferring  him  from  the  active  to  the  pension 
roll.  It  was  there  suggested,  as  here,  that  the  application  for 
a  pension  having  been  made  no  occurrence  thereafter  could 
affect  the  right  of  the  applicant.    This  language  was  used : 

"It  is  not  that  [the  application  for  a  pension]  which  re- 
tires, but  the  resolution  of  the  board,  passed  by  a  majority 
of  all  its  members,  for  so  is  the  statute.  That  board  has  a 
right,  and  it  is  its  duty,  upon  receiving  the  application  .  .  . 
to  determine,  first,  whether  the  applicant  has,  as  he  asserts, 
served  for  the  full  period  of  twenty  years  as  a  member  of  the 
force,  and,  second,  what  amount  of  pension  within  the  pre- 
-scribed  limits  should  be  awarded  to  him,  .  .  .  and  make 
an  order  retiring  the  officer  from  the  force.  Until  then  he  re- 
mains a  policeman,  subject  to  the  decipline  and  authority  of 
the  board  [the  board  having  disciplinary  authority  was  also 
the  retiring  board].  .  .  .  Their  order  removing  him 
from  his  office  .  .  .  was  valid  and  effectual,  and  so  he 
lost  his  position  and  with  it  all  right  to  be  retired  upon  a 
pension." 

As  there  held  the  proceedings  for  retiring  a  policeman, 
•under  the  law,  contemplate  putting  an  end  to  his  services  in 
that  way.  Therefore,  to  be  eligible  therefor  one  must  actually 
l)e  a  policeman  up  to  the  final  order  placing  his  name  on  the 
retired  list. 

By  the  Court. — The  judgment  is  affirmed. 
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Phelps,  Appellant,  vs.  Mineral  Springs  Heights  Com- 
pany, Respondent 

Octoher  21— November  15,  1904, 
Contracts:  Rescission:  Action  at  law  for  return  of  consideration. 

1.  In  order  to  maintain  an  action  at  law  to  recover  back  the  con- 

sideration of  a  contract,  it  is  essential  that  before  it  be  com- 
menced the  rescission  shall  have  been  complete  as  to  both 
parties. 

2.  One  who  had  contracted  for  lands,  but  after  full  payment  and< 

demand  had  failed  to  receive  a  conveyance,  cannot  maintain 
an  action  at  law  for  the  purchase  price,  where  it  appears  thai 
a  subsequent  tender  of  a  deed  had  been  refused  merely  be- 
cause it  was  too  late,  and  that,  prior  to  the  commencement  of 
the  action,  he  had  made  no  ofter  to  surrender  the  equitable 
rights  which  he  had  received  by  force  of  the  land  contract  and' 
payment  of  the  purchase  price. 

3.  In  such  case,  the  evidence  examined,  and  held  not  to  disclose^ 

any  declaration  or  conduct  of  the  defendant  constituting  a 
notification  that  it  would  not  accept  a  surrender  of  the  land 
contract  if  tendered. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  Orren  T.  Williams,  Circuit  Judge.    Affirmed. 

Plaintiff  on  November  5,  1892,  entered  into  a  land  con- 
tract  to  purchase  certain  vacant  lots  from  the  defendant  for 
$1,200,  payable  in  installments,  with  six  per  cent,  interest. 
Within  the  term  of  said  contract,  as  extended  by  mutual 
agreement,  and  about  September  9,  1899,  the  plaintiff  com- 
pleted said  payments,  at  the  same  time  requested  his  deed,, 
and  was  told  by  the  defendant's  clerk  receiving  the  money 
that  he  could  have  it  on  that  day  or  the  following  one,  when 
it  could  be  executed  by  the  officers.  Again,  on  September  15,. 
1899,  one  of  the  officers  of  that  defendant  explained  that  it 
could  not  be  given  at  once,  because  of  some  dispute  between 
the  officers  about  executing  papers.  Thereupon,  on  Septem- 
ber 15,  1899,  a  written  demand  for  the  deed  was  made ;  and 
again  on  October  6,  1899,  through  his  attorneys,  he  made  a 
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further  demand,  with  a  notification  that  otherwise  he  should 
ask  a  court  to  compel  delivery.  Thus  the  matter  ran  along, 
with  an  explanation  at  one  time  from  plaintiff  that  he  needed 
die  deed  in  order  to  borrow  money  on  the  land.  About  De- 
cember 27,  1900,  Mr.  Kaufer,  an  officer  of  the  defendant 
company,  asked  plaintiff  why  ho  did  not  call  for  a  deed, 
whereupon  he  said  to  him  that  it  was  too  late  to  accept  the 
deed,  and  he  wanted  his  money  back.  "No  tender  of  deed  by 
the  defendant,  or  return  of  the  land  contract  or  any  reconvey- 
ance by  plaintiff,  was  made  at  this  time.  About  December  3 1, 

1900,  Ifr.  Kaufer,  on  behalf  of  the  defendant,  tendered  to 
plaintiff  a  warranty  deed  of  the  premises  described,  which 
plaintiff  refused.  Again,  on  January  14,  1901,  this  deed  was 
mailed  by  the  attorneys  for  the  defendant  to  the  plaintiff, 
and  returned  by  the  latter,  through  his  attorneys,  accompa- 
nied by  a  letter  declaring  that  Mr.  Phelps  had  notified  the 
company  of  his  rescission  of  the  purchase,  and  that  he  con- 
sidered his  money  should  be  returned  to  him.  To  this  the  de- 
fendant's attorneys  replied  that  the  deed  was  at  their  ofl[ice, 
where  Mr,  Phelps  might  obtain  it  at  any  time.     In  August, 

1901,  the  plaintiff  commenced  this  action,  alleging  breach  of 
the  contract  bv  the  defendant  and  his  rescission  of  the  con- 
tract,  and  praying  judgment  for  {ho  amount  of  moneys  paid 
by  him  thereon.  Upon  the  trial,  plaintiff  tendered  deposit 
and  surrender  of  the  land  contract,  and  defendant  tendered 
the  warranty  deed.  The  trial  court,  upon  substantially  the 
foregoing  facts,  directed  a  verdict  for  the  defendant,  from 
judgment  on  which  the  plaintiff  brings  this  appeal. 

For  the  appellant  there  was  a  brief  by  Wheeler  &  Perry, 
and  oral  argument  by  L,  G,  ^Vheeler, 

For  the  respondent  there  was  a  brief  by  Timlin  &  GlicJcs- 
fnan,  and  oral  argument  by  Nathan  Glichsman, 

Dodge,  T.  This  action  is  for  the  recovery  of  that  with 
which  plaintiff  liad  parted  upon  the  faith  of  a  contract  which, 
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by  reason  of  its  breach  by  the  defendant,  he  claims  that  he 
had  a  right  to  rescind,  in  toto,  and  had  done  so.  It  is  not  a 
suit  in  equity  to  obtain  a  rescission,  but  a  plain  action  at  law 
to  recover  back  the  consideration  paid.  To  maintain  such  ac- 
tion, it  is  essential  that  before  it  is  commenced  the  rescission 
shall  have  been  complete  as  to  both  parties.  It  is  not  enough 
that  the  plaintiff  may  have,  by  some  decisive  act,  so  declared 
his  own  election  as  to  whether  the  contract  shall  stand  or  be 
rescinded  that  he  cannot  recede  therefrom,  which  was  the  situ- 
ation presented  in  Smeesters  v,  Schroeder,  ante,  p.  116,  101 
^.  W.  363.  He  must  not  only  have  exercised  and  declared 
that  election,  but  nmst  have  returned  or  offered  to  return  to 
the  other  party  that  which  he  had  received.  ^Yeed  v.  Page, 
1  Wis.  503,  513;  Hyslip  v.  French,  52  AYis.  513,  9  X.  W. 
605 ;  Eoffvian  v.  King,  70  Wis.  372,  381,  30  N.  W.  25  ;  Lud- 
inglon  v.  Patton,  111  Wis.  208,  245,  86  K  W.  571 ;  Bostwich 
V.  MuL  L.  Ins,  Co,  116  Wis.  392,  439,  89  X.  W.  538,  92  X. 
W.  246.  To  that  rule  there  are  certain  exceptions  under 
peculiar  circumstances,  which  are  illustrated  in  Gay  v,  D.  M, 
Osborne  £  Co.  102  Wis.  641,  78  N.  W.  1079 ;  Gates  v.  Ray- 
mond, 106  Wis.  657,  82  K  W.  530;  Roberts  v.  Francis, 
ante,  p.  78,  100  K  W.  1076;  Bostwich  v.  Mut.  L.  his.  Co. 
supra — which  are  not  rendered  applicable  by  any  of  the  facts 
in  the  present  case. 

The  evidence  most  favorable  to  plaintiff — his  o^vn  testi- 
mony— discloses  nothing  whatever  of  any  offer  in  any  way 
to  return  or  surrender  to  defendant  the  equitable  rights  which 
he  had  received  from  the  latter  by  force  of  the  land  contract 
and  his  payment  of  the  purchase  price.  He  testifies  merely 
that,  when  asked  why  he  did  not  call  for  his  deed,  he  replied, 
"It  was  too  late  to  accept  a  deed,  and  that  I  wanted  my  money 
back;"  nor,  when  deed  was  actually  tendered  him,  did  he 
offer  any  completed  rescission,  even  when  acting  through  and 
under  advice  of  counsel.  The  response  covering  the  rejection 
of  the  deed  was  merely  that  his  condition  had  been  changed 
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by  the  delay,  and  '%e  thinks  that  the  proper  thing  would  be- 
to  return  his  money."  Neither  does  the  evidence  disclose  any^ 
declaration  or  conduct  on  the  part  of  the  defendant  constitut- 
ing a  notification  that  it  would  not  accept  a  surrender  of  the- 
land  contract  if  tendered,  such  as  might  have  brought  plaint- 
iff within  the  exception  applied  in  Roberts  v.  Francis,  supra. 
We  must  therefore  come  to  the  conclusion  reached  by  the 
trial  court,  that  up  to  the  time  of  commencing  suit — indeed, 
to  the  time  of  trial — ^there  had  not  been  accomplished  any 
complete  rescission  of  the  land  contract;  hence,  that  no  im- 
plied contract  to  return  the  consideration  had  arisen  to  sup- 
l)ort  an  action  at  law  for  that  money. 
By  the  Court. — Judgment  affirmed. 


Naqle,  by  guardian  ad  litem.  Respondent,  vs.  Hake,  Appel- 
lant. 

October  22— November  15,  lOOJf, 

Electricity:  Personal  injuries:  Evidence:  Actionable  negligence- 
Proximate  cause:  Cause  of  action:  Compromise  and  settlement: 
Custom  and  usage:  Witnesses:  Appeal  and  error:  Presumptions r 
Infants:  Parent  and  child:  Negligence  of  the  parent:  Cross^ 
examination:  Instructions  to  jury. 

1.  In  an  action  for  personal  injuries  to  an  infant  alleged  to  have- 

been  occasioned  by  defendant's  negligence  in  leaving  within 
the  reach  of  such  child  a  wire,  in  such  position  that  It  came  in 
contact  with  a  heavily  charged  electric  wire,  the  evidence, 
stated  in  the  opinion,  is  held  to  show  that  defendant  was  guilty 
of  a  negligent  act,  from  which  an  injury  to  another  was  to  be 
anticipated  as  a  natural  and  probable  result. 

2.  In  an  action  by  an  infant  for  personal  injuries,  originally  com- 

menced against  two  defendants,  one  of  the  defendants  paid  a* 
sum  in  settlement  of  the  damages  claimed  by  the  father,  with 
an  understanding  that  the  action  should  be  dismissed  as  ta 
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that  defendant,  which  was  done.  There  was  no  release  given 
by  the  plaintiff  for  the  damages  suffered  by  him,  nor  was  any 
money  paid  or  agreed  to  be  paid  him  by  or  on  behalf  of  such  de- 
fendant  for  such  a  release.  The  dismissal  was  without  prejudice^ 
and  there  was  nothing  to  prevent  another  action  being  begun. 
Held,  that  it  was  competent  for  the  father  to  settle  his  owa 
Individual  claim  for  damages  on  account  of  his  son's  dlsabler 
ment,  and  that  fact  did  not  affect  the  son's  separate  claim. 

3.  A  witness  must  show  that  he  knows  about  a  general  trade  cus- 

tom before  he  can  be  heard  to  testify  in  regard  to  it,  and,  in 
the  absence  of  such  showing,  it  is  not  error  to  sustain  objec- 
tions to  questions  calling  for  statements  as  to  what  is  such 
custom. 

4.  Testimony  directed  to  the  individual  custom  of  a  witness  is 

incompetent 

5.  In  an  action  for  personal  injuries  sustained  by  coming  in  con- 

tact with  a  wire  charged  with  electricity,  a  witness  testified 
to  examining  the  wire  and  its  fastenings.  Held,  that  it  was; 
not  error  on  cross-examination  to  strike  out  an  affirmative* 
answer  to  an  inquiry  as  to  whether  the  wire  was  fastened  to 
the  insulator  in  the  usual  way.  Such  would  be  the  presump- 
tion, in  the  absence  of  any  evidence. 

6.  In  an  action  for  personal  injuries  to  an  eight-year-old  infant 

occasioned  by  coming  in  contact  with  a  live  wire,  where  it 
appeared  that  both  the  father  and  mother  knew  of  the  wire 
before  the  injury,  it  is  not  error  to  sustain  an  objection  to  a 
question  asked  defendant,  as  to  whether  the  mother  objected  to 
the  defendant's  placing  the  wire  where  he  did. 

7.  In  such  case,  it  is  not  error  to  permit  the  father  and  mother  to 

testify,  against  objections,  that  no  one  told  them  the  wire  was 
dangerous,  and  that  they  did  not  know  that  it  might  become, 
dangerous.  Such  testimony  is  competent  as  bearing  on  the 
question  of  the  parents'  negligence. 

8.  Where  an  eight-year-old  child  was  injured  by  coming  in  contact 

with  a  telephone  wire,  which  had  been  negligently  allowed  to 
come  in  contact  with  heavily  charged  electric  and  trolley 
wires,  evidence  of  an  engineer  employed  by  the  light  and  rail- 
way company  as  to  the  voltage  carried  on  its  electric  light. 
and  trolley  wires;  as  to  the  effect  of  contact  between  wires;, 
as  to  the  insulation  of  wires  and  the  absence  of  guard  wires;, 
and  other  facts  tending  to  show  the  condition  of  the  various 
wires  in  the  vicinity  at  the  time  of  the  injury,  is  admissible. 

9.  In  an  action  for  injuries  from  a  telephone  wire  heavily  charged 

with  electricity  by  coming  in  contact  with  a  live  wire,  where 
a  witness  had  testified  on  direct  examination  that  a  certain 
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wire,  maintained  at  a  certain  point,  was  covered  with  what 
was  called  "weather-proof"  insulation,  it 'was  not  error  to  ex- 
clude as  improper  cross-examination,  questions  as  to  whether 
additional  insulation  would  not  be  safer;  whether  there  would 
not  be  less  danger  in  case  of  contact  with  another  wire,  and 
whether  it  was  not  customary  to  place  guard  wires  over  such 
wires  to  prevent  contact. 

10.  Where,  in  an  action  for  personal  injuries,  the  court  carefully 

defined  proximate  cause,  and  instructed  the  jury  that  In  order 
to  find  that  the  negligence  of  the  defendant  was  the  proximate 
cause  they  mtist  be  satisfied  of  the  necessary  facts  by  a  fair 
preponderance  of  the  evidence,  it  is  not  error  to  refuse  a  re- 
quested instruction  expressing  simply  the  converse  of  such 
instruction. 

11.  In  an  action  for  personal  injuries,  where  the  court  had  already 

defined  ordinary  care  as  "such  care  as  the  mass  or  majority 
of  mankind  exercise  under  the  same  or  similar  circumstances," 
an  instruction  to  the  jury,  in  substance — that  the  defendant  in 
breaking,  coiling,  and  hanging  the  dead  or  uncharged  wire 
(which  caused  the  injury),  is  presumed  to  have  known  that 
it  was  an  electric  wire,  and  to  have  known  and  realized  the 
dangerous  properties  of  the  electricity;  that  a  higher  degree 
of  care  was  necessary  when  a  thing  on  account  of  which  an 
injury  may  be  caused  was  a  highly  dangerous  one;  that  dead 
electric  wires  may  be  enlivened  or  become  charged  with  a 
current  of  electricity  by  coming  in  contact  with  a  charged 
wire,  and  that  in  case  any  person  touched  or  grasped  such 
a  wire  it  would,  or  might  reasonably  be  expected  to  endanger 
the  life  or  limbs  of  any  person  touching  it — is  not  erroneous 
because  it  requires  of  defendant  the  exercise  of  more  than 
ordinary  care. 


Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  Orren  T.  Williams,  Circuit  Judge.    Affirmed, 

This  is  an  action  to  recover  damages  for  personal  injuries 
suffered  by  the  infant  plaintiff  by  accidentally  coming  in 
contact  with  a  telephone  wire  charged  with  a  heavy  CTirrent 
of  electricity.  There  is  very  little  dispute  as  to  the  facts. 
It  appears  by  the  evidence  that  the  appellant,  TIahe,  was  a 
house  mover  by  occupation,  in  Milwaukee ;  that  about  Jvino 
20,  1901,  he  was  moving  a  building  along  Walker  street, 
which  is  a  street  running  east  and  west  on  the  south  side  of 
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said  city ;  that  an  iinused  telephone  wire  was  stretched  across 
Walker  street,  belonging  to  the  Julius  Andrae  &  Sons  Com- 
pany, a  manufacturing  corporation,  which  wire  came  from 
the  north  and  crossed  National  avenue,  another  east  and  west 
street,  one  block  north  of  Walker  street;  that  on  the  north 
side  of  National  avenue  this  wire  was  fastened  to  a  shop 
building,  and  on  the  south  side  to  a  bracket  upon  a  pole,  and 
then  proceeded  along  Barclay  street  south  to  Walker  street; 
that  as  this  wire  crossed  National  avenue  it  hung  a  few  inches 
above  an  electric  light  wire  heavily  charged  with  electricity, 
belonging  to  the  Milwaukee  Electric  Railway  &  Light  Com- 
pany, protected  only  with  a  coating  of  weather  insulation; 
that  the  plaintiff  was  a  boy  eight  years  of  age,  and  lived  with 
his  parents  on  the  west  side  of  Barclay  street,  between 
National  avenue  and  Walker  street,  and  near  the  latter  street, 
the  aforesaid  telephone  wire  passing  over  the  house;  that 
when  Hake  reached  this  wire  the  building  broke  the  wire 
and  Hake  rolled  up  the  north  end  for  some  distance  in  a  coil 
on  his  arm,  and  hung  the  coil  on  a  nail  on  the  south  side  of 
the  Nagle  house,  about  three  and  one  half  to  four  feet  from 
the  ground,  and  close  to  a  walk  used  by  the  family ;  that  this 
coil  remained  so  himg  up  till  about  June  28th,  when  the 
plaintiff  accidentally  touched  it  as  he  was  standing  near  the 
liouse,  and  was  very  severely  burned,  and  received  injuries 
from  which  he  suffered  for  a  long  time.  It  further  appeared 
from  the  evidence  that  the  wire  had  sagged  do^\^l  where  it 
crossed  National  avenue  until  it  rested  on  the  electric  light 
wire,  and  that  the  insulation  of  the  latter  wire  had  worn  off, 
so  that  the  telephone  wire  received  the  charge  of  electricity 
conveyed  by  the  electric  light  wire.  The  Julius  Andrae  & 
Sons  Company  was  also  made  defendant  originally,  but  on 
the  trial  the  action  was  dismissed  as  to  it. 

The  jury  returned  the  following  special  verdict: 

"(1)  Was  Arthur  Nagle,  the  plaintiff,  injured  on  June  28, 
1901,  by  receiving  an  electric  shock  from  a  telephone  wire  left 
by  the  defendant.  Hake,  hanging  by  the  side  of  the  house  in 
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which  he  lived,  on  Barclay  street,  in  the  city  of  Milwaukee  ? 
A.  (by  the  ctfart,  by  consent  of  counsel).  Yes.  (2)  Was  the 
plaintiff's  injury  the  natural  and  probable  result  of  a  want 
of  ordinary  care  on  the  part  of  the  defendant,  William  Ildke, 
in  breaking,  coiling  up,  and  hanging  said  wire  by  the  side  of 
the  plaintiff's  house  on  or  about  June  21,  1901  ?  A.  Yes. 
(3)  Ought  William  Hake,  as  a  man  of  ordinary  intelligence 
and  prudence,  in  the  performance  of  said  act,  to  have  fore- 
seen, in  the  light  of  the  attending  circumstances,  that  he  had 
done  something  which  would  be  likely  to  cause  a  personal  in- 
jury of  some  kind  to  a  person  near  the  age  of  the  plaintiff? 
A.  Yes.  (4)  Ought  tlie  defendant.  Hake,  in  the  exercise  of 
ordinary  care  and  prudence,  to  have  foreseen,  in  the  light  of 
the  attending  circumstances,  that  in  cutting,  breaking,  coiling 
up,  and  leaving  the  telephone  wire  as  he  did  at  the  time  and 
place  and  under  the  attending  circumstances,  a  personal  in- 
jury might  probably  and  naturally  be  caused  thereby  to  some 
person?  A.  Yes.  (5)  Did  want  of  ordinary  care  on  the  part 
of  the  plaintiff's  father  contribute  to  produce  the  injury  he 
received  ?  A.  No.  ( G)  Did  want  of  ordinary  care  on  the  part 
of  plaintiff's  mother  contribute  to  produce  the  injury  he  re- 
ceived? A.  No.  (7)  What  sum  of  money  will  compensate 
the  plaintiff  for  his  injury  ?  A.  Twelve  himdred  and  fifty 
dollars ;  five  hundred  dollars  to  be  deducted." 

On  this  verdict  the  court  rendered  judgment  for  the  plain- 
tiff, and  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  McElroy  £  Esch- 
weiler,  and  oral  argument  by  F.  C.  Eschweiler. 

For  the  respondent  there  was  a  brief  by  Hoyt,  Doe,  Urn- 
hreit  &  Olwell,  and  oral  argument  by  L.  A.  Olwell. 

WiNSLow,  J.  The  assignments  of  error  are  very  numer- 
ous, and  we  shall  not  treat  each  one  separately,  but  shall  en- 
deavor to  classify  them,  and  treat  each  class  sufficiently  in 
detail  to  indicate  the  conclusions  reached  on  all  of  the  assign- 
ments separately. 

The  alleged  errors  in  refusing  to  grant  a  nonsuit,  and  in 
refusing  to  direct  a  verdict,  and  in  refusing  to  direct  judg- 
ment for  the  defendant  notwithstanding  the  verdict,  may  all 
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be  considei^d  and  disposed  of  together.  It  is  said  that  there 
is  no  proof  of  actionable  negligence,  nor  of  proximate  caiifse 
sufficient  to  take  the  case  to  the  jury.  With  this  we  cannot 
agree.  In  the  present  day  it  is  a  well-known  fact  that  our 
streets  are  full  of  electric  wires  crossing  and  recroesing  each 
other  in  every  direction,  and  that  some  of  these  wires,  es- 
pecially those  transmitting  light  or  heat  or  power,  are  charged 
with  deadly  currents;  and  it  is  also  well  known  that  when 
such  a  wire  is  naked,  either  from  having  lost  its  insulation  or 
because  necessarily  in  that  condition,  like  a  trolley  wire,  and 
comes  in  contact  with  another  naked  wire,  the  second  wire 
also  becomes  charged  with  the  current.  It  requires  no  college 
education  to  know  these  general  facts.  Any  man  actively  par-: 
ticipating  in  the  affairs  of  the  world,  especially  in  a  business 
which  every  day  necessitates  the  removal  and  cutting  of  such 
wires,  as  did  the  defendant's  business,  must  be  presumed  to 
know  something  of  the  dangers  which  lurk  ever  near  the 
handling  of  such  wires.  From  the  very  fact  of  these  known 
dangers  he  must  necessarily  be  charged  with  a  higher  degree 
of  caution  and  diligence  than  one  who  is  dealing  with  sticks 
and  stones  which  can  convey  no  such  concealed  death  stroke. 
As  has  been  said,  the  defendant  was  a  house  mover.  His  busi- 
ness required  the  examination  and  cutting  or  otlier  disposal 
of  electric  wires  almost  daily.  He  necessarily  must  have 
known  something  of  the  dangers  lurking  about  them,  and  the  ' 
possibility  of  contact  with  a  highly  charged  wire.  We  think 
it  was  certainly  for  the  jury  to  say  whether,  in  hanging  this 
wire  on  the  side  of  the  Kagle  house,  within  reach  of  a  child, 
and  leaving  it  there,  he  was  guilty  of  a  negligent  act,  and  an 
act  from  which  an  injury  to  another  was  to  be  anticipated  as 
a  natural  and  probable  result. 

As  stated  in  the  statement  of  facts,  the  Julius  Andrae  & 
Sons  Company  was  originally  joined  as  defendant  in  this 
action  on  the  groimd  that  they  were  negligent  in  leaving  the 
unused  wire  with  no  one  to  care  for  it  in  the  public  street^i. 
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It  appears  that  after  the  trial  had  proceeded  for  a  day  or  two 
the  plaintiff  discontinued  the  action  as  to  the  Andrae  &  Sons 
Company,  and  the  defendant,  Hake,  put  the  counsel  for  the 
Andrae  Company  on  the  stand,  and  examined  him  as  to  the 
circumstances  and  reasons  of  the  discontinuance.    From  this 
examination  it  appeared  that  the  Andrae  &  Sons  Company 
paid  the  father  of  the  infant  plaintiff  $600,  and  received  a  re- 
lease from  the  father  for  the  damages  claimed  hy  him  against 
the  Andrae  &  Sons  Company.   It  further  appeared  that  no  re- 
lease was  given  by  any  one  on  behalf  of  the  plaintiff  for  dam- 
ages suffered  by  him,  nor  was  any  money  paid  or  agreement 
made  by  or  on  behalf  of  the  plaintiff  for  such  a  release,  but 
the  understanding  was  that  this  action  should  be  dismissed^ 
as  was  in  fact  done.    It  further  appeared  that  the  dismissal 
was  without  prejudice,  and  that  there  was  nothing  to  prevent 
another  action  being  begun  by  the  plaintiff  against  the  Julius 
Andrae  &  Sons  Company.    The  defendant.  Hake,  was  allowed 
to  amend  his  answer  by  pleading  this  alleged  settlement  as  a 
discharge  of  all  claims  against  him,  and  claimed  that  a  ver- 
dict should  be  directed  on  this  ground.     The  court,  however, 
held  that  the  evidence  did  not  show  a  settlement  of  the  plain- 
tiff's claim  against  Hake,  and  instructed  the  jury  that,   if 
they  found  for  the  plaintiff,  they  should  deduct  the  amount 
paid  by  the  Andrae  Company  from  the  amoimt  of  the  damages 
found,  and  this  was  in  fact  the  course  pursued  by  the  jury. 

We  have  been  tinable  to  see  any  error  in  this ;  at  least  any 
error  prejudicial  to  the  appellant.  It  was  competent  for  the 
father  to  settle  his  own  individual  claim  for  damages  on 
account  of  his  son's  disablement,  and  the  fact  that  he  does  so 
does  not  affect  the  son's  separate  claim.  The  evidence  did  not 
show  that  any  money  was  paid  to  the  plaintiff,  or  to  any  one 
on  his  behalf,  on  account  of  his  injury,  or  that  any  agree- 
ment of  release,  oral  or  written,  was  made  by  the  plaintiff, 
or  by  any  one  on  his  behalf.  The  understanding  that  the 
present  action  was  to  be  discontinued  constituted  no  release. 
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It  might  have  been  commenced  again  at  once,  so  far  as  ap- 
pears by  the  evidence.  We  do  not  even  reach  the  question  of 
the  effect  of  the  release  of  one  of  two  joint  tort-feasors  be- 
cause there  has  been  no  attempt  made  by  any  one  to  release 
the  plaintiff's  cause  of  action  against  either  defendant 

Upon  the  direct  examination  of  the  appellant  as  a  witness 
in  his  own  behalf  he  stated  that  the  telephone  and  electric 
light  companies  each  had  a  man  at  the  building  as  he  was 
"moving  it,  who  took  care  of  the  wires  in  the  street  in  the  way 
of  the  building,  and  either  raised  them  or  cut  them  and  put 
them  back  again  afterwards.  He  was  then  asked  whether  that 
was  the  usual  custom  in  moving  houses,  and  also  whether,  in 
moving  houses,  he  ever  looked  after  such  wires  himself ;  and 
objections  were  sustained  to  both  questions.  It  has  not  been 
easy  for  us  to  see  how  the  evidence  would  have  been  material 
in  any  event,  but  there  are  very  satisfactory  answers  to  the 
appellant's  contention  of  error  on  these  rulings.  As  to  the 
first  question,  the  witness  had  not  shown  that  he  knew  any- 
thing about  a  general  trade  custom,  and  he  must  show  that 
before  he  can  be  heard  to  testify ;  and  as  to  the  second  ques- 
tion, it  was  only  directed  to  the  individual  custom  of  the  ap- 
pellant himself,  and  this  was  very  clearly  incompetent. 

A  witness  named  Zarbock,  a  lineman  employed  by  the 
Wisconsin  Telephone  Company,  was  called  as  a  witness,  and 
testified  to  examining  the  wire  and  its  fastenings  after  the 
accident,  and  on  cross-examination  was  asked  whether  it  was 
fastened  to  the  insulator  on  the  south  side  of  National  avenue 
in  the  usual  way,  and  an  affirmative  answer  was  stricken  out. 
We  have  been  unable  to  see  what  substantial  bearing  this 
answer  would  have  in  the  case,  or  how  the  striking  of  it  out 
was  in  any  way  prejudicial.  The  presumption  would  be,  in 
the  absence  of  any  evidence,  that  it  was  fastened  in  the  usual 
way,  and  this  is  as  far  as  the  answer  went. 

The  appellant  testified  that  Mrs.  Xagle  was  present  when 
he  hung  the  wire  on  the  house,  and  was  then  asked  whether 
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she  made  objection  at  that  time,  and  the  question  was  ruled 
out  on  an  objection.  It  had  before  appeared  that  both  the 
father  and  mother  knew  that  the  wire  was  hanging  there  be- 
fore the  injury,  the  mother  having  testified  that  she  saw  Hake 
roll  it  up,  and  a  few  minutes  later  saw  it  hanging  on  the 
house.  The  fact  of  their  knowledge  of  the  whole  situation 
is  all  that  is  really  material  on  the  question  of  their  negli- 
gence, and  this  fact  fully  appeared.  It  would  not  have  been 
made  any  stronger  by  showing  that  no  objection  was  made. 
Both  father  and  mother  were  allowed  to  testify,  against  ob- 
jection, that  no  one  told  them  the  wire  was  dangerous,  and 
that  they  did  not  know  that  it  might  become  dangerous.  We 
see  no  error  in  this  ruling.  If  the  negligence  of  the  parents 
is  to  be  imputed  to  the  child  (a  question  which  is  not  de- 
cided) it  was  proper  to  ascertain  what  their  knowledge  was 
upon  the  subject  of  the  danger  lurking  in  this  wire;  not 
that  their  statement  of  ignorance  is  conclusive,  but  simply 
that  it  is  proper  to  be  showTi  in  considering  the  question  of 
negligence.  They  may  have  been  negligently  ignorant,  but 
this  was  properly  a  question  for  the  jury  in  view  of  all  the 
facts. 

An  electrical  engineer  employed  by  the  Electric  Railway 
•&  Light  Company  was  allowed,  against  objection,  to  answer 
a  number  of  questions  as  to  the  voltage  carried  by  the  electric 
light  and  trolley  wires  in  Milwaukee,  as  to  the  effect  of  contact 
between  wires,  as  to  the  insulation  of  wires  and  the  absence 
of  guard  wires,  and  other  facts  tending  to  show  the  condition 
of  the  various  wires  in  the  vicinity  at  the  time  of  the  acci- 
dent. We  are  not  able  to  understand  how  it  can  be  reason- 
ably claimed  that  there  was  error  in  these  rulings.  The  facts 
thus  shown  throw  light  on  the  general  situation  and  the  dan- 
gers which  were  present.  Whether  the  defendant  should  be 
charged  with  knowledge  of  such  dangers,  or  with  negligence 
in  not  knowing  of  them,  was  a  question  for  the  jury. 

One  of  the  plaintiff's  witnesses  who  had  been  called  to  tea- 
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tifj  that  the  Electric  Railway  &  Light  Company  maintained 
a  wire  on  the  north  side  of  National  avenue  covered  with 
what  is  called  "weather  proof!  insulation  was  asked  on  cross- 
examination  whether  additional  insulation  would  not  be  safer, 
whether  there  would  not  be  less  danger  in  case  of  contact  with 
another  wire,  and  whether  it  was  not  customary  to  place 
guard  wires  over  such  wires  to  prevent  contact.  Objections 
to  these  questions  on  the  ground  that  they  were  not  proper 
-cross-examination  were  sustained,  and,  it  seems  to  us,  prop- 
erly. They  did  not  legitimately  bear  on  anything  upon  which 
the  witness  had  been  examined  in  chief. 

We  shall  spend  no  further  time  upon  rulings  on  evidence. 
While  there  are  some  other  rulings  which  are  complained  of, 
there  are  none  of  them  of  suflScient  importance  to  justify  de- 
tailed treatment. 

The  defendant  asked  that  the  following  instruction  be 
given  to  the  jury,  and  assigns  error  on  the  refusal  to  give  it : 

"I  further  instruct  you,  that  if  you  are  satisfied  by  the  evi- 
dence in  this  case  that  the  acts  of  the  defendant  Julius  Andrae 
•&  Sons  Company  in  leaving  the  telephone  wire  in  question 
suspended  in  the  manner  they  did  was  the  proximate  cause, 
imder  the  definition  and  instructions  already  given  you  on 
this  subject,  of  the  accident  to  the  plaintiff,  it  is  tlien  your 
duty  to  answer  the  question  as  to  whether  the  acts  of  the  de- 
fendant IlaJce  were  the  proximate  cause  in  the  negative. 

Another  instruction  of  like  tenor,  except  that  it  referred  to 
the  acts  of  the  Milwaukee  Electric  Railway  &  Light  Company, 
was  also  asked  and  refused,  and  exception  taken.  It  is  prob- 
ably suflScient  to  say  with  regard  to  these  and  several  kindred 
instructions  that  they  express  simply  the  converse  of  a  propo- 
sition fully  given  by  the  court.  The  court  very  carefully  de- 
fined proximate  cause,  and  charged  the  jury,  in  effect,  that, 
ia  order  to  find  that  the  negligence  of  Hake  was  the  proximate 
cause  they  must  be  satisfied  of  the  necessary  facts  by  a  fair 
preponderance  of  the  evidence;  otherwise  they  must  answer 
the  question  whether  the  acts  of  Hake  were  the  proximate 
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cause  in  the  negative.    Under  the  charge  no  doubt  could  have 
been  left  in  the'minds  of  the  jury  on  this  proposition,  and,, 
such  being  the  fact,  it  was  not  error  to  refuse  to  give  an  in- 
struction stating  the  converse  of  the  proposition. 
The  court  gave  the  following  instruction  : 

"The  defendant,  William  Hake,  in  breaking,  coiling,  and 
hanging  the  dead  or  uncharged  wire  on  June  20,  1901,  is 
presumed  to  have  known  that  it  was  an  electric  wire,  and  to 
have  kno\vn  and  realized  the  dangerous  properties  of  elec- 
tricity, and  that  a  higher  degree  of  care  was  necessary  when  a 
thing  on  accoimt  of  which  an  injury  may  be  caused  was  a 
highly  dai^gerous  one,  and  that  dead  electric  wires  may  be 
enlivened  or  become  charged  with  a  current  of  electricity  by 
coming  in  contact  with  a  charged  wire,  and  that  in  case  any 
person  touched  or  grasped  such  a  wire  it  would,  or  might 
reasonably  be  expected  to  endanger  the  life  or  limbs  of  any 
person  touching  it." 

The  appellant  claims  this  instruction  to  be  erroneous  be- 
cause it  requires  the  exercise  of  more  than  ordinary  care. 
We  do  not  so  imderstand  it,  nor  do  we  think  the  jury  could 
have  so  understood  it.  The  court  had  alroadv  defined  ordi- 
nary  care  as  ''such  care  as  the  mass  or  majority  of  mankind 
exercise  under  the  same  or  similar  circumstances."  The  sen- 
tence now  imder  consideration  is  elliptical,  in  that  it  does 
not  in  terms  state  with  what  the  care  required  in  handling 
electric  wires  is  to  be  compared ;  but  we  think.that  none  could 
mistake  the  idea  intended,  namely,  the  idea  that  greater  care 
is  required  in  handling  such  agencies  which  may  be  charged 
with  mysterious  and  sudden  death  than  in  handling  ordinary 
substances,  and  this  as  we  have  seen  is  a  correct  statement  of 
the  law. 

We  have  covered  all  of  the  assignments  of  error  which  seem 
to  us  to  bo  of  sufficient  significance  to  justify  special  treat- 
ment. We  have  carefully  examined  the  other  points  made 
by  appellant,  but  have  found  no  errors. 

By  the  Court. — Judgment  aflBrmed. 
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The  State  vs.  Bisping. 
October  24 — November  15,  1904, 

Criminal  law:  Nature  and  elements  of  crime:  Statutes:  Railroads: 
Placing  obstructions  on  track:  Constitutional  law:  Excessive 
and  unusual  punishments:  Information:  Immaterial  allegor 
tions:  Surplusage. 

1.  To  constitute  an  offense  under  sec.  4386,  Stats.  1898  (declaring 

that  any  person  who  shall  wilfully,  maliciously  or  wantonly 
place  any  obstruction  upon  the  track  of  any  steam,  electric  or 
cable  railroad  in  this  state,  or  take  up  or  displace  a  rail,  switch 
or  signal,  or  remove  a  spike,  or  otherwise  injure,  break  down 
or  destroy  a  bridge,  road  bed  or  other  structure  of  such  rail- 
road shall  be  punished,  etc.),  it  is  not  necessary  that  the  act 
be  one  which  prevents  the  safe  running  of  trains  or  endangers 
human  life. 

2.  In  order  to  constitute  an  offense  under  said  sec.  4386,  It  is  not 

necessary  that  the  obstruction  be  placed  on  the  track,  or  that 
any  of  the  prohibited  acts  be  committed  for  the  purpose  of 
unlawfully,  maliciously,  and  wantonly  destroying  such  rail- 
road. 

3.  The  classification  of  said  sec.  4386,  by  placing  it  in  the  chapter 

of  "offenses  against  the  lives  and  persons  of  individuals"  does 
not  evince  a  legislative  intent  that  the  element  of  danger  to 
human  life  must  inhere  in  any  of  the  acts  to  make  them 
criminal. 

4.  The  construction  of  said  sec.  4386,  above  given,  does  not  make 

the  offense  a  malicious  trespass,  and  therefore  said  section  is 
not  out  of  harmony  and  in  conflict  with  sees.  4440,  4440a, 
Stats.  1898,  relating  to  malicious  injury  to  railroad  property. 

5.  Under  sec.  4386,   Stats.  1898,   relating  to  placing  obstructions, 

etc.,  upon  railroad  tracks,  and  providing  a  punishment  of 
from  one  to  ten  years  imprisonment  in  the  state  prison,  in 
view  of  the  serious  consequences  which  may  flow  from  the 
inhibited  acts,  there  is  nothing  excessive  or  unusual  in  the 
punishment  provided,  and  hence  it  cannot  be  said  that  the 
statute  contemplates  that  the  acts  constituting  the  offense 
Include  only  such  as  are  necessarily  dangerous  to  human  life. 

6.  An  information  set  out  the  acts  charged  in  words  of  substanti- 

ally the  same  meaning  of  those  used  in  sec.  4386,  Stats.  1898, 
but  added  the  allegation:  "For  the  purpose  of  then  and  there 
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unlawfully,  maliciously,  and  wantonly  destroying  such  rail- 
road." Held,  that  the  language  of  the  information  charged 
and  informed  defendant  fully  of  every  fact  essential  to  estab- 
lish the  offMkse  without  the  quoted  allegation,  which  was.  sur- 
plusage, and  its  insertion  in  no  way  misled  or  prejudiced  the 
defendant 

Reported  from  the  municipal  court  of  Milwaukee  county : 
A.  C.  BnAZEE,  Judge.  First,  second  and  fourth  questions 
aiiswered  in  the  negativej  the  others  in  the  affirmative. 

The  defendant  was  tried  in  the  municipal  court  of  ^lil- 
waukee  county  upon  an  information  alleging  that  he,  on 
April  5,  1902,  "did  unlawfully,  wilfully,  maliciously,  and 
wantonly  place  an  obstruction,  to  wit,  a  large  stone  weighing 
about  fifty  pounds,  upon  the  track  of  the  Chicago,  Milwaukee 
&  Saint  Paul  Railway  Company,  a  corporation  then  and 
there  existing  and  doing  business,  which  was  then  and  there 
a  steam  railroad,  for  the  purpose  of  then  and  there  unlaw- 
fully, maliciously,  and  wantonly  destroying  said  TaUroad, 
contrary  to  the  statute,"  etc.  The  case  was  submitted  to  a 
jury  upon  the  evidence,  who  found  the  defendant  guilty  of 
the  offense  charged.  Before  any  evidence  was  received,  an 
objection  Tvas  made  to  the  reception  of  any  evidence,  because 
the  information  stated  no  offense  under  the  law.  Tfiis  objec- 
tion was  overruled.  After  verdict,  motions  for  a  new  trial 
and  in  arrest  of  judgment  were  made.  Upon  defendant's  re- 
quest all  proceedings  were  stayed,  and  the  court  certified  the 
following  questions: 

"(1)  Is  the  offense  described  in  section  4386  of  the  Re- 
vised Statutes  of  1898  limited  to  acts  whereby  the  safe  run- 
ning of  trains  is  prevented  and  human  life  endangered  ? 

"(2)  Does  said  section  4386  include  the  offense  of  placing 
an  obstruction  upon  the  track  of  any  steam  railroad  in  this 
state  for  the  purpose  of  unlawfully,  maliciously,  and  wan- 
tonly destroying  said  railroad  ? 

"(3)  Docs  the  information  in  this  case  state  an  offense 
tinder  the  provisions  of  said  section  4386  ? 

"(4)  Ought  the  court  to  grant  the  motion  in  arrest  of  judg 
ment  made  by  the  defendant  after  verdict? 
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"(5)  Can  the  court  lawfully,  upon  the  information  and 
record  hereby  certified,  proceed  to  sentence  the  defendant 
upon  the  verdict  returned  by  the  jury  in  this  case  ?" 

The  cause  was  submitted  for  the  defendant  on  the  briefs  of 
Eoytj  DoCj  UmhreU  &  Olwell,  and  for  the  plaintiff  on  that 
of  the  Attohfiey  General  and  W,  D.  Corrigan,  second  assistant 
attorney  general. 

SiEBECKEB,  J.  The  court  in  the  first  question  propounds^ 
the  inquiry : 

"Is  the  offense  described  in  section  4386  of  the  Revised 
Statutes  of  1898  limited  to  acts  whereby  the  safe  running  of 
trains  is  prevented  and  human  life  endangered?" 

The  section  is  as  follows : 

"Any  person  who  shall  wilfully,  maliciously  or  wantonly 
place  any  obstruction  upon  the  track  of  any  steam,  electric 
or  cable  railroad  in  this  state  or  take  up  or  displace  a  rail,, 
switch  or  signal,  or  remove  a  spike,  or  otherwise  injure,  break 
doT\Ti  or  destroy  a  bridge,  roadbed  or  other  structure  of  such 
railroad  shall  be  punished  by  imprisonment  in  the  state  prison 
not  more  than  ten  years  nor  less  than  one  year." 

It  is  contended  that,  to  constitute  an  offense  as  defined  in. 
this  section  by  wrongfully  placing  an  obstruction  upon  the 
track  of  a  railroad,  or  in  committing  any  of  the  other  acts 
enumerated  in  the  section,  the  act  must  be  charged  and  found* 
to  be  one  which  prevents  the  safe  rnmiing  of  trains  and  en- 
dangers human  life.  Does  the  offense  defined  by  the  section 
include  those  elements  as  claimed  ?  This  must  be  determined 
from  the  contents  of  the  statute,  by  an  examination 'of  its 
terms  in  view  of  the  purpose  the  legislature  had  in  mind  and" 
which  led  to  the  adoption  of  the  law.  It  is  obvious  from  a 
reading  of  this  section  that  the  language  employed  is  neither 
obscure  in  meaning  nor  indefinite  in  its  application.  Nor  is 
there  uncertainty  as  to  what  acts  come  within  its  provisions. 
We  must  be  guided  in  its  interpretation  by  the  rule  that^ 
if  the  words  are  free  from  ambiguity  and  doubt,  and  ex- 
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press  plainly,  clearly,  and  distinctly  the  sense  of  the  framers 
of  the  instrument  (or  act),  there  is  no  occasion  to  resort  to 
other  means  of  interpretation."  Sutherland,  Stat.  Const. 
(1st  ed.)  p.  312.  Eeading  the  statute  in  its  literal  sense,  it 
is  plain  that  the  legislative  intent  was  to  make  it  an  offense 
for  a  person  wilfully,  maliciously,  or  wantonly  to  place  an 
obstruction  upon  a  railroad  track,  and  that  the  offense  is 
committed  when  this  act  is  done,  regardless  of  any  intent 
which  may  have  prompted  him  in  the  matter.  The  placing  of 
the  obstruction  on  the  railroad  track,  or  the  doing  of  any  of 
the  other  acts  forbidden  bv  the  statute,  constitutes  and  com- 
pletes  the  offense.  From  this  interpretation  it  must  follow 
that  the  act  complained  of  need  not  prevent  the  safe  running 
of  trains  or  endanger  human  life  to  constitute  the  offense 
charged.  Nor  does  the  offense  include  as  a  necessary  in- 
gredient that  the  obstruction  be  placed  on  the  track  or  that 
any  of  the  prohibited  acts  be  committed  "for  the  purpose  of 
unlawfully,  maliciously,  and  wantonly  destroying  said  rail- 
road." The  language  of  the  statute  does  not  cover  these  ele- 
ments, nor  is  it  necessary  to  include  them  by  construction  to 
give  the  statute  a  reasonable  significance  and  effect. 

It  is  urged  that  the  classification  of  the  statute  by  placing 
it  in  the  chapter  of  "offenses  against  lives  and  persons  of 
individuals"  evinces  a  legislative  intent  that  the  element  of 
danger  to  human  life  must. inhere  in  any  of  the  acts  to  make 
them  criminal.  While  classification  of  statutes  bv  includino^ 
them  in  a  chapter  under  a  general  division  of  subjects  may 
aid  in, ascertaining  the  legislative  intent  in  cases  where  it  is 
doubtful  or  uncertain,  it  cannot  be  held  to  overcome  the  ob- 
vious meaning  of  the  language  employed.  Xor  do  we  find 
any  force  in  the  contention  that  this  interpretation  of  the 
section  makes  the  offense  in  its  character  a  malicious  trespass, 
and  therefore  leaves  it  out  of  harmony  and  in  conflict  with 
sections  4440  and  4440a^  Stats.  189S.    A  comparison  of  this 
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section  with  the  other  sections  cited  reveals  the  fact  that  they 
cover  different  acts  though  they  come  within  analogous  fields. 

It  is  also  asserted  that  the  degree  of  punishment  prescribed 
by  the  section  in  question  indicates  that  when  the  statute  was 
framed  it  was  contemplated  that  the  acts  constituting  the 
offense  should  include  only  such  as  were  necessarily  danger- 
ous to  human  life.  We  perceive  nothing  excessive  or  unusual 
in  the  punishment  to  be  inflicted  for  the  offense,  in  view  of 
the  serious  consequences  which  may  flow  from  the  inhibited 
acts. 

The  third  question  certified  is : 

"Does  the  information  filed  .  .  .  state  an  offense  under 
the  provisions  of  section  4386  ?" 

The  information  sets  out  the  acts  charged  in  words  of  sul> 
stantially  the  same  meaning  as  those  used  in  the  statute,  but 
adds  the  allegation:  "For  the  purpose  of  then  and  there  un- 
lawfully, maliciously,  and  wantonly  destroying  said  railroad." 
It  is  urged  that  this  allegation  is  material  in  charging  the 
offense  to  show  that  the  particular  offense  charged  related 
to  an  injury  to  property  which  was  at  the  time  in  use  for  rail- 
road purposes.  We  think  the  language  employed  charges  and 
informs  defendant  fully  of  every  fact  essential  to  establish 
the  offense  without  this  allegation,  which  thus  becomes  sur- 
plusage. State  V.  Siegeh  54  Wis.  86,  11  K  W.  435.  The 
allegation  is  wholly  immaterial  to  the  charge,  and  its  inser- 
tion could  in  no  way  mislead  or  prejudice  the  defendant.  The 
general  rule  is  that  surplusage  does  not  vitiate  the  informa- 
tion, and  should  be  stricken  out  unless  it  bo  so  interwoven 
with  material  allegations  that  it  cannot  be  so  stricken  out 
without  carrying  with  it  material  parts  of  the  charge.  The 
allegation  is  in  no  way  combined  with  or  made  a  part  of  a 
material  one,  and  therefore  it  may  be  disregarded,  and  re- 
jected as  surplusage.    Commonweath  v.  Dyer,  128  Mass.  70. 

The  motion  in  arrest  of  judgment  should  be  denied,  and 
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the  court  shoiild  proceed  to  sentence.    Nothing  remains  to  l)e 
said  in  answering  the  questions  certified. 

By  the  Court. — The  first,  second,  and  fourth  questions  are 
answered  in  the  negative,  and  the  third  and  fifth  questions 
are  answered  in  the  aflSrmative. 


John  O'Bbien  Lumber  Company,  Respondent,  vs.  Wilk- 
inson and  another.  Appellants. 

November  15 — December  IS,  1904, 

Pleading:  Amendment:  Abuse  of  discretion:  Custom:  Local  and  gen- 
eral usage:  Judicial  notice:  Presumptions:  Evidence:  Examina- 
tion of  toitnesses:  Res  ad  judicata:  Demurrer  ore  tenus:  ChatteV 
mortgages:  Appeal  and  error. 

1.  Under  the  facts  stated  in  the  opinion,  it  is  lield  that  it  was  not 

an  abuse  of  discretion  to  refuse  to  allow  a  counterclaim  to 
be  amended  so  as  to  allege  a  local  custom. 

2.  Particular  usages  and  customs  of  trade  or  business  must  be 

known  by  the  party  to  be  affected  by  them,  or  they  will  not 
be  binding,  unless  they  are  so  notorious,  universal,  and  well 
established  that  his  knowledge  of  them  will  be  conclusively 
presumed. 

3.  A  general  usage  and  custom  need  not  be  pleaded,  since  courts 

take  Judicial  notice  thereof,  and  such  general  usage  and  cus- 
tom is  presumed  to  have  entered  into  a  contract  affected  by  It 
and  to  bind  the  parties. 

4.  Evidence  of  a  general  usage  and  custom. is  allowed,  not  only  to- 

explain,  but  also  to  add  lacitly  implied  incidents  to  the  con- 
tract actually  made  in  addition  to  those  which  are  actually 
expressed.  It  has,  however,  very  remote,  if  any,  bearing  in 
establishing  a  different  contract,  which,  if  made,  through  mis- 
take was  never  reduced  to  writing. 

5.  Where  a  witness  has  testified  that  he  did  not  know  whether  W., 

one  of  defendants,  knew  he  had  a  certain  contract  or  not,  it  is 
not  error  to  exclude  a  question  as  to  whether  witness  had  any 
reason  to  believe  that  one  G.  had  spoken  to  W.  about  that  con- 
tract.   Such  testimony  is  at  most  conjectural 
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6.  It  Is  not  error  to  sustain  a  demurrer  ore  tenua  to  a  counterclaim, 

which  had  already  been  held  by  the  supreme  court  to  state  na 
cause  of  action  in  favor  of  defendants  and  against  the  plaintiff. 

7.  Where  a  mortgagee  of  chattels  has  taken  possession  after  de- 

fault, the  mortgagor  has  no  longer  any  legal  title  to  the  prop- 
erty. He  cannot  maintain  replevin  therefor,  nor,  without 
proof  of  payment  or  other  extinguishment  of  the  debt,  can  he* 
'  maintain  an  action  against  the  mortgagee  for  conversion.  His 
only  r^nedy  is  by  a  bill  in  equity  to  redeem. 

8.  Even  if  a  sale  of  mortgaged  chattels  be  not  made  in  strict  con- 

formity with  the  requirements  of  sec.  2316a,  Stats.  1898  (pro- 
viding that  no  such  sale  shall  be  made  before  five  days  from 
the  actual  taking,  etc.,  and  if  made  without  consent  of  the 
mortgagor,  that  "the  mortgage  debt  shall  be  deemed  paid  and 
the  mortgage  securing  the  same  be  deemed  cancelled"),  such 
sale  does  not  operate  as  a  cancellation  of  the  mortgage  debt  in 
the  sense  that  the  mortgagor  is  entitled  to  recover  the  prop- 
erty, or  its  value,  without  regard  to  the  amount  remaining  due 
on  the  mortgage. 

9.  Defendants  counterclaimed  for  the  balance  due  on  the  sale  and 

delivery  of  a  locomotive,  which  the  undisputed  evidence  showed 
had  been  mortgaged  to  plaintiff  to  secure  the  repayment  of 
certain  advances  made  to  defendants  on  a  logging  contract. 
The  locomotive  was  thereafter  sold  by  the  mortgagee  at  public 
sale  to  a  third  person  for  lees  than  the  debt.  The  debt  for 
which  the  mortgage  was  given  had  not  been  paid.  Held,  that  it 
was  not  error  to  refuse  an  amendment  to  the  counterclaim 
alleging  that  plaintiff  had  appropriated  and  converted  the 
proceeds  to  its  own  use. 

10.  Error  cannot  be  assigned  to  the  admission  of  testimony  which 

was  afterwards  stricken  out  and  the  Jury  instructed  to  dis- 
regard. 

11.  Evidence  being  admissible,  when  offered,  as  tending  to  prove 

an  issue  raised  by  the  pleadings,  it  is  not  prejudicial  error  ta 
fail  to  restrict  the  consideration  of  such  evidence  to  that  pur- 
pose, where  no  specific  objection  was  made  on  that  ground,  nor 
request  to  so  restrict  the  consideration  thereof. 

12.  Error  In  admission  of  evidence  under,  a  claim  of  offset  to  a>. 

counterclaim,  if  any,  is  .immaterial,  where  such  claim  of  offset 
was  withdrawn  and  the  Jury  found  no  cause  of  action  existed; 
under  the  counterclaim. 
SiEBECKER,  J.,  dissents. 

Appeal  from  a  judgment  of  the  circuit  court  for  Eau 
Claire  county :  James  O^Neill,  Circuit  Judge.    Afjp^rmed^ 
Vol.123  —18 


S74         SUPKEME  COURT  OF  "WISCONSIN.      [Dbc. 

John  O'Brien  Lumber  Co.  v.  Wilkinson,  123  Wis.  272. 

This  action  was  coTmnenced  June  15, 1901,  to  recover  some 
$20,000  claimed  to  be  due  on  two  notes,  one  dated  November 
18,   1899,  for  $6,000,  and  the  other  June  30,  1900,  for 
$8,701.23,  and  for  a  balance  on  account  of  $11,442.70.   Such 
claims  grew  out  of  four  logging  contracts  between  the  plain- 
tiff and  the  defendants,  dated,  respectively.  May  2,  1898, 
February  6,  1899,  December  1,  1899,  and  August  2,  1900. 
The  original  answ^er  admitted,  in  effect,  the  claims  set  forth 
in  the  complaint,  but  sought  to  reduce  the  amount  by  six 
several  counterclaims.    By  the  first  counterclaim  the  defend- 
ants  claim  $16,500  damages  by  reason  of  an  alleged  breach 
of  the  contract  of  May  2,  1898,  on  the  part  of  the  plaintiff, 
in  failing  to  furnish  cars  as  agreed.    By  the  second  counter- 
claim the  defendants  claim  $19,000  damages  by  reason  of  the 
alleged  breach  of  contract  of  February  6,  1899,  in  failing  to 
furnish  cars  as  therein  alleged.     By  the  third  counterclaim 
the  defendants  claim   $10,500  damages  by  reason  of   the 
alleged  breach  of  contract  of  December  1,  1899,  in  failing  to 
furnish  cars  as  therein  alleged.    By  the  fourth  coimterclaim 
the  defendants  claim  $5,000  damages  by  reason  of  the  alleged 
breach  of  the  contract  of  August  2,  1900,  for  failing  to  fur- 
nish cars  as  therein  alleged.     By  the  fifth  counterclaim  and 
setoff  the  defendants  claim  $706.13  as  the  balance  due  for 
certain  work  in  and  about  the  grading  of  the  railroad  bed 
between  Benton  and  Washburn.     By  the  sixth  counterclaim 
and  set-off  the  defendants  claim  $3,300  as  the  balance  due  ou 
the  sale  and  delivery  of  a  certain  locomotive,  kno^\Ti  as  "Lima 
Engine,"  to  the  plaintiff  by  the  defendants,  November  21, 
1901,  of  the  reasonable  value  of  $3,800,  no  part  of  which 
had  been  paid  except  $500.     The  plaintiff  replied  to   the 
fourth,  fifth,  and  sixth  counterclaims.     To  each  of  the  first 
three  counterclaims  the  plaintiff  interposed  written  demiur- 
rers.    The  trial  court  sustained  each  of  such  demurrers  to  the 
first,  second,  and  third  counterclaims,  and  entered  an  order 
accordingly,  September  11,  1902.     From  that  order  the  de- 
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fendants  appealed  to  this  court,  and  the  same  was  affirmed, 
April  17,  1903.  117  Wis.  468-475,  94  U  W.  337.  In  de- 
ciding that  case,  this  court  there  reached  the  conclusion  that 
the  written  contracts,  upon  their  face,  by  necessary  implica- 
ion,  imposed  upon  the  defendants  the  duty  of  obtaining  the 
cars  upon  which  they  had  agreed  to  load  the  logs,  and  there- 
fore failed  to  support  any  cause  of  action  in  favor  of  the  de- 
fendants and  against  the  plaintiff,  as  alleged  in  such  counter- 
claims.   117  Wis.  474,  94  N.  W.  337. 

After  the  cause  was  remanded  to  the  trial  court,  the  defend- 
ants amended  their  answer  in  several  particulars.  Among 
other  things,  the  first,  second,  and  third  counterclaims  were 
each  amended  so  as  to  allege,  in  effect,  that,  by  mutual  mis- 
take of  the  parties  in  each  of  said  written  contracts,  the  duty 
of  furnishing  and  supplying  cars  was  imposed  upon  the  de- 
fendants instead  of  the  plaintiff,  as  had  been  actually  agreed 
between  the  parties,  and  the  same  was  put  in  issue  by  the  re- 
plies of  the  plaintiff.  An  order  to  show  cause,  based  upon  an 
aflSdavit  of  the  defendants'  attorney,  was  made  January  18, 
1904,  and  a  proposed  amendment  to  each  of  the  first,  second, 
and  third  counterclaims  mentioned,  by  alleging  therein  the 
following: 

"That  the  expression  ^to  put  and  load  on  cars,'  as  used  in 
the  sixth  line  of  the  second  paragraph  of  said  Exhibit  A,  and 
whenever  else  used  in  said  exhibit  and  agreement  and  the 
other  exhibits  attached  to  the  complaint  and  answer,  with  ref- 
erence to  the  logging  to  be  done  thereunder,  had,  at  and  for 
a  long  time  prior  to  the  making  of  such  agreement,  a  well- 
known,  recognized,  and  established  meaning  under  the  gen- 
eral custom  of  the  business  in  the  locality  in  wliich  such  con- 
tract was  executed,  and  in  the  locality  and  neighborhood  in 
which  the  same  was  to  be  and  was  carried  out ;  that  such  rec- 
ognized and  established  meaning  was  well  known  to  each  of 
the  parties  thereto  at  the  time  of  entering  into  said  agreement, 
and  such  expression  was  so  used  by  the  said  party  in  said 
agreement  in  and  with  such  established  and  recognized  mean- 
ing.   That  by  such  general  custom,  usage,  and  interpretation 


276  SUPKEME  COTJET  OF  WISCONSIN.       [Dec. 

John  O'Brien  Lumber  Co.  v.  Wilkinson,  123  Wis.  272. 

said  expression  implied,  embraced,  and  included  the  furnish- 
ing by  the  owner  of  the  logs,  and  not  by  the  logger,  all  cars  so 
to  be  loaded,  and  was  uniformly  used  and  understood  as  the 
equivalent  of  the  expression  Ho  put  and  load  on  cars  to  be  fur- 
nished by  the  owner  of  the  logs.'  *' 

And  that  the  prayer  of  said  answer  be  amended  to  read  as 
follows :   • 

"Wherefore  these  defendants  pray  that  s^id  contracts  men- 
tioned in  the  first,  second,  and  third  counterclaims  be  re- 
formed to  express  the  real  intention  and  agreement  of  the  par- 
ties as  in  said  counterclaims  set  out,  if  the  court  shall  find 
that  such  reformation  is  necessary  for  the  purpose  of  express- 
ing such  intention  and  agreement,  and  that  the  said  defend- 
ants have  judgment  against  the  plaintiff  for  the  full  amounts 
respectively  set  forth  and  claimed  in  the  several  counterclaims 
contained  in  said  answer,  and  for  their  costs  and  disburse- 
ments in  this  action." 

Thereupon,  and  after  hearing  on  February  15,  1904,  the 
court  "ordered  that  the  said  motions  of  the  defendants  be,  and 
the  same  hereby  are,  denied,  with  $10  costs.  It  is  further 
ordered  that  the  equitable  issues  raised  by  the  first  three  coun- 
terclaims contained  in  the  amended  answer  of  the  defendants,, 
whereby  the  defendants  seek  to  reform  the  three  contracts 
mentioned  and  described  in  the  said  first  thrfee  counterclaims 
of  said  answer,  be  first  tried  by  the  court  before  the  trial  of 
the  legal  issues  in  the  above-entitled  action,  and  that  such 
equitable  issues  be  tried,  as  aforesaid,  at  the  term  of  said 
court  which  will  be  held  at  the  courthouse  in  the  city  of  Ash- 
land on  the  29th  day  of  February,  1904."  March  7,  1904,. 
the  venue  in  the  action  was  changed  to  Eau  Claire  county. 
Such  equitable  issues  were  tried  April  11, 1904,  and  the  court 
made  written  findings,  wherein  it  was  found,  in  effect,  that 
nothing  was  omitted  from  or  left  out  of  either  of  said  con- 
tracts by  mistake  or  otherwise,  and  that  each  of  such  contracts 
fully  expressed  the  agreement  therein  sought  to  be  made. 

Thereupon,  and  on  May  2,  1904,  the  case  was  tried,  upon. 


13]  AUGUST  TEEM,  1904.  277 

John  O'Brien  Lumber  Co.  v.  Wilkinson,  123  Wis.  272. 

the  complaint,  the  answers  as  so  amended,  and  the  replies 
thereto,  by  the  court  and  a  jury.  At  the  close  of  the  trial  the 
jury  returned  a  verdict  wherein  they  found  in  favor  of  the 
plaintiff,  and  against  the  defendants,  as  to  the  fourth  coun- 
terclaim, and  that  the  defendants  had  no  cause  of  action 
thereon  against  the  plaintiff.  And  they  also  returned  a  ver- 
dict wherein  they  found  in  favor  of  the  defendants,  and 
against  the  plaintiff,  as  to  the  fifth  counterclaim,  and  assessed 
the  defendants'  damages  at  $968.68.  The  court  withdrew 
from  the  jury  all  consideration  of  the  issues  raised  by  the 
fiixth  counterclaim  and  the  reply  thereto,  and  the  evidence  in- 
troduced under  such  counterclaim,  and  refused  to  permit  such 
counterclaim  to  be  amended.  From  the  judgment  entered 
upon  such  findings  and  verdict,  the  defendants  bring  this  ap- 
I)eaL 

For  the  appellants  there  was  a  brief  by  Tomhins,  TomJems 
&  Oarviuj  attorneys,  and  F.  M.  Hoyt  and  T.  W.  Spence,  of 
counsel,  and  a  reply  brief  signed  P.  M.  Hoyt  and  T.  W. 
Spence,  of  counsel,  and  oral  argument  by  Mr,  Hoyt  and  Mr. 
Spence. 

For  the  respondent  there  was  a  brief  by  Richard  Sleight^ 
attorney,  and  Winkler,  Flanders,  Smith,  Bottum  &  Fawsett, 
of  counsel,  and  oral  argument  by  Mr,  Sieight  and  Mr.  J,  G. 
Flanders. 

Cassodat,  C.  J.  1.  The  first  question  calling  for  consid- 
eration is  as  to  whether  it  was  an  abuse  of  discretion  for  the 
trial  court  to  refuse  to  allow  the  first,  second,  and  third  coun- 
terclaims, respectively,  to  be  amended,  so  as  to  allege  that,  by 
the  custom  in  the  locality  and  neighborhood  where  the  con- 
tracts were  made  and  to  be  performed,  the  expression  "to  put 
and  load  on  cars,"  contained  therein,  "was  uniformly  used 
and  understood  as  the  equivalent  .  .  .  ^to  put  and  load 
on  cars  to  be  furnished  by  the  owner  of  the  logs/  "  as  men- 
tioned in  the  foregoing  statement.    For  the  purpose  of  this 
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appeal  we  assume  that  such  proposed  amendment  only  em- 
braced a  local  custom.  Such  refusal  was  contained  in  the 
order  of  February  15,  1904,  mentioned  in  such  statement. 
Whether  it  was  an  abuse  of  discretion,  of  course,  depends 
upon  the  circumstances.  The  action  was  commenced  two  years 
and  eight  months  prior  to  the  making  of  the  order  so  com- 
plained of.  The  original  complaint  was  verified  July  19, 
1901.  The  defendants  answered,  and  thereupon  the  plaintiflE 
served  an  amended  complaint  October  14, 1901.  The  defend- 
ants answered  such  amended  complaint  November  6,  1901, 
and  therein  alleged  six  several  counterclaims.    November  29, 

1901,  the  plaintiff  replied  to  such  counterclaims.    March  10, 

1902,  the  defendants  amended  their  answer  to  the  amended 
complaint.    April  2,  1902,  the  plaintiff  replied  to  the  fourth, 
fifth,  and  sixth  counterclaims,  and  April  7,  1902,  the  plaintiff 
amended  such  reply.    April  23,  1902,  the  plaintiff  demurred 
to  the  first,  second,  and  third  counterclaims.     September  11, 
1902,  the  trial  court  sustained  such  demurrers,  and  from  the 
order  sustaining  the  same  the  defendants  appealed  to  this 
court,  where  the  order  was  affirmed  April  17,  1903.  117  Wis. 
468,  476.     August  29,  1903,  the  defendants  again  amended 
their  answer,  setting  up  an  equitable  coimterclaim  to  the  ef- 
fect that  each  of  such  contracts  was  by  mutual  mistake  so 
written  as  to  impose  upon  the  defendants  the  duty  of  fur- 
nishing and  supplying  the  cars,  instead  of  being  so  written  as 
to  impose  such  duty  upon  the  plaintiff,  as  had  been  actually 
agreed  between  the  parties,  as  mentioned  in  the  foregoing 
statement;  and  November  10,  1903,  an  order  was  entered  to 
the  effect  that  such  amended  answer  stand  as  the  answer  of 
the  defendants  in  the  case,  and  that  the  plaintiff  have  twenty 
days  to  reply  to  the  same.    November  30,  1903,  the  plaintiff 
replied  to  such  counterclaims.  Under  such  circumstances,  and 
upon  such  proposed  amendment  to  the  answer  alleging  such 
local  custom,  and  upon  an  affidavit  of  one  of  the  attorneys, 
for  the  defendants,  having  the  principal  charge  of  the  action. 
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• 

wherein  it  was  stated  that  the  facts  set  forth  in  such  proposed 
amendment  were  first  disclosed  to  him  December  22,  1903^ 
while  preparing  for  trial,  and  that,  while  such  facts  were  ap- 
parently known  to  the  defendants,  yet  they  were  unaware  of 
their  significance  and  bearing  upon  the  merits  of  the  action, 
the  court  refused  to  allow  such  amendment.    Thus  it  appears 
that,  before  attempting  to  inject  into  the  case  the  element  of 
local  custom,  the  defendants  had  remodeled  their  answer  three 
different  times,  and  the  last  time  was  several  months  after 
this  court  had  affirmed  the  order  of  the  trial  court  holding, 
on  demurrer,  that  neither  the  first,  second,  nor  third  counter- 
claim stated  a  cause  of  action  in  favor  of  the  defendants  and 
against  the  plaintiff.    We  fail  to  find  in  the  record  any  good 
excuse  for  such  delay  of  nine  months  after  such  affirmance, 
and  sixteen  months  after  the  'entry  of  the  order  so  affirmed, 
before  attempting  to  allege  local  custom.    It  is  conceded  that 
the  defendants  knew  of  such  local  custom  at  the  time  of  the 
making  of  such  several  contracts.    In  fact,  to  be  available  in 
construing  such  contracts,  it  was  essential  that  both  parties, 
at  the  time  of  making  such  contracts,  had  knowledge  of  such 
local  custom.     This,  when  properly  pleaded,  may  be  shown 
by  proof  of  actual  knowledge,  or  that  such  custom  has  been 
so  general  that  the  parties  are  presumed  to  have  knowledge 
of  it    12  Cyc.  1039,  1040.    Thus  it  is  said: 

"Particular  usages  and  customs  of  trade  or  business  must 
be  known  by  the  party  to  be  affected  by  them,  or  they  will  not 
be  binding,  unless  they  are  so  notorious,  universal,  and  well 
established  that  his  knowledge  of  them  will  be  conclusively 
presumed."  Id.  1041,  1042.  See  Power  v,  Kane,  5  Wis. 
265 ;  Scoit  v.  Whitney,  41  Wis.  504 ;  Hirdon  v.  Coleman,  45 
Wis.  165  ;  Hewitt  v.  John  Week  L.  Go.  77  Wis.  548,  46  N.  W. 
822 ;  Brunnell  v.  Hudson  8.  M.  Co.  86  Wis.  587,  57  IS^.  W. 
364;  Chateaugay  0.  <&  Iron  Co.  v.  Blake,  144  U.  S.  476,  12 
Sup.  Ct  731. 

We  must  assume,  therefore,  that  the  defendants  had  knowl- 
edge of  such  local  custom,  if  any  existed,  during  all  the  in- 
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tervening  years  after  the  making  of  the  several  contracts,  and 
the  attempt  to  allege  it,  and  yet  the  case  had  been  pending 
for  more  than  two  years  and  a  half  before  there  was  any  at- 
tempt to  allege  such  local  custom.  Certainly,  the  allowance 
or  disallowance  of  such  an  amendment  was  addressed  to  the 
sound  discretion  of  the  trial  court.  MilwavJcee  <&  M.  B.  Co. 
V.  Finney,  10  Wis.  388 ;  Studehaker  Bros,  Mfg.  Co.  v.  Lang- 
son,  89  Wis.  200-203,  61  N.  W.  773.  We  cannot  hold  that 
there  was  an  abuse  of  discretion  in  refusing  to  allow  such 
amendment. 

2.  Error  is  assigned  because,  on  the  trial  of  the  equitable 
issue  made  by  the  reply  to  the  counterclaim  alleging  mutual 
mistake  in  the  making  of  the  contracts,  the  court  excluded 
testimony  tending  to  prove  a  general  and  uniform  custom  for 
the  owner  of  the  logs  to  furnish  the  cars.  No  such  custom 
was  alleged  in  such  counterclaims.  But  "a  general  usage  or 
custom  need  not  be  pleaded."  12  Cyc.  1097.  The  reason  is, 
courts  take  judicial  notice  of  such  general  custom.  Id.  1098. 
Yogt  V.  Shieneheck,  122  Wis.  491,  100  K  W.  820.  Such 
general  custom  may  be  presumed  to  have  entered  into  the  con- 
tract and  bind  the  parties.  Gehl  v.  Milwaukee  P.  Co.  105 
Wis.  573-680,  81  K  W.  666;  /S.  C.  116  Wis.  263,  93  K  W. 
"26.  As  there  said  in  the  opinion  of  the  court  in  that  case,  on 
the  first  appeal : 

"A  uniform  trade  custom  is  readily  accepted  by  courts  to 
define  what  is  ami.aguous  or  is  left  indeterminate  in  a  con- 
tract, where  both  parties  have  knowledge  of  the  custom,  or 
are  so  situated  that  such  knowledge  may  be  presumed;  for 
the  reason  that  the  majority  of  such  transactions  are  had  in 
view  of  the  custom,  and  the  agreement  on  which  the  minds 
of  the  parties  actually  met  wiU  thereby  be  carried  into  effect. 
Jones,  Construction  of  Cont.  §§  100,  103.  Where  the  custom 
is  proved  to  be  knoA\m  to  both,  it  may  even  add  terms  to  the 
contract.  Scott  v.  Whitney,  41  Wis.  504;  Hewitt  v.  John 
^Yeek  L.  Co.  77  Wis.  548  [46  K  W.  822]." 

So  it  is  said  that  "evidence  of  usage  is  allowed  not  only  to 

explain,  but  to  add  tacitly  implied  incidents  to  the  contract 
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in  addition  to  those  which  are  actually  expressed."  12  Cyc. 
1082 — citing  numerous  cases  in  support  of  the  proposition, 
including  the  one  last  mentioned,  and  Lamb  v.  Klaus,  30  Wis. 
^4.  In  this  last  case  the  plaintiff  sought  to  recover  the  pur- 
chase price  of  shingles  sold  and  delivered 'to  the  defendant 
under  a  written  contract.  By  way  of  equitable  counterclaim, 
the  defendant  sought  to  reform  the  written  agreement  on  the 
ground  of  mistake  in  making  the  same.  That  issue  was  first 
tried  and  determined  against  the  defendant,  and  such  deter- 
mination was  not  presented  to  this  court  for  review.  The  an- 
■swer  further  alleged,  and  evidence  was  offered  tending  to 
prove  by  practical  construction  and  general  custom  and  usage, 
that  the  defendant  was  entitled  to  interest  on  advances  made 
by  him  on  such  written  contract ;  but  the  court  excluded  the 
-^dence  so  offered,  and  for  that  reason  the  judgment  was  re- 
versed by  this  court.  Lamh  v,  Klaus,  30  Wis.  94,  95,  102. 
This  court  held  that,  by  refusing  to  reform  the  written  con- 
tract, the  trial  court  in  effect  held  "that  the  written  contract 
-expressed  all  that  the  parties  meant  to  express  therein  f  and 
that  it  did  "not  estop  either  party  from  proving  a  usage 
which  entered  into  the  agreement."  In  other  words,  and  as 
indicated  in  the  opinion  of  Dixon,  C.  J.,  in  that  case,  and 
the  other  authorities  cited,  evidence  of  general  custom  and 
usage  is  admissible  to  explain  and  enlarge  the  meaning  of  a 
written  contract  actually  made,  but  has  a  very  remote,  if  any, 
bearing  in  establishing  a  different  contract,  which,  if  made 
through  mistake  was  never  reduced  to  writing.  Assuming 
the  existence  of  such  general  custom  and  usage,  still  we  are 
constrained  to  hold  that  the  findings  of  the  trial  court  upon 
the  equitable  issues,  to  the  effect  that  nothing  was  omitted 
from  or  left  out  of  either  of  the  three  written  contracts  in 
question  by  mistake,  are  sustained  by  the  evidence.  Certainly 
we  cannot  hold  that  such  findings  are  against  the  clear  pre- 
ponderance of  the  evidence. 

3.  Error  is  assigned  because,  while  attempting  to  prove  on 
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cross-examination  of  the  plaintiff's  president,  O'Brien,  that 
at  the  time  of  making  the  first  contract  with  the  defendants. 
May  2,  1898,  the  defendant  Wilkinson  knew  of  the  contract 
which  the  plaintiff  had  made  with  the  railroad  company 
about  two  weeks  before,  and  after  testifying,  without  objec- 
tion, that  he  did  not  know  whether  Wilkinson  knew  he  had 
that  contract  or  not ;  that  he  never  mentioned  it  to  him,  and 
never  knew  that  any  one  mentioned  it  to  him,  but  "presumed 
that  maybe  Gifford  did" — ^which  words  in  quotation  were 
stricken  out  by  the  court.  Gifford  had,  at  the  time,  charge  of 
the  plaintiff's  oflSce  in  Ashland,  but  had  since  died.  Then, 
after  testifying,  without  objection,  that  he  did  not  know  what 
Gifford  had  done,  the  court  sustained  an  objection  to  a  ques- 
tion as  to  whether  he  had  any  reason  to  believe  that  Gifford 
spoke  to  Wilkinson  about  the  contract  with  the  railroad  com- 
pany. Wo  perceive  no  error  in  such  rulings.  Such  testimony 
was  at  most  conjectural. 

4.  Error  is  assigned  because  the  court  sustained  the  de- 
murrer ore  tenvs  to  each  of  the  first  three  counterclaims. 
These  counterclaims  and  the  contracts  therein  alleged,  and 
upon  which  they  were  respectively  based,  are  the  same  as 
when  this  court  affirmed  the  order  of  the  trial  court  sustain- 
ing the  demurrers  to  such  counterclaims  on  the  ground  that 
neither  of  them  stated  facts  sufficient  to  constitute  a  cause  of 
action  in  favor  of  the  defendants  and  against  the  plaintiff. 
117  Wis.  468-475,  94  X.  W.  337.  Every  question  decided 
by  this  court  on  that  appeal  is  res  adjudicata,  and  absolutely 
l)inding,  not  only  upon  the  trial  court,  but  also  upon  tliis- 
court.  Keystone  L.  Co.  v.  Kolman,  103  Wis.  300,  303,  79^ 
X.  W.  224,  and  cases  there  cited ;  Hart  v.  Moulton,  104  Wis. 
349,  353,  80  K  W.  599;  Rupiper  v.  Calloway,  105  Wis.  4, 
7,  8,  80  K  W.  91C ;  South  Bend  C.  P.  Co.  v.  George  C.  Cribb 
Co.  105  Wis.  443,  81  X.  W.  675 ;  McCord  v.  Hill  117  Wis. 
306,  308,  94  X.  W.  65.  Since  the  decision  on  the  former  ap- 
peal is  res  adjudicata,  it  is  unnecessary  to  determine  whether 
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that  decision  would  have  been  different  had  the  reasons  here 
urged  been  there  presented.  Since  it  was  there  held  that 
neither  of  the  three  counterclaims  stated  facts  sufficient  to 
constitute  a  cause  of  action  in  favor  of  the  defendants  and 
against  the  plaintiff,  it  is  obvious  that  no  evidence  under 
either  of  those  counterclaims  was  admissible  against  the  ob- 
jections on  behalf  of  the  plaintiff.  As  indicated  in  some  of 
the  authorities  cited  on  another  branch  of  this  case,  that  in- 
cluded evidence  of  practical  construction  and  general  custom. 
We  must  hold  that  there  was  no  error  in  sustaining  such  de- 
murrers ore  terms. 

5.  Error  is  assigned  because  the  court  withdrew  from  the 
jury  the  issues  raised  by  the  reply  to  the  sixth  counterclaim. 
That  counterclaim  was  to  recover  $3,300  as  the  balance  due 
on  the  sale  and  delivery  to  the  plaintiff  by  the  defendants  of 
a  locomotive  engine,  and  refusing  to  permit  such  counterclaim 
to  be  amended  upon  the  trial.    It  is  undisputed  that,  to  secure 
the  repayment  of  $1,774.34  advanced  by  the  plaintiff  for  the 
benefit  of  the  defendants,  they  gave  to  the  plaintiff  a  bill  of 
sale  for  the  engine,  October  21,  1899,  which  was  in  legal  ef- 
fect a  chattel  mortgage ;  that,  pursuant  to  notice  posted  in  two 
places,  the  engine  was  sold  thereon  by  the  plaintiff  to  the  Ed- 
ward Hines  Lumber  Company,  IKTovember  21,  1901,  for  less 
than  the  amount  due  on  such  mortgage.    The  trial  court  held 
that,  if  the  sale  was  fair,  the  defendants  had  no  cause  of  ac- 
tion therefor ;  and  that  if  such  sale  was  unfair,  yet  that,  as 
the  debt  secured  by  the  engine  was  due,  and  the  plaintiff  had 
taken  possession  prior  to  the  sale,  the  lojal  title  passed  to  the 
plaintiff,  as  mortgagee,  and  the  only  remedy  of  the  defend- 
ants was  in  equity  to  redeem.    In  such  ruling  the  court  fol- 
lowed the  decision  of  this  court,  wherein  it  was  held : 

"Where  the  mortgagee  of  chattels  has  taken  possession  after 
a  default,  the  mortgagor  has  no  longer  any  legal  title  to  the 
property,  and  cannot  maintain  replevin  therefor.  His  only 
remedy  is  by  a  bill  in  equity  to  redeem."     Holzhausen  v^ 
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ParkUlh  86  Wis.  446,  55  K  W.  892.  To  the  same  effect, 
KlinheH  v.JuUon,  8.  &  M.  Co.  113  Wis.  493,  501,  89  N.  W. 
607,  and  cases  there  cited. 

Nor  can  the  "mortgagor,  without  proof  of  payment  or  other 
extinguishment  of  the  mortgage,  maintain  an  action  against 
the  mortgagee  for  a  conversion  of  the  property."  Hill  v.  Mer- 
riman,  72  Wis.  483,  40  N.  W.  399.  The  engine  was  not  sold 
at  private  sale,  but  on  public  notice,  as  stated.  Assuming  that 
the  sale  was  not  made  in  strict  conformity  to  the  statute  (sec. 
2316a^  Stats.  1898),  still  it  did  "not  operate  as  a  cancellation 
of  the  mortgage  debt  in  the  sense  that  the  mortgagor  is  en- 
titled to  recover  the  property  or  its  value  without  regard  to 
the  amount  remaining  due  on  the  mortgage."  Oauche  v.  Mil- 
irath,  94  Wis.  674,  69  N.  W.  999.  See  Vreeland  v.  Waddell, 
93  Wis.  107,  67  N.  W.  61.  It  follows  from  what  has  been 
said  that  there  was  no  error  in  refusing  to  allow  the  counter- 
•claim  in  question  to  be  amended  on  the  trial,  so  as  to  allege 
that  the  plaintiff  appropriated  and  converted  the  proceeds  of 
such  sale  to  its  o^vn  use. 

6.  The  error  assigned  in  admitting  testimony  of  the  train 
^ispatcherjj  Downs,  as  to  cars  being  returned  partially  loaded, 
on  the  ground  that  it  was  hearsay,  seems  to  be  unfoimded, 
since  such  testimony  was  stricken  out  and  the  jury  instructed 
to  disregard  it.  Error  is  assigned  in  permitting  Clark,  the 
assistant  manager  of  the  railroad,  and  Wilcox,  the  treasurer 
of  the  railroad,  to  testify  as  to  claims  made  by  the  railrgad 
against  the  plaintiff  for  difference  in  freight  between  the  act- 
ual weight  of  the  cars,  as  loaded,  and  the  minimum  load  of 
the  cars  stipulated  for  in  the  railroad  contract,  and  claims 
therefor  against  the  plaintiff,  and  as  to  the  receipt  of  bills 
therefor.  Such  evidence  was  admitted  under  the  contract  of 
August  2,  1900,  upon  which  the  fourth  counterclaim  was 
based.  In  that  contract  the  plaintiff  agreed  in  terms  to  fur- 
nish the  cars.  The  evidence  was  offered  in  support  of  the  off- 
set pleaded  in  the  reply  to  that  counterclaim,  and  seems  to 
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have  been  admissible  for  that  purpose.  The  argument  is  that 
it  was  inadmissible  to  prove  that  sufficient  cars  were  furnished 
to  the  defendants.  But  no  specific  objection  was  made  upon- 
that  ground,  nor  v^as  the  court  requested  to  restrict  the  con- 
sideration of  such  evidence  to  the  offset  so  pleaded  in  the- 
reply.  Since  the  evidence  was  admissible,  when  offered,  as 
tending  to  prove  such  offset,  the  error,  if  any,  is  in  failing  to 
restrict  the  consideration  of  such  evidence  to  that  purpose- 
Under  the  circumstances  mentioned,  we  must  hold  that  the* 
admission  of  such  testimony  was  not  reversible  error.  Tebo* 
V.  Augusta,  90  Wis.  405,  407,  408,  63  N.  W.  1045 ;  Ililes  v. 
Hanover  F.  Ins.  Co.  65  Wis.  585,  2.7  N.  W.  348 ;  Cayon  v. 
Dwelling' House  Ins.  Co.  68  Wis.  510,  32  K  W.  540;  Erdall 
V.  Atwood,  79  Wis.  4,  6,  47  K  W.  1124.  Especially  is  this 
80  since  the  plaintiff  at  the  close  of  the  trial,  and  before  the 
case  was  submitted  to  the  jury,  withdrew  its  claim  of  offset 
to  the  fourth  coimterclaim,  and  the  jury  foimd  that  the  de- 
fendants had  no  cause  of  action  imder  that  counterclaim. 

By  the  Court. — The  judgment  of  the  circuit  court  is  af- 
firmed. 

SiEBECKEB,  J.,  dissents. 


FiBST  "National  Bank  op  Milwaukee,  Respondent,  vs^ 

BuETOW,  imp..  Appellant. 

Novemher  15 — December  IS,  1904. 

Fraud:  Evidence:  Appeal  and  error:  Findings:  Conclusiveness. 

1.  To  set  aside  a  written  Instrument  on  the  ground  of  fraud,  the 

evidence  of  the  fraud  must  be  clear  and  satisfactory. 

2.  To  Bet  aside  the  findings  made  by  a  trial  court,  they  must  ap- 

pear to  he  contrary  to  the  clear  preponderance  of  the  evidence.. 
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3.  In  an  action  on  a  written  guaranty  alleged  to  have  been  ob- 
tained by  fraud,  upon  the  evidence,  stated  in  the  opinion,  the 
findings  of  the  trial  court  upon  the  issue  of  fraud  are  held 
not  to  be  against  the  clear  preponderance  of  the  evidence.' 

Appeai-  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee %20unty :  Okeen  T.  Williams,  Circuit  Judge.    Affirmed. 

Action  to  recover  on  a  guaranty  wherein  defendant  Charles 
J.  L,  Buetow  and  others  in  due  form  jointly  and  severally 
agreed  to  pay  or  cause  to  be  paid  to  plaintiff  all  loans,  drafts, 
notes,  interest,  demands  and  liabilities  of  every  kind  and  de- 
-scription,  which,  when  such  guaranty  was  made,  were,  or 
thereafter  might  be  due  or  owing  by  the  Suhm  Leather  Com- 
pany to  plaintiff  upon  the  same  or  any  part  thereof  becoming 
due,  waiving  all  proceedings  to  collect  from  the  principal 
debtor  or  any  one  else,  and  also  demand,  notice  and  protest  of 
every  kind,  ,and  agreeing  that  the  obligee,  without  notice, 
might  surrender  or  release  securities  held  by  it  and  grant  ex- 
tensions of  time,  and  from  time  to  time  renew  any  obligations 
of  said  principal  without  notice. 

The  indebtedness  alleged  in  the  complaint  to  fall  within 
the  obligations  of,  and  enforceable  under,  such  guaranty  was 
$9,000,  of  principal  and  the  interest  thereon,  evidenced  by  a 
promissory  note  of  $5,000,  and  a  like  note  for  $4,000.  De- 
fendant answered  and  among  other  things  counterclaimed  to 
the  effect  that  when  the  guaranty  was  executed  he  was  an  in- 
dorscr  to  plaintiff  on  a  $3,000  note  of  said  leather  company; 
that  he  was  unable  to  read  the  guaranty  and  understand  it 
without  assistance,  which  was  knowTi  to  plaintiff's  cashier, 
and  that  he  signed  the  same  relying  upon  representations 
made  by  such  cashier  that  the  effect  thereof  was  merely  to  per- 
mit plaintiff  and  the  maker  of  such  note  to  renew  it  from  time 
to  time  within  one  year  without  obtaining  his  indorsement 
thereon  in  order  to  preserve  his  liability  for  the  payment  of 
the  indebtedness ;  that  when  asked  to  sign  the  guaranty  he  re- 
•quested  time  to  examine  it  and  for  permission  to  take  the 
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same  away  for  that  purpose,  but  that  he  was  persuaded  not 
to  insist  thereon  and  to  sign  the  paper  at  once  by  the  represen- 
tations aforesaid.  *' 

The  counterclaim  was  duly  replied  to.  The  issue  thus 
formed  was  deemed  to  be  triable  by  the  court  and  was  so 
tried,  the  result  being  a  decision  in  favor  of  the  plaintiff. 

Other  issues  raised  by  the  answer  were  then  tried  before  a 
jury  resulting  in  a  verdict  for  plaintiff  for  $10,433.34.  There- 
on judgment  was  rendered  from  which  defendant  Buetow  ap- 
pealed. 

For  the  appellant  there  was  a  brief  by  Nath.  Pereles  i& 
Sons,  and  oral  argument  by  Charles  8,  Carter. 

For  the  respondent  there  was  a  brief  by  Miller,  Noyes  £ 
Miller,  and  oral  argument  by  Geo.  P.  Miller. 

Mabshall,  J.  The  sole  question  presented  on  this  appeal 
is,  does  the  evidence  warrant  the  finding  that  appellant  was 
not  wrongfully  persuaded  by  respondent's  cashier  to  sign  the 
guaranty  ?  On  that  two  well-known  rules  are  to  be  observed, 
viz.:  To  set  aside  a  written  instrument  on  the  ground  of 
fraud,  the  evidence  of  the  fraud  must  be  clear  and  satisfac- 
tory.  In  order  to  set  aside  findings  of  fact  made  by  a  trial 
CQprt,  they  must  appear  to  be  contrary  to  the  clear  preponder- 
ance of  the  evidence.  After  carefully  studying  the  record  be- 
fore us  the  view  prevails  that  the  findings  cannot  be  disturbed. 
The  testimony  bearing  thereon  was  mainly  given  by  appel- 
lant and  respondent's  cashier.  The  former  emphatically  sup- 
ported the  material  allegations  of  his  coimterclaim.  He  gave 
as  an  excuse  for  not  reading  the  paper  before  signing  it  that 
he  did  not  have  his  glasses  with  him  and  could  not- read  un- 
derstandingly  without  them.  He  gave  as  an  excuse  for  not 
liaving  some  one  not  adversely  interested  to  him  read  the 
paper  for  his  benefit,  or  take  time  to  otherwise  understand  it 
that  the  cashier  persuaded  him  not  to  delay  as  it  was  import- 
ant to  conclude  the  matter  presently.    On  those  points  appel- 
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lant  was  corroborated  to  some  extent  by  one  of  his  associate- 
guarantors.  There  was  some  evidence  given  by  him  upon 
cross-examination  to  the  effect  that  on  a  former  occasion  he 
gave  testimony  indicating  that  he  read  the  instrument  suflS- 
ciently  to  get  some  idea  of  its  meaning.  The  cashier  denied 
appellant  stated  that  he  could  not.  read  the  paper,  or  desired 
to  take  it  home  for  the  purpose  of  reading  it,  or  anything 
about  signing  it  to  be  good  for  a  year.  He  further  testified 
that  he  explained  the  instrument  fully  to  the  appellant;  that 
he  did  not  read  it  to  him,  but  gave  it  to  him  for  examination ; 
that  he  said  to  him,  "We  are  having  a  lot  of  trouble  from  time 
to  time  getting  indorsements  on  new  paper  and  new  notes  and 
the  guaranty  will  avoid  all  trouble  of  getting  indorsements. 
It  takes  the  place  of  indorsements."  To  which  he  replied,. 
"  *A11  right,'  and  signed  it."  There  was  some  evidence  to  the 
effect  that  one  of  appellant's  associate  guarantors  stood  by 
during  the  conversation  between  appellant  and  respondent's- 
cashier;  that  no  effort  was  made  by  appellant  to  have  such 
.associate  explain  the  paper ;  that  the  latter  understood  its  im- 
port and  that  neither  he  nor  the  other  associate  guarantor 
made  any  defense  to  the  action.  The  words  "new  note,'^ 
which  counsel  for  appellant  urges  upon  our  attention  as  in- 
volving an  admission  by  appellant's  cashier  that  only  re- 
newals of  the  $3,000  note  were  in  contemplation  when  the 
paper  was  signed,  have  been  considered.  The  circumstanco- 
of  their  use  is  quite  persuasive  in  support  of  appellant's  posi- 
tion. However,  there  stands  the  positive  evidence  of  the 
cashier  that  he  fully  explained  the  paper  to  appellant,  some- 
evidence  that  the  latter  took  the  paper  into  his  hands  for  ex- 
amination and  to  some  extent,  at  least,  read  it;  the  fact  that 
the  meaning  of  the  paper  would  bo  obvious  to  any  person  ex- 
ercising ordinary  care  in  examining  it;  the  fact  that  on©  of 
the  guarantors  stood  by,  where,  if  he  were  paying  any  atten* 
tion  to  the  matter,  he  might  have  heard  what  occurred,  though 
there  was  evidence  that  he  did  not  hear  the  same ;  the  fact  that 
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appellant  had  ample  opportunity  to  have  the  instrument  ex- 
plained to  him  by  one  of  his  associates  and  did  not  secure 
such  explanation ;  the  fact  that  the  other  associate  guarantors 
understood  the  paper,  as  is  indicated  by  their  making  no  de- 
fense thereto,  the  improbability  that  the  cashier  committed 
such  a  barefaced  fraud  as  is  claimed,  and  other  circumstances 
appearing  in  the  evidence,  which,  in  the  whole,  preclude  hold- 
ing that  the  findings  on  the  issue  as  to  fraud  are  against  the 
clear  preponderance  of  the  evidence.  Therefore  the  judgment 
appealed  from  must  be  affirmed. 
By  the  Court, — So  ordered. 


School  District  No.  9,  Town  of  Lake,  Respondent,  vs. 
School  District  No.  6,  Town  of  Lake,  Appellant 

TJovember  16 — December  IS,  1904. 

Appeal  and  error:  Questions  reviewed:  Schools  and  school  districts: 

Contracts:  Evidence. 

1.  Where  a  question  is  not  presented  by  the  pleadings,  nor  litigated 

on  the  trial,  the  refusal  of  the  trial  court  to  determine  such 
question  is  afQrmed. 

2.  On  the  trial  of  the  issues  raised  by  a  counterclaim,  it  appeared, 

among  other  things,  that  defendant's  officers  prepared  and 
signed  an  instrument  embodying  the  terms  of  a  contract  as 
they  claimed  it  had  been  agreed  upon,  but  which,  when  pre- 
sented to  plaintiff's  officers,  was  unqualifiedly  rejected  upon  the 
ground  that  no  such  agreement  had  been  made;  that  there 
had  been  conferences  between  the  officers  of  the  respective* 
parties,  where  terms  had  been  discussed  and  settled  upon  in  a 
provisional  way,  but  that  such  understanding  had  not  been 
consummated  by  the  parties  entering  into  a  contract  Held, 
that  a  finding  of  the  trial  court  that  the  counterclaim  was  not 
supported  by  evidence  was  sustained  by  the  record. 

Appeal  from  a  judgment  of  superior  court  of  Milwaukee 
county:  J.  C,  Ltjbwig,  Judge.    Affirmed. 
Vol.  123—19 
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This  is  an  action  wherein  plaintiff  seeks  to  recover  a  part 
of  the  money  rais^  by  taxation  for  school  purposes  before  the 
territory  of  plaintiff  district  was  set  off  from  the  territory  of 
defendant  district  in  1901.     The  case  was  before  this  court 

^on  appeal,  and  is  reported  in  118  Wis.  233,  95  N.  W.  148, 
where  the  facts  constituting  the  grounds  of  complaint  are 
fully  stated.  The  answer  admits  the  facts  concerning  the 
formation,  of  plaintiff  district,  the  raising  of  the  money  by 
taxation  before  the  order  creating  the  plaintiff  district  went 
into  effect,  and  tlie  withholding  of  the  money,  but  denies  lia- 
bility to  plaintiff  for  any  part  of  the  same. 

After  the  cause  was  returned  to  the  trial  court,  defendant 
wa»  granted  leave  to  amend  its  answer  by  alleging  two  coun- 
terclaims :  First,  that  a  large  number  of  children  of  the  plaint- 
iff district,  from  the  time  of  the  separation  of  the  districts, 
attended  the  school  of  defendant,  until  some  time  in  the 
month  of  February,  1002,  and  that  defendant  had  expenses 
in  excess  of  those  necessarily"  incurred  in  providing  schools 
for  pupils  in  its  district  for  this  peripd,  and  it  demands  pay- 
ment therefor;  second,  defendant  alleged  that  an  agreement 

.was  duly  made  between  the  districts,  through  their  oflScers, 
that  the  school  children  in  plaintiff's  district  should  attend 
school  in  defendant's  district  from  the  beginning  to  the  end 
of  the  school  year  in  1902,  that  plaintiff  district  was  to  pay 
therefor  a  sum  stipulated  and  fixed  in  the  agreement,  and  that 
Buch  children  did  attend  the  school  until  the"  early  part  of 
February,  1902,  and  then,  without  any  fault  on  defendant's 
part,  refused  to  longer  continue  in  defendant's  school,  and 
that  defendant'  was  willing  and  prepared  to  have  them  con- 
tinue in  its  school,  and  demands  recovery  for  the  sum  bo 
agreed  to  be  paid. 

Plaintiff  denied  the  allegations  of  the  counterclaims.  A 
trial  was  had  before  the  court  without  a  jury.  The  court 
found  the  fact  of  the  organization  of  the  plaintiff  district 
and  all  other  facts  as  alleged  in  the  complaint,  and  awarded 
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a  recovery  for  the  amount  demanded.  Upon  the  issues  raised 
by  the  coimterclaims,  it  found  that  no  liability  was  estab- 
lished in  favor  of  defendant  Judgment  was  granted  plaint- 
iff for  the  amount  due  it,  with  interest  and  costs.  This  is  an 
appeal  from  such  judgment. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
Wheeler  &  Perry, 

For  the  respondent  there  was  a  brief  by  Bow  &  Ferguson, 
and  oral  argument  by  0.  W.  Bow, 

« 

SiEBECKER,  J.  The  trial  court  found  that  plaintiff,  as  an 
organized  district  set  off  from  the  territory  of  defendant  dis- 
trict, was  entitled  to  recover  the  amount  sued  for.  On  the 
fonner  appeal  to  this  court,  defendant's  demurrer  to  the  com- 
plaint was  overruled,  and  is  reported  in  118  Wis.  233,  95  K. 
W.  148.  After  the  case  was  returned  to  the  trial  court,  de- 
fendant amended  its  answer  by  counterclaiming  upon  two 
grounds.  By  the  first  counterclaim  defendant  alleged  that  it 
incurred  expense  in  excess  of  the  amount  required  to  main- 
tain  its  school  for  the  accommodation  and  instruction  of  the 
school  children  residing  within  its  district,  on  account  of  the* 
attendance  of  children  from  the  plaintiff  district  at  such 
school  from  the  month  of  September,  1901,  to  the  month  of 
February,  1902.  It  appears  that  most  of  the  children  of 
school  age  residing  in  plaintiff  district  did  so  attend  the  de- 
fendant's school,  but  the  evidence  does  not  establish  that  any 
additional  expense  was  incurred  on  account  thereof.  It  is 
contended,  however,  that  since  plaintiff  district  was  not  sep- 
arated from  defendant  and  become  fully  organized  as  a  school 
district  imtil  the  month  of  December,  1901,  it  is  liable  for  a 
part  of  the  cost  of  maintenance  of  defendant's  school ;  but  we 
find  no  such  claim  presented  by  the  pleadings,  and  no  claim 
of  this  nature  was  litigated  upon  the  trial  of  the  case.  Under 
these  conditions  we  think  the  trial  court  properly  refused  to 
determine  this  question. 
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By  the  -second  counterclaim  it  is  alleged  tiiat  the  members 
of  the  boards  of  the  two  districts  met,  under  authority  and  di- 
rection of  their  respective  districts,  and  agreed  that  the  school 
children  of  the  plaintiff  district  should  attend  the  school  main- 
tained by  defendant  for  the  school  year  of  1901  and  1902^ 
and  that  plaintiff  should  pay  one  half  the  expense  of  its  main- 
tenance, which  it  is  alleged  amounted  to  $1,012.60.  It  is 
argued  that  this  agreement  was  consummated  between  the  par- 
ties, and  that  defendant  provided  for  the  attendance  of  plaint- 
iff's school  children  for  the  year,  and  that  plaintiff  refused  to 
comply  with  the  arrangement  after  February  4,  1902.  An 
examination  of  the  evidence  shows  that  conferences  were  had 
by  the  members  of  the  respective  boards,  and  that  terms  for 
such  an  agreement  were  discussed,  and  were  in  fact  settled 
upon  in  a  provisional  way,  but  such  understanding  was  not 
consummated  by  the.  parties  entering  into  a  contract.  It  also 
appears  that  a  written  instrument  was  prepared  and  signed 
by  defendant's  officers,  embodying  terms  which  they  claimed 
had  been  agreed  upon,  but  when  it  was  presented  to  plaintiff's 
officers  for  signature  it  was  unqualifiedly  rejected,  upon  the 
ground  that  no  such  agreement  had  been  made.  Xo  further 
steps  were  thereafter  taken  to  consunmiate  an  arrangement 
as  originally  contemplated  by  the  parties.  We  must  hold  that 
the  conclusion  of  the  trial  court,  to  the  effect  that  defendant's 
counterclaims  are  not  supported  by  the  evidence,  is  sustained 
by  the  record. 

By  the  Court. — Judgment  affirmed. 
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Williams,  Respondent,  vs.  Willock,  Appellant. 

Noveml>er  16 — December  IS,  IBOJf. 
Ofllcera:  Clerks  of  court:  Fees:  Action  to  recover, 

Wliere  a  circuit  court  action  is  dismissed  for  want  of  prosecution, 
the  clerk  of  that  court  is  entitled  to  recover  his  fees  for  ser- 
vices  n'ecessary  for  entry  of  judgment  from  the  party  for  whose 
benefit  they  were  rendered;  although  the  clerk  omitted  to  exer- 
cise the  right  given  him  by  sec.  748,  Stats.  1898,  authorizing 
him  to  require  his  fees  to  be  paid  in  advance  for  any  services 
in  the  action. 

Appeal  from  a  judgment  of  the  counly  court  of  Winne- 
bago county :  C.  D.  Cleveland,  Judge.    4-ffirmed, 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
B,  E.  Van  Keuren,  and  for  the  respondent  on  that  of  Will- 
iams &  Williams, 

Cassoday,  C.  J.  It  appears  from  the  record  that  an  ac- 
tion was  commenced  by  one  Zahler  against  this  defendant  in 
the  circuit  court  for  Winnebago  county ;  that  the  venue  was 
changed  to  Fond  du  Lac  county;  that  the  plaintiff  herein  was 
at  the  time  the  clerk  of  the  circuit  court  for  that  county ;  that, 
when  the  cause  was  reached  in  its  order  for  trial,  it  was,  on 
motion  of  the  defendant,  dismissed  for  want  of  prosecution, 
and  judgment  was  thereupon  entered  accordingly ;  that  sub- 
sequently the  plaintiff  herein  made  out  his  itemized  bill  for 
clerk's  fees  in  that  action,  amounting  in  the  aggregate  to 
$6.25,  of  which  sirai  $2  was  paid  by  Zahler  for  filing  papers 
at  his  request  The  balance  of  $4.25  the  plaintiff  requested 
the  defendant  to  pay,  but  he  refused  to  do  so.  Thereupon  the 
plaintiff  commenced  this  action  to  recover  the  same,  before  a 
justice  of  the  peace,  and  in  his  complaint  alleged  that  such 
services  were  rendered  at  the  request  of  the  defendant  in  the 
sum  last  mentioned,  according  to  such  itemized  bill  thereunto 
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annexed,  with  the  credit  for  the  amount  paid  by  Zahler,  as 
mentioned.  The  defendant  answered  to  the  eflect  that  the 
I)laintiff  herein,  as  such  clerk,  did  not,  before  the  entry  of 
judgment,  require  the  defendant  to  pay  such  fees,  and  did 
not  demand  payment  thereof  until  a  short  time  prior  to  the 
commencement  of  this  action,  and  that  the  defendant  never 
agreed  or  promised  to  pay  such  fees  or  any  part  tliereof. 
Upon  the  trial  before  the  justice,  the  plaintiff  herein  recov- 
ered judgment  for  $3.75  damages,  and  costs.  From  that 
judgment  the  defendant  appealed  to  the  .county  court  of  Win- 
nebago county,  and  that  court,  after  hearing  the  parties,  af- 
firmed the  judgment  of  the  justice,  with  costs,  and  directed 
the  clerk  of  that  court  to  enter  judgment  accordingly.  From 
the  judgment  so  entered,  the  defendant  brings  this  appeal. 

The  judgment  so  affirmed  only  covered  items  of  clerk's  fees 
prescribed  by  the  statute.  Sec.  747,  Stats.  1898.  That  sec- 
tion provides  that  *^the  clerks  of  the  several  circuit  courts  shall 
be  entitled  to  the"  fees  therein  prescribed,  "and  no  more." 
St,  Croix  Co,  V.  Webster,  111  Wis.  270,  87  N.  W.  302.  The 
mere  fact  that  the  plaintiff,  as  such  clerk,  did  not  exercise  his 
right  given  by  the  statute  to  "require  his  fees  to  be  paid  in 
advance  for  any  services"  in  the  action,  did  not  bar  him  from 
recovering  pay  for  his  services  from  the  party  for  whose  ben- 
efit they  were  rendered.  Sec.  748,  Stats.  1898.  His  duty  to 
perform  the  services,  in  the  absence  of  such  requirement,  con- 
tinued the  same  as  though  he  had  been  paid  in  advance.  Lang 
V.  Menasha  P.  Co.  119  Wis.  1,  6,  96  N.  W.  393.  We  perceive 
no  reason  why  the  party  for  whose  benefit  the  sersdces  were 
rendered  should  not  be  liable  therefor.  The  defendant's  pro- 
ceedings in  the  action  and  the  dismissal  of  the  same,  and  the 
entering  of  judgment  thereon  in  his  favor,  made  it  the  duty 
of  the  plaintiff,  as  such  clerk,  to  perform  the  services  for 
which  he  recovered  judgment. 

It  is  claimed  that  there  was  an  understanding  or  agreement 
between  the  plaintiff  and  the  defendant  to  the  effect  that  the 
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defendant  should  only  pay  the  plaintiff's  fees  in  full  in  case 
lie  succeeded  in  collecting  the  judgment.  It  is  enough  to  say 
that  we  find  no  sufficient  evidence  in  the  record  to  establish 
any  such  agreement. 

By  the  Court, — The  judgment  of  the  county  court  of  Win- 
nebago county  is  affirmed. 


Schmidt,  Appellant,  vs.  Schmidt's  Estate,  Kespondent 

November  16 — December  13,  1904. 

Estates  of  decedents:  Claims:  Advancements:  Parol  evidence. 

Plaintiff  filed  as  a  claim  againjst  his  son's  estate,  a  plain,  un- 
ambiguous promissory  note.  The  answer  alleged  that  at  the 
time  of  the  pretended  execution  of  the  note  the  plaintiff  gave 
his  deceased  son  the  face  of  the  note  as  an  advancement,  and 
that  the  note  was  only  evidence  of  such  gift  or  advancement. 
Heldf  that  parol  evidence  tending  to  prove  the  allegations  of 
the  answer  was  inadmissible,  both  under  sec.  3959,  Stats.  1898, 
providing  that  parol  evidence  is  inadmissible  to  prove  an  ad- 
vancement^.and  also  because  it  tended  to  contradict  the  plain 
terms  of  an  unambiguous  written  contract. 

^VppEAX  from  a  judgment  of  the  circuit  court  for  Calumet 
county:  Geo.  W.  Burneli.,  Circuit  Judge.    Reversed. 

This  was  a  claim  made  by  a  father  against  the  estate  of  his 
deceased  son,  upon  a  promissory  note  for  $1,000,  alleged  to 
have  been  executed  by  the  son  January  30,  1900,  payable  to 
the  order  of  the  plaintiff  ten  years  after  date,  with  interest. 
The  claim  was  filed  in  the  county  courtj  setting  forth  a  copy 
of  the  note,  and  alleging  that  the  money  was  loaned  to  be  used, 
and  in  fact  was  used,  by  the  deceased  in  purchasing  a  certain 
eighty-acre  tract  of  land,  the  description  of  which  was  set  out 
at  length.  The  claim  was  disallowed  in  the  county  court  May 
21,  1902,  and  the  plaintiff  appealed  to  the  circuit  court,  after 
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wh|ich  appeal  the  defendant  answered,  denying  the  execution 
of  the  note,  and  alleging  that  at  the  time  of  the  pretended  ex- 
ecution of  the  note  the  plaintiff  gave  to  his  deceased  son  and 
other  of  his  children  $1,000  each  as  advancements  out  of  his 
estate,  and  that,  if  the  note  in  question  was  ever  signed,  it  was 
not  intended  as  an  evidence  of  indebtedness,  but  only  as  evi- 
dence of  a  gift  or  advancement.  The  case  was  tried  before 
the  court,  trial  by  jury  being  waived.  The  note  itself  was 
not  produced,  but  evidence  was  introduced  showing  that  it 
was  offered  in  evidence  in  the  county  court  and  had  not  been 
since  seen.  Parol  evidence  was  received,  against  objection, 
tending  to  show  that  the  transaction  was  an  advancement  only, 
and  not  a  loan  of  money,  and  the  court  found  that  it  was 
an  advancement,  and  that  the  note  was  executed  only  as  evi- 
dence of  an  advancement,  and  should  be  canceled.  There- 
upon judgment  was  entered  dismissing  the  complaint,  and 
the  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  Jos.  Roemer  and 
H.  C.  Sloan,  and  oral  argument  by  Mr.  Sloan. 

For  the  respondent  there  was  a  brief  by  Pierce  &  Lehr, 
and  oral  argument  by  J.  E.  Lehr. 

WiNSLOw,  J.  The  admission  of  parol  evidence  tending 
to  show  that  the  sum  named  in  the  note  in  question  was  an 
advancement  from  the  father's  estate  was  error,  for  two  rea- 
sons: First.  Under  our  statute  (sec.  3959,  Stats.  1898)  parol 
evidence  is  inadmissible  to  prove  an  advancement.  Pomeroy 
V.  Pomeroy,  93  Wis.  262,  67  N.  W.  430.  Second.  Irre- 
spective of  this  question,  it  was  inadmissible  because  it  tended 
to  contradict  and  set  at  naught  the  plain  terms  of  an  unam- 
biguous written  contract. 

If  it  was  claimed  that  the  note  was  executed  by  mistake, 
and  did  not  express  the  intent  of  the  parties,  this  fact  could 
only  be  proven  when  properly  alleged  by  an  equitable  counter- 
claim. Casgrain  v.  Milwaukee  Co.  81  Wis.  113,  51  N.  W.  8S. 
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It  seems  to  be  admitted  in  both  briefs  that  one  of  the  ob- 
jects sought  by  the  plaintiff  was  to  establish  a  vendor's  lien 
upon  the  land  purchased  by  the  deceased  in  favor  of  the 
plaintiff,  and  it  is  suggested  in  respondent's  brief  that  forty 
acres  of  the  land  purchased  constituted  the  homestead  of  the 
deceased.    As  this  question  has  not  been  tried,  and  the  testi- 
mony on  the  question  is  at  best  of  a  fragmentaiy  character, 
we  shall  not  attempt  to  decide  it,  but  shall  send  the  case  back 
for  a  new  trial,  when  this  question,  if  it  arises,  can  be  satis- 
factorily tried.    In  so  doing  it  is  not  improper  to  call  atten- 
tion to  the  fact  that  no  formal  complaint  asking  for  such  re- 
lief appears  in  the  record,  and  also  the  fact  that  this  court 
has  held  that  sec.  2271,  Stats,  1898,  which  provides  that  the 
homestead  shall  descend  free  from  all  judgments  and  claims 
against  the  deceased  owners  with  certain  exceptions,  abro- 
gates the  right  to  a  vendor's  lien  thereon.    Berger  v,  Berger, 
104  Wis.  282,  80  X.  W.  686. 

By  the  Court. — Judgment  reversed,  and  action  remanded 
for  a  new  triaL 


KiDEOTTT    and    another.    Administrators,    Respondents,    vs. 
Winnebago  Traction  Compant,  Appellant. 

Novemher  16 — December  IS,  1904. 

'*Xegligenc€*\'  **Gro88  negligence":  Pleading:  Indeflniteness :  Uncer- 
tainty: Evidence:  Election  of  remedies:  Appeal  and  error: 
Instruction  to  jury:  Special  verdict:  Inconsistent  findings: 
Judgments. 

1.  The  term  "negligence"  by  Itself  suggests  only  Inadvertence  or 

want  of  ordinary  care,  and  however  great  may  be  the  degree 
of  such  want  of  care,  so  long  as  the  element  of  inadvertence 
remains,  willfulness  is  excluded. 

2.  The  term  "gross  negligence"  signifies  willfulness.     It  involves 

intent,   actual   or  constructive,  which    is  a  characteristic  of 


29S  SUPREME  COURT  OF  WISCONSIN.       [Deo. 

Rideout  v.  Winnebago  Traction  Co.  123  Wis.  297. 

criminal  liability.  If  one  is  guilty  of  inadvertence  causing 
injury  to  another,  that  one's  fault  is  denominated  want  of  ordi- 
nary care.  If  one  is  guilty  of  willful  misconduct  causing 
actionable  injury  to  another,  the  former's  fault  is  denominated 
"gross  negligence." 

3.  Since  in  the  first  case  suggested  intention  to  do  the  injury, 

actual  or  constructive,  must  be  absent  and  in  the  second  case 
present,  a  complaint  using  language  to  describe  defendant's 
fault  appropriate  to  both  species  of  misconduct,  as  if  they 
occurred  at  one  and  the  same  time,  and  that  one  included  the 
other,  is  indefinite  and  uncertain. 

4.  Gross   negligence    does   not    include   ordinary   negligence,    and 

proof  of  the  former  does  not  prove  but  rather  disproves  the 
latter.  • 

5.  Where  a  complaint  i&  indefinite  and  uncertain  because  of  the 

pleader's  confusing  the  element  of  advertence  with  that  of 
inadvertence,  ordinary  negligence  with  gross  negligence,  and 
the  attention  of  the  trial  court  is  called  thereto,  though  not 
in  the  most  approved  manner.  It  should  compel  the  plaintifT 
to  proceed  upon  one  theory  or  the  other,  if  both  theories  can 
be  reasonably  spelled  out  of  the  pleadings,  or  give  such  per- 
missible construction  to  the  pleadings  as  to  confine  plaintiff's 
claim  to  one  species  of  wrongdoing. 

6.  Where  a  complaint  has  a  double  aspect  rendering  It  indefinite 

and  uncertain,  as  above  indicated,  it  is  error  to  submit  the 
cause  to  the  jury  upon  both  aspects,  and  in  case  error  is  com- 
mitted in  that  regard  resulting  in  a  verdict  in  favor  of  the 
plaintiff  upon  the  ground  of  gross  negligence  and  ordinary 
negligence  as  well,  it  is  error  to  render  judgment  thereon  be- 
cause of  inconsistency  in  the  findings. 
[Syllabus  by  Marshall,  J.]    . 

Appkai.  from  a  jiidgincnt  of  the  circuit  court  for  Winne- 
bago county:  Geo.  AV.  I>urnell,  Circuit  Judge.    Reversed, 

Action  for  damages  for  the  alleged  wrongful  killing  of 
plaintiff's  intestate.  The  circumstances  stated  as  a  ground 
for  a  recovery  are  substantially  these:  From  June  22,  1897, 
up  to  and  inclusive  of  the  event  complained  of  defendant  was 
a  corporation  duly  organized  \mder  the  laws  of  this  state,  and 
authorized  to  operate  an  electric  street  railway  on  various 
streets,  including  lirerritt  street,  in  the  city  of  Oshkosh,  Wis- 
consin.    August  24,  1903,  the  Uniformed  Rank,  Knights  of 
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Pythias  in  such  city,  some  being  on  foot  and  some  being  in 
carriages, — one  of  the  former  being  Christian  Sarau, — 
marched  in  parade  formation  along  the  street  specially  men- 
tioned, escorted  by  a  military  band  of  twenty-four  pieces  dis- 
coursing music.  Some  of  the  marchers,  including  Sarau,  iu 
the  exercise  of  ordinary  care  walked  between  the  rails  of  de- 
fendant's track  located  on  such  street,  and  others  walked  on 
either  side  thereof.  AVhile  so  doing  defendant's  servant  with 
one  of  its  cars  approached  the  procession  from  the  rear  at  a 
dangerous  rate  of  speed,  without  giving  any  sufficient  warn- 
ing to  the  marchers  to  yield  the  right  of  way  before  reaching 
th  em.  The  car  going  at  such  dangerous  rate  of  speed,  without 
sufficient  warning  being  given  as  aforesaid,  was  carelessly, 
negligently,  recklessly  and  wantonly  propelled  into  the  space 
occupied  by  the  marchers  and  on  to  and  over  said  Sarau,. 
causing  injuries  from  which  he  on  the  same  day  died. 

Sarau  suffered  great  mental  and  physical  pain  from  the 
instant  he  was  injured  till  death  occurred,  and  plaintiffs  as 
his  personal  representatives  were  put  to  great  expense  by  rea- 
son of  such  wrongful  conduct  for  medical  and  surgical  caro 
of  and  attendance  upon  Sarau,  and  for  nursing  and  hospital 
biUs. 

Several  times  in  the  complaint  the  conduct  of  the  defend- 
ant's servant,  who  controlled  the  car,  was  characterized  as 
careless,  negligent,  reckless,  walful  and  wanton,  or  by  words 
of  similar  import.  Allegations  were  made  appropriate  to  a 
cause  of  action  for  damages  to  Sarau,  which  sun'ivod  to  liis 
personal  representatives,  and  also  a  cause  of  action  for  (hnu- 
ages  to  his  surviving  relatives,  the  whole  amount  claimed 
being  $10,000. 

Defendant  answered  putting  in  issue  the  allegations  of  the 
complaint  as  to  its  servant  having  negligently  operated  the 
car  on  the  occasion  in  question,  and  pleaded  as  the  proximate 
cause  of  the  injury  and  death  of  Sarau, — ^w-ant  of  ordinary- 
care  on  his  part. 
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It  fairly  appears  from  the  record,  in  harmony  with  the 
claim  of  respondents'  attorneys  upon  the  argument  of  the 
case  in  this  court,  that  respondents'  right  to  recover  was  in- 
tended to  he  grounded  on  gross  negligence.  The  court,  never- 
theless, refused  to  construe  the  complaint  in  harmony  there- 
with, and  submitted  the  cause  to  the  jury  for  specific  findings 
covering  the  subject  of  liability  for  ordinary  negligence,  and 
for  gross  negligence  as  well.  The  result  was  the  following 
verdict : 

(1)  Sarau  came  to  his  death  by  injuries  received  at  tlie 
time  and  place  alleged  in  the  complaint.  (2)  Defendant's 
employees  were  guilty  of  want  of  ordinary  care  and  pru- 
rience in  operating  the  car  at  the  time  of  the  accident 
(3)  Such  want  of  ordinary  care  and  prudence  w^as  the  proxi- 
mate cause  of  the  injury  to  Sarau.  (4)  The  motorman  was 
guilty  of  gross  negligence ;  his  conduct  was  malicious,  wanton 
and  reckless,  evincing  a  disregard  of  consequences  to  others. 

(5)  The  car  was  going  at  a  speed  of  fifteen  miles  an  hour 
when   it  ran  through   the  band,  before  it  reached   Sarau. 

(6)  He  could  not  have  seen  the  car  approaching  him  in  time 
to  have  avoided  the  collision.  (7)  The  motorman  did  not 
try  to  stop  the  car  upon  its  becoming  apparent  to  him  that 
it  would  strike  Sarau.  (8)  When  the  accident  occurred 
the  car  was  running  at  the  rate  of  fifteen  miles  an  hour. 
(9)  Want  of  ordinary  care  on  Sarau's  part  did  not  contribute 
to  produce  the  injury.  (10)  Damages  were  caused  by  the 
occurrence,  for  doctors'  bills  and  hospital  bill,  $75,  funeral 
expense  $421,  physical  pain  and  mental  suffering  of  Sarau 
$500,  loss  to  his  surviving  relatives  by  his  death  $4,500. 

After  the  coming  in  of  the  verdict  the  court  changed  find- 
ing 6  so  as  to  decide  that  Sarau  could  have  seen  the  approach- 
ing car  in  time  to  have  avoided  the  collision. 

Exceptions  were  duly  taken  to  preserve  for  review  numer- 
oiis  questions,  including  those  discussed  in  the  opinion,  so 
far  as  exceptions  were  necessary  in  that  regard.     Judgment 
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was  rendered  in  plaintiff's  favor  on  the  verdict,  from  which 
this  appeal  was  taken. 

For  the  appellant  there  were  briefs  by  Weed  &  Hollister,. 
attorneys,  and  Charles  Barber ^  of  counsel,  and  oral  argument 
by  Mr,  H.  7.  Weed  and  Mr.  Barber. 

For  the  respondents  there  were  briefs  by  Bouch  <&  Hilton 
and  A.  E.  Thompson,  and  oral  argument  by  Mr.  John  F. 
Xluwin  and  Mr.  Thompson.  ' 

Marshall,  J,  It  seems  that  from  the  time  of  drawing, 
the  complaint  to  the  entry  of  judgment  there  was  want  of  ap- 
preciation of  the  broad  distinction  between  ordinary  negli- 
gence and  intentional  wrongdoing,  the  former  being  char- 
acterized by  inadvertence  and  the  latter  by  advertence,  the- 
one  requiring  intent,  actual  or  constructive  to  injure,  and 
the  other  being  inconsistent  therewith.  Under  the  decisions 
of  this  court,  and  by  the  better  rule,  it  is  believed,  prevailing 
whenever  the  doctrine  of  comparative  negligence  does  not 
prevail,  as  it  does  not  here,  that  species  of  wrong,  which  has 
been  denominated  in  this  and  some  other  jurisdictions  gross 
negligence,  is  impossible  if  there  is  mere  want  of  ordinary 
care.  Therefore  to  charge  that  an  alleged  wrongdoer  was 
guilty  of  one  species  of  wrongful  conduct,  and  allow  a  recov- 
ery for  guilt  of  the  other,  or  to  charge  both  as  characterizing 
the  same  wrongful  act  and  allow  a  general  recovery  is  wrong. 
A  pleading  with  such  an  infirmity  is  indefinite  and  uncertain 
and  open  to  a  motion  on  that  ground.  The  practice  of  charg- 
ing that  one  caused  injury  to  another  by  careless,  negligent,, 
wanton  and  wilful  misconduct,  or  of  using  language  of  simi- 
lar import  in  attempting  to  state  a  cause  of  action  is  im- 
proper. This  court  so  held,  in  effect,  in  Bolin  v.  C,  St.  P.^, 
M.  &  0.  E.  Co.  108  Wis.  333,  84  N.  W.  446,  and  cases  there 
referred  to,  and  so  held  expressly  in  Wilson  v.  Chippewa  Val- 
ley E.  R.  Co.^20  Wis.  636,  98  N.  W.  536.  In  the  former 
this  language  was  used : 
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"Inadvertence,  in  some  degree,  is  the  .distinguishing  char- 
acteristic of  negligence,  while  misconduct  of  a  more  repre- 
hensible character,  characterized  by  rashness,  wantonness  and 
recklessness  of  a  person  as  regards  the  personal  safety  of  an- 
other, has  been  designated  by  this  court  as  gross  negligence,'' 
That  involves  "a  sufficient  degree  of  intent  at  least  to  be  in- 
consistent with  inadvertence." 

In  the  last  case  cited  this  court  said  of  the  effect  of  the  de- 
cision  in  the  Bolin  Case  as  to  a  wrong  of  this  nature  (one  al- 
leged to  have  been  characterized  by  wantonness  and  willful- 
ness) : 

''There  is  really  no  element  of  inadvertence,  which  is  a 
necessaiT  element  of  negligence,  and  hence  the  term  ^gross 
negligence,'  as  applicable  to  this  class  of  wrongs,  is  inac- 
curate. The  conclusion  is  that  when  this  kind  of  wrong  is 
charged,  as  in  the  present  case,  though  it  be  called  ^gross  neg- 
ligence,' it  does  not  logically  include  ordinary  negligence  any 
more  than  a  charge  of  ordinary  negligence  includes  inten- 
tional wrong." 

In  Dcdrr  v.  McSorley,  11 G  Wis.  643,  93  X.  W.  808,  it 

was  said  that : 

"1^0  degree  of  mere  carelessness  or  inadvertence  consti- 
tutes gross  negligence  or  willful  misconduct." 

And  in  Watcrmolen  v.  Fox  li'iver  E.  E.  &  P.  Co,  110  Wis. 
153,  85  X.  W.  GG3,  that: 

^  "It  is  obvious  that  no  degree  of  mere  carelessness  or  in- 
advertence, however  remote  from  the  care  customarilv  used 
either  bv  the  ordinarv  careful  man  or  bv  the  exceptionally 
careless  one,  constitutes  gross  negligence."  The  latter  sug- 
gests necessarily  intent,  either  actual  or  constructive,  to  cause 
injury,  or  "conduct  evincing  a  total  disregard  for  the  safety 
of  persons  or  property." 

The  doctrine  above  indicated  is  not  supported  by  authori- 
ties imiversally,  though  the  want  of  harmony  will  be  gen- 
erally found  to  grow  out  of  the  fact  that  the  doctrine  of  com- 
parative negligence  prevails  in  some  jurisdictions  and  not  in 
others.    Authorities  on  both  sides  of  the  question  are  cited  in 
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Wilson  V.  Chippewa  Valley  E,  R.  Co,,  supra.  The  idea  that 
gross  negligence  is  inconsistent  with  ordftiary  negligence 
seems  to  be  the  logical  result  of  such  a  distinction  between 
the  two  species  of  wrongs  as  to  render  it  impossible  for  the 
element  of  inadvertence  to  be  common  in  both.  It  were  bet- 
ter if  the  tenn  *^gross  negligence"  as  suggesting  inadvertence 
had  never  been  used  in  speaking  of  a  ^vTong,  having  the  ele- 
ment of  intent,  actual  or  constructive,  to  injure.  The  su- 
preme court  of  Indiana  in  treating  this  subject  in  Louisville, 
:/.  A.  &  C.  R.  Co.  V.  Bryan,  107  Ind.  51,  53,  7  N.  E.  807, 
808,  used  this  language : 

*'To  constitute  a  willful  injury,  the  act  which  produced  it 
must  have  been  intentional,  or  must  have  been  done  under 
such  circumstances  as  evinced  a  reckless  disregard  for  the 
safet}'  of  others,  and  a  willingness  to  inflict  the  injury  com- 
plained of.  It  involves  conduct  which  is  ^u/isi-criminal. 
.  .  .  The  words  ^careless'  and  ^negligent'  used  in  con- 
junction, have  not  always  been  employed  with  strict  regard 
for  accuracy  of  expression.  To  say  that  an  injury  resulted 
from  the  negligent  and  willful  conduct  of  another,  is  to  afSrm 
that  the  same  act  is  the  result  of  two  exactly  opposite  mental 
conditions.  It  is  to  affirm  in  one  breath  that  an  act  was  done 
through  inattention,  thoughtlessly,  heedlessly,  and  at  the  same 
time  purposely  and  by  design.  ...  It  is  only  necessary  to 
say  that  the  distinction  between  cases  falling  within  the  one 
class  or  the  other,  is  clear  and  well  defined,  and  cases  in 
neither  class  are  aided  by  importing  into  them  attributes  per- 
taining to  the  other." 

In  Cleveland,  C,  C.  &  St.  L.  R.  Co.  v.  Miller,  149  Ind. 
490-501,  49  N.  E.  445,  449,  that  court  said: 

"The  two  terms  ('negligence'  and  Willfulness')  are  in- 
compatible. Xegligence  arises  from  inattention,  thoughtless- 
ness, or  heedlessness,  while  willfulness  cannot  exist  without 
purpose  or  design.  No  purpose  or  design  can  be  said  to  exist 
where  the  injurious  act  results  from  negligence,  and  negli- 
gence cannot  be  of  such  a  degree  as  to  become  willfulness. 
.  .  .  The  doctrine  of  comparative  negligence  does  not  ob- 
tain recognition  in  this  state     .     .     .     and  when  willfulness 
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is  the  essential  element  in  the  act  or  conduct  of  the  party 
charged  with  the  wrong,  the  case  ceases  to  be  one  of  negli* 
gence.  Willfulness  and  negligence  are  the  opposites  of  each 
other;  the  former  signifying  the  presence  of  intention  and 
the  latter  its  absence." 

To  the  same  eiFect  are  Parker  v.  Pennsylvania  Co.  134 
Ind.  673,  34  K  E.  504;  Highland  A.  <&  B.  Railroad  Co.  v. 
Winn,  93  Ala.  306,  9  South.  509 ;  Louisville  &  N.  R.  Co. 
V.  Johnston,  79  Ala.  436 ;  Levin  v.  M.  <&  C.  R.  Co.  109  Ala. 
332,  19  South.  395 ;  Wabash  R.  Co.  v.  Speer,  156  HI.  244^ 
40  K  E.  835;  Ruter  v.  Foy,  46  Iowa,  132;  Matthews  r. 
Warner's  Adm'r,  29  Grat.  670;  Denman  v.  Johnston,  85 
Mich.  387,  48  K  W.  565;  Menger  v.  Laur,  55  K  J.  Law,. 
205,  26  Atl.  180;  and  7  Am.  &  Eng.  Ency.  of  Law  (2d  ed.) 
443.  From  the  foregoing  it  will  be  seen  that  in  charging  lia- 
bility, either  springing  from  the  want  of  ordinary  care  or  an 
intentional  wrong,  causing  personal  injury  to  one,  nothing  i* 
to  be  gained  by  a  multiplicity  df  adjectives  or  adverbs.  When 
it  is  stated  that  the  wrongdoer  failed  to  exercise  ordinary  care 
in  a  case  grounded  on  ordinary  negligence,  or  that  he  acted 
willfully  in  a  case  based  on  gross  negligence,  so  called,  noth- 
ing in  any  circumstances  can  be  added  by  otherwise  char- 
acterizing the  wrong,  except  by  way  of  emphasis,  which  of 
course  is  immaterial  to  the  liability,  or  the  measure  thereof. 
In  confusing  the  two  species  of  wrong,  as  if  one  was  of  the 
same  character  as  the  other,  only  greater  in  degree,  there  is 
liability  of  rendering  the  pleading  indefinite  and  leading  to 
a  fatal  variance  between  it  and  the  proof  and  also  to  an  in- 
consistent verdict. 

There  was  an  objection  here  to  any  evidence  under  the  com- 
plaint because  of  uncertainty  of  the  nature  above  spoken  of. 
The  theory  df  appellant's  counsel  seems  to  have  been  then^ 
and  to  be  still,  that  the  charge  of  inadvertent  conduct  and  of 
willfulness  neutralized  each  other,  rendering  the  complaint 
insufficient  to  state  any  cause  of  action.    We  think  otherwise* 
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In  a  case  of  this  kind,  while  it  is  true  a  charge  of  gross  negli- 
gence will  not  warrant  a  recovery  on  the  ground  of  ordinary 
negligence,  even  though  accompanied  by  an  allegation  that 
plaintiff  was  in  exercise  of  ordinary  care  at  the  time  of  the 
occurrence  complained  of,  it  does  not  necessarily  follow  that 
a  charge  including  both  elements  of  wrongful  conduct  is 
meaningless.  If  very  strict  technical  rules  of  pleading  were 
applied  it  might  be  otherwise.  Under  the  proper  rule  every 
reasonable  intendment  is  to  be  considered  in  favor  of,  the 
pleading  and  everything  essential  to  the  cause  of  action  sought 
to  be  stated,  reasonably  inferable  from  the  language  used,  is 
to  be  deemed  as  effectually  pleaded  as  if  expressly  alleged. 
Sec.  2668,  Stats.  1898;  Morse  v.  Oilman,  16  Wis.  504; 
Flanders  v.  McVickar,  7  Wis.  372 ;  Horn  v.  Ludington,  28 
Wis.  81;  Merrill  v.  Merrill,. 6Z  Wis.  522,  10  JST.  W.  684; 
Miller  v.  Bayer,  94  Wis.  123-126,  68  K  W.  869 ;  South 
Bend  C.  P.  Go.  v.  George  G.  Gribb  Go.  97  Wis.  230,  72  N. 
W.  749.    Or  as  stated  thus  in  some  of  the  cases  cited : 

"If  the  essential  facts  can  be  gathered  from  the  pleading 
or  may  reasonably  be  inferred  from  the  allegations  it  is  good 
though  such  allegations  be  in  form  uncertain  and  incom- 
plete." 

It  is  considered  that  a  charge  that  an  act  was  negligently,, 
carelessly  and  willfully  done,  or  done  negligently,  carelessly 
and  in  disregard  of  consequences  as  to  the  personal  safety 
of  others,  though  open  to  a  motion  to  make  more  definite  and 
certain  by  removing  the  feature  rendering  it  necessary  to  de- 
termine by  construction  what  character  of  wrong  is  relied, 
upon  may  reasonably  be  said  to  charge  gross  negligence. 
Therefore  the  objection  to  evidence  under  the  complaint 
was  properly  overruled.  However,  since  the  objection  di- 
rected attention  to  a  probability  that  the  pleader  may  have 
intended  to  charge  both  ordinary  negligence  and  gross  negli- 
gence, to  set  forth  two  causes  of  action  of  a  somewhat  incon- 
sistent character,  the  court  in  overruling  it  should  have  con- 
VoL.  123—20 
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strued  the  complaint,  and  shaped  the  trial  accordingly-  In 
Wilson  V.  Chippewa  Valley  E.  B.  Co.  120  Wis.  636,  98 
N.  W.  536,  this  court  construed  a  complaint  charging  an  al- 
leged wrongful  act  to  have  been  perpetrated  negligently  and 
willfully  as  stating  a  cause  of  action  involving  gross  negli- 
gence, and  tested  the  sufficiency  of  the  verdict  thereby,  hold- 
ing, that  upon  such  complaint  there  cannot  be  a  recovery  on 
the  ground  of  ordinary  negligence,  consistent  with  McClellan 
V.  Chippewa  Valley  E.  B.  Co.  110  Wis.  326,  85  N.  W.  lOl'S, 
where  it  was  decided  that  in  a  complaint  charging  ordinary 
negligence  there  can  be  no  recovery  on  the  ground  of  gross 
negligence. 

The  practice  adopted  here  of  declining  to  construe  the  com- 
plaint as  to  the  particular  species  of  wrongdoing  intended  to 
be  charged  therein  and  confining  plaintiff  thereto,  and  per- 
mitting a  recovery  upon  the  ground  of  ordinary  and  gross 
negligence  as  well,  is  very  reprehensible.  To  allow  such  a 
practice  to  gain  a  foothold  in  our  system  would  lead  to  preju- 
dicial confusion  and  uncertainty  in  the  administration  of 
justice.  The  jury  were  directed  to  find  as  to  issues  appro- 
priate to  two  distinct  and  somewhat  inconsistent  causes  of  ac- 
tion, when  the  complaint  should  have  been  construed  as 
•charging  but  one.  It  should  have  been  held  to  state  a  cause 
of  action  for  gross  negligence.  We  have  a  verdict  finding 
that  degree  of  wrong,  and  in  effect  finding  that  a  lesser  de- 
gree was  the  proximate  cause  of  the  injury.  It  may  appear 
somewhat  technical  to  hold  that  such  a  verdict  presents  a 
well-defined  and  fatal  inconsistency,  but  the  practice  con- 
templated by  the  Code  that  the  plaintiff  shall  state,  under- 
standingly  to  the  defendant  and  the  court,  the  facts  as  to  the 
cause  of  action  he  relies  upon,  and  if  there  are  two  causes 
that  they  shall  not  be  inconsistent,  and  that  the  recovery  shall 
be  in  harmony  therewith,  is  so  invaded  by  that  adopted  by  the 
trial  court  that  we  feel  constrained  to  condemn  it,  not  over- 
looking sec.  2829,  and  the  scope  thereof,  as  declared  by  this 
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courts  in  savmg  judicial  decisions  from  disturbance  regard- 
less of  errors  not  affecting  the  substantial  rights  of  the  ad- 
verse parties. 

Since  no  recovery  can  be  sustained  under  the  complaint 
for  ordinary  negligence,  all  questions  presented  upon  the  ap- 
peal, appertaining  to  the  subject  of  contributory  negligence 
of  Sarau,  are  immaterial  and  will  therefore  not  be  consid- 
ered. If  the  injury  v^as  caused  by  gross  niisconduct  of  ap- 
pellant's servant,  conduct  involving  at  least  constructive  in- 
tent to  do  the  act  complained  of,  whether  Sarau  did  or  did 
not  exercise  ordinary  care  to  protect  himself  does  not  affect 
the  right  of  respondents  to  recover,  either  for  the  damages 
caused  to  the  deceased  or  to  the  surviving  relatives.  Bolin  v. 
C,  St.  P.,  M.  &  0,  JB.  Co.  108  Wis.  333,  84  N.  W.  446. 

The  point  is  made  that  there  was  no  evidence  of  willful 
misconduct  on  the  part  of  appellant's  servant,  who  controlled 
the  car,  and  therefore  a  verdict  should  have  been  directed  in 
appellant's  favor.  It  seems  to  us  otherwise.  There  was  evi- 
dence tending  to  show  that  when  the  car  reached  a  point 
where  the  motorman  was  in  full  view  of  the  marchers,  and  for 
a  considerable  period  of  time  thereafter,  he  must  have  ob- 
served the  danger  those  in  its  pathway  were  in  and  had  ample 
opportunity  to  guard  against  it;  that  he  must  have  seen  that 
the  marchers  were  proceeding  entirely  unconscious  of  the  ap- 
proach of  his  car ;  that  with  the  noise  of  the  band  and  other 
noises  made  by  them  it  was  quite  improbable  that  they  would, 
or  might  not,  observe  the  car  in  time  to  give  way  for  it  to 
pass ;  that  by  repeated  signals  from  the  conductor  he  was  di- 
rected to  slacken  the  speed  of  the  car,  and  if  necessary  stop 
it  before  reaching  the  space  occupied  by  the  marchers,  and 
that,  nevertheless,  he  made  no  effort  to  do  so  until  it  had 
traveled  through  a  large  part  of  such  space  and  up  to  within 
a  few  feet  of  Sarau,  at  the  rate  of  fifteen  miles  per  hour,  or 
about  twenty-two  feet  4)er  second.  A  jury  might  well  find 
under  such  circumstances  conscious  disregard  of  human  life, 
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rendering  the  wrongdoer  in  case  of  a  destruction  thereof 
guilty  of  manslaughter  in  a  criminal  action,  and  of  willful 
misconduct  in  a  civil  action.  True,  the  car  had  the  right  of 
way  and  it  was  the  duty  of  the  marchers  to  step  aside  so  as 
not.  to  interfere  with  its  passage  or  speed.  True,  it  was  the 
duty  of  the  marchers,  as  is  ordinarily  the  case,  to  use  their 
senses  reasonably,  to  enable  them  to  do  that  before  the  car 
came  dangerously  near  them,  and  yet  no  excuse  is  seen  for 
an  assertion  of  a  superior  right  in  appellant  by  consciously* 
running  its  car  into  the  parade  at  a  speed  of  twenty-two  feet 
per  second. 

A  person  with  Sarau  at  the  place  of  the  injury  when  he  re- 
gained consciousness  in  answer  to  this  question,  "What  did 
he  say  if  anything  that  would  indicate  pain  and  suiFering  V^ 
said: 

"He  raised  his  right  leg,  at  that  time  he  knew  he  was  hurt 
and  ho  didn't  know  whether  his  leg  was  off  or  whether  it  was 
cut  although  he  felt  the  pain  and  he  thought  they  were  either 
squeezing  it  or  doing  something  to  it  and  he  wanted  us  to  let 
go,  seeing  we  didn't  let  go  he  raised  his  right  leg  and  tried  to 
kick  us  and  we  held  his  right  leg  down." 

It  is  easily  seen  that  the  answer  is  not  responsive  to  the 
question.  Error  is  assigned  because  the  court  refused  to 
strike  it  out.  Whether  appellant  was,  or  may  have  been, 
prejudiced  thereby  does  not  clearly  appear.  As  a  rule  unre- 
sponsive answers  by  a  witness  should  be  promptly  stricken 
out,  upon  a  motion  being  seasonably  made  therefor.  The  or- 
derly conduct  of  trials  requires  that  litigants  shall  have  a 
reasonable  enforcement  of  that  rule. 

Several  witnesses  were  permitted  to  testify  to  what  thoy 
heard  Sarau  sav,  or  do,  or  how  he  acted  shortlv  after  he  was 
injured,  some  of  the  occurrences  being  while  he  was  on  the 
way  to  the  hospital  from  the  place  of  the  injury,  and  some 
immediately  upon,  or  soon  after,  his  arrival  at  the  hospital, 
indicating  that  he  was  conscious  and  suffering  pain.     ThaL 
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was  proper.  Exclamations  and  expressionB  such  as  com- 
monly, imder  the  circumstances,  evince  suffering,  the  con- 
ditions being  such  as  to  indicate  reality,  may  be  testified  to 
by  a  person  having  knowledge  thereof  upon  the  iiltimate  fact 
which  they  suggest  becoming  a  proper  subject  of  inquiry. 
Such  evidence  falls  within  the  rules  allowing  all  parts  of  the 
res  gestoB  as  to  a  subject  of  judicial  inquiry  to  be  given  in  evi- 
dence. Hall  V.  American  M.  A.  Asso.  86  Wis.  518,  57  N.  W. 
366;  McKeigue  v.  Janesville,  68  Wis.  50,  31  N.  W.  298; 
Quaife  v.  C.  <&  N.  W.  B.  Co.  48  Wis.  513,  4  N.  W.  658 ; 
1  Greenl.  Evidence,  §  102,  and  Jones,  Evidence,  §  252.  The 
doctrine  that  a  person's  state  of  mind  as  to  existing  pain  can 
be  so  established  necessarily  includes  establishing  conscious- 
ness. Both  matters  were  material  in  this  case.  One  could  not 
readily  suffer  pain  without  possessing  some  degree  of  con- 
sciousness. The  indications  of  one  would  ordinarily  evince 
the  other.  But  independently  of  that,  doubtless,  the  state  of 
a  person's  mind  as  regards  consciousness,  when  material,  may 
be  established  by  the  species  of  evidence  competent  to  establish 
the  fact  of  suffering  pain. 

Evidence  was  permitted  as  to  what  the  duties  of  a  motor- 
man  were,  operating  a  car  manned  by  a  conductor,  as  in  this 
case.  The  question  was  evidently  not  aimed  at  what  the  duty 
of  the  motorman  was,  as  a  matter  of  law,  but  as  to  what  the 
incidents  of  his  position  were  in  that  regard  under  the  con- 
tract of  employment.  Presumably,  the  purpose  of  the  ques- 
tion was  to  show  that  he  was  not  required  to  do  anything  in- 
terfering with  observing  the  situation  of  those  upon  the  track 
in  the  pathway  of  his  car  on  the  occasion  in  question,  and 
that  he  recklessly  and  consciously  disobeyed  the  conductor's 
orders  to  stop  the  car  before  the  event  complained  of.  The 
bearing  of  the  evidence  was  on  the  claim  of  willful  miscon- 
duct imputable  to  appellant.  In  that  light  we  see  no  reason 
why  the  evidence  was  not  proper. 

Further  complaint  is  made  because  evidence  was  permitted 
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as  to  the  schedulo  time  for  running  cars  the  week  before  the 
accident.  We  are  unable  to  see  how  appellant  could  possibly 
have  been  prejudiced  by  that  There  was  no  claim  that  the 
speed  of  the  car  on  the  day  of  the  accident  was  greater  than 
usual.  The  only  difference  in  the  schedule  on  that  day  and 
on  the  week  prior  thereto,  was  that  on  the  former,  contrary  to 
the  latter,  the  cars  were  operated  one  way  only,  giving  patrons 
the  benefit  of  two  opportunities  to  go  in  that  direction  in  the 
time  ordinarily  occupied  by  a  trip  down  the  track  and  return. 
It  was  certainly  proper  to  show  the  manner  in  which  cars 
were  operated  at  the  time  of  the  injury,  and  that  there  was  a 
special  arrangement  for  the  occasion  for  the  better  conveni- 
ence of  patrons. 

Error  is  assigned  because  one,  who  was  in  the  procession 
some  distance  behind  Sarau,  was  permitted  to  testify  that  as 
the  car  passed  him,  he  said  "For  God's  sake  stop  that  car  !'* 
It  was  then  in  dangerous  proximity  to  Sarau.  The  exclama- 
tion was  made  within  hearing  distance  of  the  motorman. 
He  may,  or  may  not,  have  heard  it.  It  was  within  the  prob- 
abilities that  he  did.  So  the  evidence,  though  not  competent 
to  show  the  speed  of  the  car,  or  that  it  was  going  at  a  danger- 
ous rate  of  speed,  was  competent  as  bearing  on  the  question  of 
whether  the  motorman  operated  the  car  in  conscious  disregard 
of  the  safety  of  others. 

One  of  the  marchers,  who  was  some  distance  behind  Sarau , 
having  testified,  without  objection,  that  seeing  the  danger  to 
those  on  the  car  track,  he  stepped  forward  to  take  hold  of 
some  of  them,  his  idea  being  to  run  on  to  the  track  for  that 
purpose,  but  that  there  was  no  show  and  he  stepped  back,  was 
permitted  to  answer  a  question  as  to  why  there  was  no  show. 
The  answer  was  not  strictly  responsive  thereto,  but  there  was 
no  motion  to  strike  it  out.  The  question  merely  asked  for  an 
explanation  of  previous  evidence.  No  reason  is  suggested, 
or  is  perceived,  why  that  was  not  proper.    A  number  of  other 
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rulings  on  evidence  adverse  to  appellant  are  referred  to  in 
the  briefs  of  coimseL  We  have  given  such  attention  thereto 
as  seems  to  be  required  witiiout  discovering  any  prejudicial 
error  therein. 

Complaint  is  made  because  the  court  did  not  submit  the  fol- 
lowing qilestions  to  the  jury,  as  requested :  "Did  the  motor- 
man  sound  the  gong  continuously  while  approaching  Sarau  ?" 
"At  what  rate  of  speed  was  the  car  running  when  it  ran  into 
the  Milwaukee  Uniformed  Eank,  Knights  of  Pythias  ?"  It 
is  a  sufficient  answer  thereto  to  say  that  the  questions  only  in- 
volve  evidentiary  circumstances,  not  issues  of  fact  raised  by 
the  pleadings,  within  the  meaning  of  sec.  2858,  Stats.  1898 ; 
Baxter  v.  C.  &  N.  W.  R.  Go.  104  Wis.  307,  80  N.  W.  644; 
Mauch  V.  Hartford,  112  Wis.  40,  87  N.  W.  816 ;  and  Patnode 
V.  Wesienhaver,  114  Wis.  460,  90  N.  W.  467.  There  is  no 
allegation  in  the  complaint  or  the  answer  as  to  whether  the 
gong  of  the  car  was  continuously  sounded  while  the  car  was 
approaching  Sarau,  or  at  what  rate  of  speed  it  was  going  at 
the  time  of  the  injury.  The  allegations  of  the  complaint  are 
to  the  effect  that  it  was  then  moving  at  a  dangerous  rate  of 
speed,  and  that  due  and  sufficient  warning  was  not  given  to 
persons  in  the  pathway  thereof  to  give  way  for  its  passage. 
These  allegations  were  put  in  issue  by  denials,  and  in  addi- 
tion defendant  answered  that  as  the  car  approached  the  point 
where  the  injury  was  inflicted,  a  sufficient  warning  of  its  pres- 
ence was  given  by  sounding  the  gong  and  bell  on  the  car.  So 
the  real  issue  raised  was  whether  the  car,  under  the  circum- 
stances, was  approaching  at  a  negligent  rate  of  speed,  and 
whether  sufficient  warning  was  given  to  persons  in  its  path- 
way to  clear  the  track  for  its  passage.  These  matters  were, 
though  not  in  the  most  approved  form,  included  in  the  ques- 
tions submitted. 

Error  is  assigned  because  the  court  refused  to  instruct  the 
jury  that  had  Sarau  lived  his  earning  capacity  would  prob- 
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ably  have  decreased  with  advancing  years.  It  would  seem 
that  appellant  could  not  have  been  prejudiced  by  a  failure 
to  instruct  on  such  a  matter  of  common  knowledge. 

Further  error  is  assigned  for  a  refusal  to  instruct  the  jury 
that  the  probable  earning  capacity  of  Sarau  should  be  con- 
sidered with  reference  to  his  capacity  in  that  regard,  taking 
into  consideration  his  personal  expenses,  income  from  prop- 
erty not  being  considered.  The  general  instructions  so  in- 
formed the  jury.  That  being  the  case  there  was  no  error  in 
refusing  to  specially  instruct  as  to  the  same  matter. 

Some  complaint  is  made  of  remarks  by  respondents'  coun- 
sel during  the  argument  to  the  jury,  which  do  not  appear  to 
merit  special  attention.  The  exceptions  in  regard  thereto 
have  been  sufficiently  examined  to  satisfy  us  that  at  least  no 
prejudicial  error  was  committed  in  respect  to  such  matters. 

The  judgment  must  be  reversed  and  the  action  remanded 
for  a  new  trial  of  the  cause  of  action  for  gross  negligence,  it 
being  understood  that  the  issues  appropriate  thereto  are  the 
only  ones  which  the  complaint  justifies  submitting  to  a  jury 
for  determination.  It  is  unfortunate  that  a  verdict  was 
taken,  which  in  effect  found  that  such  a  wrong  produced  the 
death  of  Sarau,  and  that  it  was  also  produced  by  a  wrong  of 
an  entirely  different  character. 

By  the  Court. — The  judgment  appealed  from  is  reversed, 
and  the  cause  is  remanded  for  further  proceedings  in  accord- 
ance with  this  opinion. 
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Wisconsin  Centbai,  Eailway  Company,  Respondent,  vs. 
Phcenix  Insubance  Company  op  Haetfoed,  Con- 
necticut, Appellant. 

yovemher  17 — December  IS,  190i. 

Fire  insurance:  Agents:  Employment  to  procure  insurance:  Authority 
of  agent:  Cancellation  of  policy:  Evidence. 

1.  An  Insurance  agent  may  be  the  agent  of  the  assured  in  procuring 

insurance,  but,  when  a  conflict  of  duties  arises,  bis  authority 
to  act  for  the  assured  must  yield  to  his  duty  as  agent  for  the 
insurance  company  imposed  by  sec.  1977,  Stats.  1898. 

2.  Where  an  agent  is  employed  to  procure  insurance,  such  employ- 

ment, in  itself,  does  not  authorize  him  to  represent  the  assured 
for  the  purpose  of  receiving  notice  of  cancellation  of  subsist- 
ing insurance,  and  to  substitute  other  insurance  in  place  of  the 
insurance  sought  to  be  cancelled. 

3.  Where  an  insurance  agent  procures  insurance  for  the  owner  by 

applying  to  another  agent  to  write  it,  without  any  direction 
from  the  assured  to  the  latter,  the  agent  receiving  the  order 
from  the  assured,  by  force  of  sec.  1977,  Stats.  1898,  is  the  agent 
of  the  company  issuing  the  insurance. 

4.  In  an  action  on  insurance  policies  issued  by  defendant's  agent  at 

the  request  of  F.  &  L.,  Insurance  brokers  to  whom  plaintiff 
had  applied  for  insurance,  it  appeared,  among  other  things, 
that  the  defendant's  agent  attempted  to  cancel  such  policies 
and  substitute  others.  Under  the  evidence  stated  in  the  opin- 
ion, it  is  held  that  F.  &  L.  had  no  express  or  apparent  authority 
from  plaintiff  to  represent  it  and  to  receive  notice  of  cancella- 
tion of  policies,  or  to  procure  and  accept  new  insurance  in  place 
of  the  subsisting  policies  ordered  cancelled  by  defendant. 

Appeax  from  a  judgment  of  the  circuit  court  for  Winne- 
bago county:  Geo.  W.  Burnell,  Circuit  Judge.     Affirmed. 

An  action  upon  two  policies,  issued  by  the  defendant  in- 
surance company  to  plaintiff,  upon  shingles  of  plaintiff  at 
Menasha,  Wisconsin.  One  policy  bears  date  January  31, 
1903,  for  $2,500,  and  the  other,  February  7,  1903,  for 
11,000.  It  appears  that  the  insurance  was  effected  by  Fur- 
long &  Leedom,  who  were  engaged  in  the  insurance  business 
in  the  city  of  Milwaukee  at  the  time  these  policies  were 
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issued,  and  had  conducted  a  business  as  insurance  brokers 
for  a  considerable  period  prior  to  this  time.    At  the  time  of 
this  transaction  and  for  some  time  prior  thereto,  Thos.  H. 
Gill  had  been  the  general  attorney  of  plaintiff,  and  had  had 
general  charge  of  plaintiff's  insui:ance  business.     He  re- 
quested Furlong  &  Leedom,  on  the  31st  of  January,  1903, 
to  place  insurance  on  shingles  in  plaintiff's  possession  for 
transit  at  Menasha,  Wisconsin,  to  the  amoimt  of  $64,000. 
A  part  of  the  insurance  was  placed  by  Furlong  &  Leedom  in 
companies  they  represented,  but  the  greater  portion  of  it 
they  requested  Fieweger  &  Co.,  who  did  a  local  insurance 
business  at  Menasha,  to  place  in  companies  represented  by 
them.    Among  the  policies  tliey  issued  were  the  two  policies 
sued  on — one  for  the  amoimt  of  $2,500,  under  date  of  Janu- 
ary 31,  1903 ;  and  another  for  the  amount  of  $1,000,  under 
date  of  February  7,  1903.  These  policies  were  in  the  form  of 
the  Wisconsin  standard  fire  insurance  policy,  insuring  plaint- 
iff against  loss  on  these  shingles  for  a  year.  The  policies  were 
sent  to'  Furlong  &  Leedom  by  Fieweger  &  Co.,  and  were  de- 
livered to  Mr.  Gill  for  plaintiff,  and  he  had  possession  of  them 
at  the  time  of  the  fire,  w^hich  occurred  at  the  hour  of  10 :45 
a.  m.  of  February  19, 1903.    After  the  policies  were  reported 
as  issued  by  Fieweger  &  Co.,  some  of  the  companies  directed 
Fieweger  &  Co.  to  cancel  policies,  because  they  did  not  wish 
to  carry  this  risk.     In  carrying  out  these  instructions  for 
cancellation,  Fieweger  &  Co.  made  the  usual  entries  in  their 
office  books  of  policies  issued,  noting  the  direction  to  cancel, 
and  they  .then  substituted  policies  of  other  companies  for  the 
amount  canceled,  and  they  then  communicated  by  letter  with 
Furlong  &  Leedom,  informing  them  that  they  were  directed 
to  cancel  the  policies  designated,  and  inclosing  the  substituted 
policies.     Upon  receipt  of  such  letters  and  policies.  Furlong 
&  Leedom  made  entries  upon  their  office  record  to  the  effect 
that  letters  with  substituted  policies  had  been  received,  and 
that  the  original  policies  were  ordered  canceled,  and  there- 
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after  they  called  upon  Mr.  Gill  to  apprise  him  of  the  sub- 
stitution, and  to  demand  an  exchange,  delivering  the  substi- 
tuted policies,  and  receiving  the  original  policies  from  him. 
On  February  17,  1903,  Fieweger  &  Co.  wrote  Furlong  & 
Leedom,  inclosing  several  policies,  as  substitutes  for  the  two 
policies  in  suit  and  others  which  they  had  been  directed  to 
cancel.     This  letter,  with  inclosures,  reached  Furlong  &  Lee- 
dom on  the  morning  of  February  18th,  and  they  immediately 
made  the  usual  entries  of  receipt  and  cancellation  in  their 
office  books,  sought  telephone  communication  with  Mr.  Gill 
concerning  the  transaction  on  the  19th  of  February,  but  could 
not  reach  him  on  account  of  his  absence  from  the  city  of 
Milwaukee.     On  the  20th  of  February,  Mr.  Leedom  called 
at  Mr.  Gill's  ofiice,  informed  him  of  the  communication  from 
Fieweger  &  Co.  received  by  his  firm  on  the  18th  of  Feb- 
ruary, tendered  him  the  substituted  policies,  and  demanded 
return  of  those  for  which  the  substitutes  were  offered.     Mr. 
Gill  refused  to  receive  the  policies  then  tendered  him,  and 
refused  to  deliver  those  demanded  of  him,  stating  that  he 
knew  of  no  policies  covering  the  loss  aside  fromthose  in  his- 
possession.     No  formal  notice  of  cancellation  under  the  pro- 
visions of  the  policies  is  claimed  to  have  been  given.     The 
court  found  that  Furlong  &  Leedom  had  no  express  authority 
from  plaintiff  to  cancel  any  of  its  policies,  and  that  no  sub- 
stitution of  any  of  its  policies  was  effected,  and  that  the 
usual  course  of  conducting  the  business  of  insurance  con- 
ferred no  authority  on  Furlong  &  Leedom  to  cancel  policies. 
To  effect  a  substitution,  policies  had  to  be  delivered  to  j\tr. 
Gill,  be  approved  and  accepted  by  him,  and  those  for  which 
the  substitutes  were  offered  had  to  be  surrendered  by  him. 
It  appeared  that  Furlong  &  Leedom  received  separate  orders 
from  Mr.  Gill  when  plaintiff  wished  to  place  any  insurance 
through  their  agency,  and  that  they  received  their  compen- 
sation by  way  of  commissions  on  policies  issued  by  compa- 
nies they  represented  and  by  division  of  the  commissions  on 
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the  policies  \mtten  by  the  local  agent.  Mr.  Gill  testifies  that 
he  gave  no  express  orders  to  Furlong  &  Leedom  to  keep  the 
line  of  insurance  so  ordered  by  him  up  to  the  full  amount, 
either  in  the  case  of  these  shingles  or  at  any  other  time,  and 
that  he  at  no  time,  gave  them  express  authority  to  cancel  or 
substitute  policies.  This  statement  is  corroborated  by  the 
agent's  testimony.  Proof  of  loss  was  made  by  plaintiff  to  de- 
fendant under  the  policies  in  suit.  Defendant  denied  lia- 
bility. The  court  found  defendant  liable  under  the  policies, 
and  awarded  judgment  for  the  amount  due  thereon  in  plaint- 
iff's favor.    Defendant  appeals  from  the  judgment. 

For  the  appellant  there  was  a  brief  by  Miller,  Noyes  <t 
Miller,  and  oral  argument  by  Geo.  E.  Noyes. 

M.  C.  Phillips,  of  counsel,  for  the  respondent 

SiEBECKEB,  J.  Upon  the  foregoing  statement  of  facts  of 
the  case  the  circuit  court  held  that  Furlong  &  Leedom  were 
not  the  agents  of  the  plaintiff  to  receive  notice  to  cancel  sub- 
sisting insurance,  and  held  that  the  policies  sued  on 'were  in 
force  at  the  time  of  the  fire.  It  is  strenuously  insisted  Ly 
•the  defendant  that  the  facts  and  circumstances  show  that 
Furlong  &  Leedom  had  authority  from  the  plaintiff  to  re- 
ceive notice  to  cancel  subsisting  policies  and  procure  substi- 
tuted insurance  to  keep 'up  the  full  line  of  insurance  origin- 
ally ordered.  An  insurance  agent  may  be  the  agent  of  the 
assured  in  procuring  insurance,  if  his  duties  as  such  agent 
do  not  conflict  with  his  duties  as  agent  of  the  insurance  com- 
pany, under  sec.  1977,  Stats.  1898 ;  but  when  a  conflict  of 
duties  arises  his  authcrrity  to  act  for  the  assured  must  yield  to 
that  imposed  by  this  statute.  Schatier  v.  Queen  Ins.  Co.  88 
Wis.  561,  60  K  W.  994;  John  R.  Davis  L.  Co.  v.  Hartford 
Ins.  Co.  95  Wis.  226,  70  N.  W.  84;  Welch  v.  Fire  Asso.  120 
Wis.  456,  98  N.  W.  227.  It  is  also  well  established  that, 
where  an  agent  is  employed  to  procure  insurance,  such  em- 
ployment, in  itself,  does  not  authorize  him  to  represent  the 
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assured  to  receive  notice  of  cancellation  of  subsisting  insur- 
ance and  to  substitute  other  insurance  in  place  of  the  insur- 
ance sought  to  be  canceled.  Body  v.  Hartford  Ins.  Co.  63 
Wis.  157,  23  N.  W.  132 ;  Wicks  Bros.  v.  Scottish  U.  <&  N. 
Ins.  Co.  107  Wis.  606,  83  N.  W.  781.  The  facts  of  the  Body 
Case  correspond  to  those  of  the  instant  case  as  to  the  manner 
of  procuring  insurance  through  an  agent  applying  to 'another 
agency  to  ^vrite  it  There,  as  here,  the  application  was  made 
to  an  agency,  which  placed  the  insurance  through  another,, 
without  a  direction  from  the  assured  to  the  latter.  Under 
such  circumstances  the  agency  receiving  the  order  from  th^ 
assured  are,  under  sec.  1977,  Stats.  1898,  the  agents  of  the 
insurance  company  issuing  the  insurance.  The  question, 
then,  is,  do  the  facts  and  circumstances  proven  in  the  case- 
show  that  Furlong  &  Leedom  had  express  or  apparent  author- 
ity from  plaintiff  to  act  for  it  in  receiving  notice  to  cancel' 
subsisting  policies  ?  The  record  discloses  that  both  Mr.  Gill' 
and  Mr.  Leedom  testified  on  the  subject  of  express  authority, 
and  denied  that  any  was  ever  given  or  received.  We  find  no 
other  evidence  directly  on  this  subject,  and  must  therefore- 
conclude  that  plaintiff  gave  no  such  authority  to  Furlong  & 
Leedom  by  express  direction. 

It  is  contended  that  the  policies  sued  on  had  been  ter- 
minated by  the  issuance  and  delivery  of  substituted  insurance 
by  Furlong  &  Leedom,  upon  the  ground  that  the  course  of 
business  as  conducted  between  them  amounted  to  giving  au- 
thority to  cancel  subsisting  insurance  and  substituting  other 
policies.  This  is  predicated  upon  the  claim  that  whenever 
these  agents  received  notice  of  cancellation  of  any  insurance 
they  made  an  office  record  of  such  notice,  and  made  entries  on 
their  office  books  declaring  such  policies  canceled  and  others 
substituted  as  of  the  time  and  under  the  date  of  the  original 
policy,  and  they  thereupon  delivered  such  substituted  policies 
to  Mr.  Gill,  by  whom  they  were  received  in  place  of  the  can- 
celed policies.    It  is  also  claimed  that  this  course  of  conduct- 
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ing  the  business  was  a  direction  to  the  agents  to  keep  up  the 
line  of  insurance  to  the  full  amount ;  and  that  this  was  done 
by  them,  it  is  claimed,  is  evidenced  by  the  way  they  made 
substitution  whenever  directions  to  cancel  policies  came  to 
their  notice.  We  cannot  assent  to  these  contentions.  It 
seems  to  us  that  the  findings  of  the  trial  court  against  this 
Tiew^  are  abundantly  supported  by  the  evidence.  It  is  shown 
without  contradiction  that  Mr.  Gill  gave  specific  direction  on 
each  occasion  when  ordering  insurance  to  be  placed,  as  to 
the  amount,  and  no  policy  was  ever  accepted  unless  he  ap- 
proved of  the  company  issuing  it,  and  the  amount  for  and 
the  terms  upon  which  it  was  Avi-itten.  It  also  appears  that  he 
retained  possession  of  the  policies,  and  that,  when  apprised  of 
the  fact  that  insurance  was  ordered  canceled,  he  would  de- 
termine whether  the  policies  held  by  him  were  to  be  sur- 
rendered, whether  the  insurance  was  to  be  kept  up  to  the  orig- 
inal amount,  and  whether  the  substituted  policies  were  to  be 
accepted.  Nor  did  Messrs.  Furlong  &  Leedom  receive  their 
■compensation  from  plaintiff.  WTiatever  compensation  they  re- 
ceived was  paid  directly  by  the  companies,  or  was  received  by 
them  by  a  division  of  the  commission  with  the  local  agents. 
Furthermore,  every  order  for  insurance  given  them  seems  to 
have  been  undertaken  and  executed  as  a  separate  and  dis- 
tinct employment  in  procuring  insurance  and  receiving  pay- 
ment of  premiums.  Under  these  facts  and  circumstances  it 
must  be'held  that  Furlong  &  Leedom  had  no  express  or  appar- 
ent authority  from  plaintiff  to  represent  it  and  to  receive 
notice  of  cancellation  of  policies,  or  to  procure  and  accept 
new  insurance  in  place  of  subsisting  policies  ordered  canceled. 
Their  duties,  under  the  orders  of  Mr.  Gill,  were  performed 
and  completed  when  the  policies  first  issued  were  delivered  to 
him.  Policies  could  be  terminated  only  in  conformity  to 
their  stipulation,  or  by  agreement  with  him  as  the  company's 
representative.  Their  emplojTncnt  and  the  course  of  eon- 
ducting  the  business  in  procuring  the  insurance  for  plaintiff 
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gave  them  no  authority  to  receive  notice  of  or  to  consent  to 
^cancellation,  nor  were  they  aiithorized  to  keep  up  the  insur- 
ance to  the  amount  originally  ordered.  Similar  transactions 
were  considered  by  the  courts  in  the  following  cases,  and 
like  conclusions  reached:  White  v.  Ins,  Co.  of  N.  Y.  OS  Fed. 
161;  Orace  v.  American  Cent.  Ins.  Co.  109  U.  S.  278,  3 
Sup.  Ct  207;  Buich  v.  Mechanics'  Ins.  Co.  103  Mich.  75, 
CI  K  W.  337 ;  Siebbins  v.  Lancashire  Ins.  Co.  60  N.  H.  65. 
The  findings  of  the  trial  court  are  fully  sustained  by  the  evi- 
'lence,  and  must  be  affirmed. 
i'y  the  Court. — Judgment  affirmed. 


EuEPiNO,  Respondent,  vs.  Chicago  &  Northwesteen  Eail- 

WAY  Company,  Appellant. 

November  18 — Decemher  IS,  1904. 

■ 

Railroads:  Negligence:  Personal  injuries:  Res  adjudicata:  Damages, 

1.  A  decision  of  the  supreme  court  as  to  the  quantum  of  damages 

recoverable  on  a  given  state  of  facts  is  res  adjudicata,  where 
there  is  no  material  difference  between  the  evidence  in  the 
second  trial  and  that  on  the  first,  as  to  the  loss  plaintiff  has 
suffered,  or  will  suffer,  resulting  from  his  injury. 

2.  Plaintiff,  forty-five  years  of  age,  whose  business  was  mainly  office 

work,  suffered  a  compound  fracture  of  the  tibia  about  two  and 
one-half  inches  below  the  knee,  accompanied  by  a  simple  frac- 
ture of  the  fibula.  He  was  skilfully  treated,  and  progressed, 
without  any  unusual  complications,  to  a  substantial  recovery  in 
the  time  usual  in  such  cases.  He  was  prevented  from  attending 
to  his  ordinary  business  about  six  months,  and  suffered  such 
pain  as  is  ordinarily  incident  to  such  fractures.  On  recovery 
the  ligaments  of  the  knee  joint  were  impaired  so  that  they 
were  more  than  normally  mobile,  and  troubled  him  some  in 
moving  about.  Held,  that  a  verdict  for  more  than  $5,000  dam- 
ages was  excessive 

Appeal  from  a  judgment  of  the  circuit  court  for  Fond  du 
Lac  county:  Michael  Kibwan,  Circuit  Judge.    Reversed. 


320  SUPKEME  COURT  OF  WISCONSIN.       [Dbo. 

Rueping  v.  C.  &  N.  W.  R.  Co.  123  Wia.  319. 

Action  to  recover  for  personal  injuries.  The  claim  of  the 
plaintiff  was  that  on  June  24,  1900,  while  a  passenger  on 
defendant's  train,  through  want  of  ordinary  care  on  the  part 
of  its  servants,  he  was  severely  injured.  The  only  issue  tried 
was  as  to  the  proper  amount  to  award  plaintiff  as  compensa- 
tion. The  case  was  first  tried  in  December,  190J.,  resulting 
in  a  judgment  for  $12,000.  On  appeal  that  was  reversed  as 
excessive.  116  Wis.  625,  %S  N.  W.  843.  The  court  held,  that 
in  order  to  avoid  invading  defendant's  right  to  an  assessment 
of  damages  by  a  jury  the  error  could  not  be  so  cured  as  to 
avoid  a  new  trial,  unless  plaintiff  would  consent  to  take  judg- 
ment for  $2,500.  Plaintiff  declined  to  do  that.  A  new  trial 
was  accordingly  had  resulting  in  a  verdict  for  $9,500.  A 
motion  was  made  to  set  that  aside  as  excessive,  which  was 
overruled.  Judgment  was  thereupon  rendered  in  plaintiff's 
favor  for  $9,500,  and  costs.    Defendant  appealed. 

Edward  M,  Hyzer,  for  the  appellant. 

John  I.  Thompson,  attorney,  and  Charles  Barber,  of  coim- 
sel,  for  the  respondent. 

Marshall,  J.  If,  as  counsel  for  appellant  contends,  there 
is  no  material  difference  between  the  evidence  on  the  last 
trial  and  that  on  the  first,  as  to  the  loss  respondent  has  suf- 
fered, or  will  suffer,  resulting  from  his  injury,  it  would  seem, 
as  a  matter  of  course,  that  the  verdict  cannot  stand.  A  de- 
cision as  to  the  quantum  of  damages  recoverable  on  a  given 
state  of  facts,  for  the  case  in  hand,  is  res  adjudicata.  It  is 
as  absolutely  controlling  as  a  decision  therein  upon  any  other 
question.  Collins  v.  Janesvillejlll  Wis.  348,  87  N.  W.  241. 
Hence,  so  far  as  the  amount  recoverable  on  the  facts  here 
was  formerly  determined,  that  is  the  test  of  the  correctness 
of  tlie  present  verdict.  On  such  former  occasion,  with  the 
language  "A  jury  might  reasonably  assess  plaintiff's  damages 
as  low  as  $2,500,  and  might,  of  course,  assess  the  same  some- 
what higher,"  it  was  said : 
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"The  range  of  human  judgment  in  respect  to  such  matters 
is  quite  large.  It  is  a  very  difficult  matter  to  set  boundaries 
beyond  which  it  cannot  go.  It  cannot  be  done  at  all  with 
any  very  great  degree  of  accuracy." 

That  permitted  the  jury  to  go  to  any  limit  to  which  fair- 
minded  men  might  reasonably  place  the  damages — consider- 
ing, of  course,  that  a  given  amount  of  pain  and  suffering  are 
not  to  be  measured  by  the  sum  of  money  one  would  take  to 
be  subjected  thereto.  Ueddles  v.  C.  &  N.  W.  B.  Go,  74  Wis. 
239-259,  42  N.  W.  237,— but  did  not  fairly  suggest  that  a 
sum  nearly  four  times  the  minimum  stated  might  be  allowed. 
.  Counsel  for  respondent  strenuously  contend  that  the  evi- 
dence is  far  different  now  than  before,  and  that  one  material 
fact,  viz. :  a  simple  fracture  of  the  fibula,  or  small  bone  of 
the  leg,  opposite  the  compound  fracture  of  the  tibia,  or  large 
bone  thereof,  appearing  by  the  evidence  on  both  trials,  was- 
not  in  the  mind  of 'the  court  when  rendering  the  decision. 
True,  the  fracture  of  the  fibula  was  not  referred  to,  but  the 
effect  of  the  injury  as  a  whole  was  mentioned  and  that  was 
the  ultimate  fact  for  consideration  in  fixing  the  compensa- 
tion. The  evidence  now,  though  in  much  greater  volume  than 
before,  seems  to  be  substantially  to  the  same  effect  as  for- 
merly. As  in  Collins  v.  Janesville,  supra,  there  was  more  evi- 
dence, expert  and  otherwise,  on  the  last  occasion  than  on  the 
first,  but  the  facts  it  tended  to  establish  were,  in  the  main,  the 
same  in  one  case  as  in  the  other. 

Except  for  the  omission  before  to  refer  to  the  fracture  of 
the  small  bone  of  respondent's  leg,  no  complaint  is  made  but 
that  the  nature  of  his  injury  and  the  result  as  it  then  ap- 
peared are  there  fairly  treated  in  these  words : 

"The  large  bone  of  the  right  leg  below  the  knee  wa^ 
broken  transversely  downward.  There  was  a  displacement, 
giving  the  injury  the  character  of  what  is  called  a  compound 
fracture.  It  was  not  specially  painful.  Plaintiff  recovered 
80  far  as  probably  he  ever  will,  in  a  few  months.  He  was 
forty-five  years  of  age  when  injured.  His  business  was. 
Vol.  123—21 
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mainly  office  work.  He  was  sufficiently  restored  to  enable 
him  to  attend  to  such  business  substantially  as  formerly. 
The  restored  limb  is  not  quite  as  strong  as  before.  It  is  not 
wholly  in  its  normal  condition  and  never  will  be.  The  liga- 
ments -at  the  knee  joint  are  so  impaired  that  the  joint  is  more 
than  normally  mobile.  That  permits  a  slipping  outward  as 
the  weight  of  the  body  is  -thrown  upon  the  imperfect  limb. 
He  is  required,  in  using  his  limb,  to  use  care  and  favor  the 
impaired  member.  He  has  not  full  control  of  the  limb,  be- 
•cause,  as  indicated,  the  ligaments  of  the  knee  are  to  some 
•extent  permanently  relaxed.  He  testified  that  his  only  diffi- 
culty in  using  his  limb  was  that  there  was  a  looseness  in  the 
knee  joint  permitting  the  leg  to  bow  out  about  an  inch  as  he 
threw  his  weight  upon  it,  and  that  it  troubled  him  some  in 
moving  abouf 

The  evidence  now  is  to  the  effect  that  there  was  a  com- 
pound fracture  of  the  tibia  about  two  and  one  half  inches 
below  the  knee,  and  opposite  thereof  a  simple  fracture  of  the 
fibula.  While  it  appeared  formerly,  aS  it  does  now,  that  re- 
spondent suffered  considerable  pain,  it  did  not  and  does  not 
appear  that  the  injury,  for  one  of  the  kind,  was  specially 
painful.  He  testified  more  at  length  on  the  last  occasion 
than  on  the  first  in  that  regard,  but  did  not  add  materially  to 
Avhat  one  would  naturally  infer  from  the  character  of  the 
injury,  and  the  length  and  kind  of  treatment  required  there- 
for. We  may  well  say  now,  as  before,  in  effect,  that  the  in- 
jury, all  things  considered,  was  not  specially  painful.  Re- 
spondent had  prompt  and  efficient  attention  from  the  time  of 
the  accident  till  he  recovered.  There  were  no  special  features 
in  his  case.  He  commenced  to  mend  promptly  under  treat- 
ment and  the  improvement  progressed  rapidly  to  a  substan- 
tial recovery.  It  was  said  before,  as  indicated,  that  he  re- 
covered so  far  as  he  ever  will  in  a  few  months.  It  appears 
the  same  now.  The  time  occupied  in  such  recovery  was  about 
six  months.  It  was  said  then,  as  indicated,  that  he  recovered 
so  as  to  resume  his  ordinary  business  and  conduct  the  same 
iis  formerly.    He  so  testified  most  distinctly  on  the  last  occa- 
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5ion.  Again,  it  was  said  that  the  injured  member  was  not 
cured  so  as  to  be  quite  as  strong  as  before,  and  never  could 
be.  Now  the  evidence  is  to  the  effect  that  he  customarily 
walks  by  the  aid  of  a  cane  from  his  home  to  his  place  of  busi- 
ness, the  distance  being  about  half  a  mile,  and  returns,  several 
times  a  day;  that  by  such  aid  he  can  walk  up  and  down 
stairs ;  that  he  can  go  about  his  office  without  a  cane ;  that  he 
suffers  only  a  sense  of  weakness  in  the  limb,  except  when 
changes  in  the  weather  occur ;  that  in  walking  the  defective 
limb  bows  out  with  a  slipping  sensation  at  the  knee  joint  re- 
<juiring  him  to  use  a  cane ;  that  aside  from  relaxation  of  the 
ligaments,  allowing  such  abnormal  motion,  when  his  weight 
is  thrown  upon  the  injured  limb,  requiring  the  use  of  a  cane 
to  enable  him  to  walk  conveniently,  and  the  weakness  of  the 
limb,  rendering  him  unable  to  use  it  as  freely  as  before,  it 
now  is  and  probably  will  continue  to  be  in  its  normal  condi- 
tion, as  regards  the  injury.  There  is  no  evidence  now,  nor 
was  there  on  the  former  trial,  that  his  earning  capacity  at  his 
customary  labor  was  permanently  impaired  by  the  accident. 
There  is  some  testimony  that  the  weakness  of  the  limb  may 
increase  with  age,  but  on  the  whole  that,  at  the  best,  only  ap- 
pears to  be  a  bare  possibility. 

A  more  detailed  reference  to  the  evidence  in  the  record 
would  only  further  emphasize  what  has  been  said  as  to  the 
situation  presented  to  the  jury  to  be  remedied  by  a  money 
equivalent,  being  substantially  the  same  on  the  last  trial  as 
on  the  first.  If  there  is  any  difference,  it  is  in  respect  to  the 
pain  suffered  by  respondent  when  he  was  rescued  from  the 
wreck,  and  during  the  brief  period  he  was  at  the  hospital. 
We  still  think  the  jury  might  reasonably  have  assessed  his 
damages  as  low  as  $2,500,  and  might  reasonably  have  named 
a  somewhat  larger  sum,  but  not  one  around  four  times  the 
minimum  stated. 

Recapitulating  the  situation  briefly.  Respondent  was  pre- 
vented from  attending  to  his  ordinary  business  about  six 
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months.  He  suffered  considerable  pain,  but  only  what  was- 
ordinarily  incident  to  a  compound  fracture  of  the  tibia,  ac- 
companied by  a  simple  fracture  of  the  fibula.  He  was  treated 
skilfully  from  the  first  and  progressed  without  any  unusual 
complication  to  a  substantial  recovery  in  the  usual  time  in 
such  cases.  There  was  severe  pain  only  at  times  during 
a  few  weeks,  which  was  relieved  with  reasonable  eflSciency 
upon  being  manifested.  After  the  expiration  of  six  months 
from  the  injury  he  attended  to  his  ordinary  business  as 
before,  and  for  aught  that  appears  will  always  be  able  to 
do  so,  so  far  as  the  injury  in  question  is  concerned.  He 
will  suffer  some  inconvenience  in  going  about,  and  the  range 
of  his  opportunities  for  employment  will  be  somewhat  lim- 
ited because  of  the  injury.  It  will  probably  cause  him  some 
pain  during  changes  in  the  weather,  and  he  will  always 
have  a  sense  of  weakness  in  the  imperfect  limb,  which  will 
to  some  extent  limit  his  capacity  for  going  about.  For  that, 
in  the  whole,  the  jury  awarded  the  equivalent,  on  a  six  per 
cent,  basis,  of  an  annuity  sufficient  to  support  respondent  in 
idleness  the  balance  of  his  life.  Enough  to  purchase  in  any 
of  the  better  class  of  insurance  companies  dealing  in  annuity 
policies,  one  yielding  $50  per  month  for  the  balance  of  hia 
days.  A  mere  statement  of  that  situation  is  enough  in  itself, 
it  seems,  to  show  that  the  verdict  is  clearly  excessive,  is  far 
beyond  mere  compensation  to  respondent  for  his  loss.  No 
such  amoimt  for  a  similar  loss  has  been  sustained  in  this  or 
any  other  court,  so  far  as  we  can  discover.  We  cannot  escape 
the  conclusion  that  the  jurors,  without  fault  of  court  or  coun- 
sel, were  either  influenced  by  something  outside  the  case,  or 
failed  to  understand  that  tlioy  were  expected  to  award  re- 
spondent a  more  money  equivalent  for  his  loss,  so  far  as 
the  judgment  of  fair-minded  men  could  arrive  at  the  matter, 
bearing  in  mind  that  the  amoimt  to  be  awarded  against  a 
railway  company  upon  a  given  state  of  facts  is  no  greater 
than  against  the  humblest  individual.     The  actual  loss  to  be 
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paid  for  cannot  be  legitimately  affected  in  the  slightest  degree 
by  the  character  or  capacity  to  pay  of  the  defendant.  A  dol- 
lar will  go  just  as  far,  as  an  equivalent  for  pain  or  loss  of  any 
kind,  coming  from  one  source  as  from  another. 

The  precedents  confirm  what  has  been  said.  In  Karasich 
V.  Hasbrouch,  28  Wis.  660,  plaintiff,  a  man  of  twenty 
years  of  age  having  tAVo  ribs  broken  and  one  leg  so  badly 
bruised  and  wounded  that  pieces  of  the  bone  worked  out 
through  the  wound,  was  confined  to  his  bed  for  a  considerable 
length  of  time,  suffered  much  pain  and  was  permanently  dis- 
abled from  following  his  usual  occupation,  and  rendered 
reasonably  certain  to  permanently  suffer  pain  to  a  consider- 
able degree,  was  awarded  $5,000.  In  Propsom  v.  Leatham, 
80  Wis.  668,  50  K  W.  586,  a  laborer  in  good  health  and 
middle  life,  who  was  seriously  and  permanently  injured,  one 
of  his  legs  being  broken  and  partially  permanently  deformed, 
was  awarded  $1,800.  In  Bhoades  v.  Vamey,  91  Me.  222,  39 
Atl.  552,  a  person  whose  leg  was  broken  in  three  places  and 
was,  after  full  treatment,  permanently  shorter  than  before, 
was  awarded  $1,200.  In  Meiners  v.  St  Louis,  130  Mo.  274, 
32  S.  W.  637,  plaintiff,  whose  1^  was  broken  and  seriously 
and  permanently  impaired,  was  awarded  $5,166.  In  Beltz 
V.  Yonkers,  74  Hun,  73,  26  N.  Y.  Supp.  106,  plaintiff,  both 
of  whose  legs  were  broken  was  awarded  $5,000.  In  Brady 
V.  Manhattan  B.  Co.  6  N.  Y.  Supp.  533,  a  person  whose 
leg  was  broken  and  "who  also  received  permanent  internal  in- 
juries, was  allowed  $5,000.  In  Missouri,  E,  &  T.  B.  Co,  v. 
Johnson  (Tex.  Civ.  App.)  37  S.  W.  771,  $5,000  was  allowed. 
Both  bones  of  plaintiff's  leg  were  fractured  between  the  knee 
and  ankle,  and  the  leg,  after  treatment,  was  left  shorter  than 
before,  and  was  otherwise  considerably  deformed  and  in- 
capacitated for  use.  In  North  Chicago  SL  B.  Co,  v.  Wis- 
mil  168  111.  613,  48  N.  E.  407,  $5,000  awarded  for  a  broken 
1^  was  said  to  be  excessive  to  the  amount  of  $2,500.  In 
Lombard  v.  C,  B,  I.  <&  P.  B.  Co.  47  Iowa,  494,  a  verdict  of 
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$4,000  for  a  broken  leg  was  reduced  to  $1,500.  In  Black  v. 
C.  R.  Co.  10  La.  Ann.  33,  both  of  plaintiff's  legs  were  broken 
and  a  verdict  for  $10,000  was  reduced  to  $5,000.  In  Slette  v. 
O.  N.  R.  Co.  53  Minn.  341,  55  K  W.  137,  plaintiff,  a  man  of 
thirty  years  of  age,  who  sustained  a  compound  fracture  of  the 
thigh  bone  and  was  left,  after  treatment,  with  his  leg  per- 
manently defective,  but  not  so  as  to  materially  interfere  with 
his  earning  capacity,  received  a  verdict  of  $4,100,  which 
included  $100,  paid  out  for  treatment,  and  it  was  reversed  as 
being  far  beyond  the  proper  limits  of  mere  compensation. 

We  regret  the  necessity  to  reverse  the  judgment  in  this 
case  a  second  time  for  excessiveness  of  the  verdict.  We  acquit 
counsel  on  both  sides  of  any  responsibility  therefor.  *  More- 
over, the  error  of  the  court  in  not  dealing  with  the  excessive 
verdict,  as  it  seems  should  have  been  done,  especially  in  the 
light  of  the  former  decision,  is  one  such  as  often  occurs  in  this 
class  of  cases  without  suggesting  any  serious  want  of  judicial 
attention.  The  burden  of  duty  in  such  situations  is  not  easy 
to  bear.  A  high  order  of  judicial  courage  is  required  to  fully 
discharge  it  That  there  are  sometimes  failures  in  that  re- 
gard is  by  no  means  surprising.  Such  failures  are  generally 
quite  excusable,  notwithstanding  the  necessity  to  atone  there- 
for here.  But  the  more  fully  duty  is  discharged  at  the  circuit 
in  such  matters,  the  more  certainly  justice  in  the  ultimate 
will  be  measured  out  between  parties,  since  a  failure  in  that 
regard  must  be  very  clear  to  warrant  rectification  thereof 
here. 

It  is  considered,  as  before  indicated,  that  judgment  should 
not  go  against  appellant  without  his  consent  so  as  to  avoid  a 
third  trial,  unless  plaintiff  will  consent  to  take  $2,500,  and 
costs.  On  the  other  hand,  it  is  considered  that  the  maximum 
amount  that  can  reasonably  be  awarded  to  plaintiff  by  reason 
of  his  injury  is  $5,000.  So  far  as  proper  practice  will  per- 
mit, we  will  respond  to  the  request  made  by  counsel  upon 
both  sides  to  terminate  this  litigation  without  further  delay. 
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The  disposition  we  have  concluded  to  make  of  the  matter^ 
without  invading  the  rights  of  the  parties  to  a  jury  trial,  will 
enable  either  to  close  the  controversy  speedily  without  the 
consent  of  the  other. 

By  the  Court. — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial,  unless  de-r 
fendant,  within  twenty  days  after  receiving  written  notice 
of  the  filing  of  the  remittitur  in  the  court  below,  serves  upon 
plaintiff's  coimsel  consent  in  writing  to  judgment  in  his 
favor  for  $5,000,  and  costs,  as  heretofore  taxed,  or  unless  in 
case  of  failure  to  serve  such  notice  plaintiff,  within  thirty 
days  after  such  filing  of  the  remittitur,  serves  upon  defend- 
ant's counsel  consent  in  writing  to  take  judgment  for  $2,500, 
and  costs,  as  heretofore  taxed.  In  case  of  consent  by  either 
side,  as  indicated,  judgment  may  be  rendered  upon  applica- 
tion of  plaintiff  to  the  court  having  jurisdiction  in  the  mat- 
ter, without  notice. 


Knickel  and  another.  Respondents,  vs.  Chicago  &  NoExn- 
WESTEBN  Railway  Compact,  Appellant 
November  18— December  IS,  1904. 

Railroads:  Negligence:  Fires:  Dilapidated  "buildings:  Carelessness: 
Court  and  jury:  Instructions  to  jury:  Special  verdict. 

1.  Defendant  railway  company  maintained  upon  its  right  of  way 
a  very  old  and  dilapidated  warehouse,  the  roof  never  having 
been  repaired  or  reshingled  in  about  thirty  years.  The  shingles 
and  roof  boards  were  rotted,  the  former  being  loose  and  curled 
up  and  in  many  places  missing  entirely,  so  as  to  expose  the 
roof  boards.  There  was  no  charge  of  defective  apparatus  or  of 
negligent  operation  thereof.  Defendant's  locomotive  conununi- 
cated  fire,  by  sparks,  to  such  warehouse,  which  fire,  aided  by 
a  high  wind,  was  communicated  to  plaintiff's  premises.  Held, 
that  the  Jury  were  warranted  in  finding  defendant's  conduct 
negligent,  if  the  other  element  of  reasonable  anticipation  of 
injury  were  also  found. 
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2.  One  may  be  as  careless  as  he  pleases  with  reference  to  his  own 
property  and  not  be  charged  with  negligence  in  law,  unless  an 
ordinarily  prudent  person  might  reasonably  anticipate  that 
such  carelessness  might  probably  result  in  injury,  to  others. 

2.  In  an  action  for  negligently  permitting  fire  to  escape  from  de- 
fendant's premises  and  communicate  to  plaintifT's  building 
whereby  it  was  destroyed,  in  connection  with  a  question  of 
the  special  verdict  as  to  whether  defendant's  acts  were  the 
proximate  cause  of  plaintilTs  loss,  the  court  instructed  the 
jury,  that  it  might  be  such  proximate  cause  when  such  injury 
was  the  natural  and  probable  consequence  of  the  negligence, 
and  "when  in  the  light  of  all  the  attending  circumstances,  the 
party  chargeable  with  such  negligence  should  reasonably  have 
foreseen  that  it  might  cause  some  similar  injury."  The  court 
also  charged  that  they  might  answer  the  question  in  the  affirma- 
tive if  they  found  "that  the  defendant  company,  acting  through 
Its  proper  representatives  and  servants,  should  reasonably  have 
foreseen,  before  the  fire  occurred,  that  such  negligence  might 
result  in  communicating  fire  to  other  property."  Held,  that 
such  instruction  was  erroneous  in  that  It  permitted  the  Jury  to 
use  as  a  standard  their  ideal  of  what  the  defendant  ought  to 
have  anticipated,  instead  of  that  which  an  ordinarily  prudent 
person,  under  like  circumstances,  would  have  anticipated. 

4.  Such  error  is,  however,  cured  by  the  submission  of  another  ques- 

tion of  the  special  verdict,  in  which  the  Jury  were  given  the 
correct  standard  and  under  which  they  found  the  element  of 
anticipation. 

5.  In  framing  a  special  verdict,  it  is  not  to  be  expected  that  the 

court  will  attempt  to  embody  all  the  facts  and  circumstances 
as  in  a  hypothetical  question  to  an  expert;  hence,  where  fire 
had  originated  by  sparks  from  defendant's  locomotive,  in  sub- 
mitting to  a  Jury  a  question  of  a  special  verdict,  it  is  not  error 
to  refuse  to  incorporate  in  such  question  after  the  word  "loco- 
motive," the  words  "properly  equipped  with  proper  spark-arrest- 
ing machinery  in  good  condition." 

Appeal  from  a  judgment  of  the  circuit  court  for  Fond  du 
Lac  county :  Michael  Kiewan,  Circuit  Judge.    Affirmed. 

On  October  30,  1901,  the  defendant,  without  negligence 
in  the  construction,  repair,  or  operation  of  its  locomotive, 
commimicated  fire,  by  sparks,- to  a  warehouse  permitted  to 
remain  upon  its  right  of  way  some  forty-two  feet  from  its 
main  track,  which  fire,  by  reason  of  a  very  high  wind,  and 


13]  AUGUST  TERM,  1904.  329 

Knickel  v.  C.  &  N.  W.  R.  Co.  123  Wis.  327. 

aided  by  the  dilapidated  condition  of  the  warehouse,  to  be 
hereinafter  mentioned,  was  communicated  to  plaintiff's  prem- 
ises about  forty  rods  away,  whereby  his  barn  and  consider- 
able personal  property  was  destroyed.  The  warehouse  in 
question  was  very  old  and  dilapidated,  roof  never  having 
been  repaired  or  reshingled  in  about  thirty  years  of  the  life 
of  the  building,  the  shingles  and  roof  boards  being  rotted, 
and  the  former  loose  and  curled  up,  and  in  many  places  miss- 
ing entirely,  so  as  to  expose  the  roof  boards.  The  jury,  by 
special  verdict,  found  the  defendant  guilty  of  negligence  in 
permitting  the  warehouse  to  remain  where  it  was,  which  was 
the  proximate  cause  of  the  burning  of  plaintiff's  property; 
which  result  ought,  by  a  man  of  reasonable  care  and.  pru- 
dence, under  the  circumstances,  to  have  been  reasonably  an- 
ticipated. After  motion  to  reverse  the  answers  to  such  ques- 
tions and  to  set  aside  the  verdict  and  grant  a  new  trial,  judg- 
ment was  entered  in  favor  of  the  plaintiff,  from  which  the 
defendant  appeals. 

Edward  M,  Hyzer,  for  the  appellant 

For  the  respondents  there  were  separate  briefs  by  T,  L. 
Doyle,  for  respondent  Knulcel,  and  by  M.  L,  Lueck,  for  re- 
spondent Herman  Farmers'  Mutual  Fire  Insurance  Com- 
pany, and  oral  argument  by  Mr,  Doyle. 

Dodge,  J.  1.  The  jury  having  negatived  all  charges  of  de- 
fective apparatus  or  of  negligence  in  operation  of  the  same, 
this  case  presents  nothing  of  the  peculiar  liability  of  railroad 
companies  in  the  conduct  of  their  inherently  dangerous  busi- 
ness. It  presents  a  question  equally  applicable  to  every  prop- 
erty owner  who  maintains  an  inflammable  building  in  close 
proximity  to  railroad  tracks  over  which  engines  must  pass, 
emitting,  as  they  always  do,  some  measure  of  sparks.  It  may 
be  conceded,  for  the  purpose  of  discussion,  that  maintenance 
of  frame  buildings  with  shingle  roofs  within  forty  feet  of  a 
tnain  railroad  track  is  so  common  that  such  act  alone  is,  as 
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matter  of  law,  not  negligence ;  it  being  so  in  accord  with  the- 
known  custom  of  the  great  mass  of  mankind.  That,  however,, 
is  not  the  question  upon  which  this  case  turns.  Though  it- 
be  conceded  that  the  maintenance  of  a  sound,  solid  building 
near  a  railroad  track  is  not  negligence,  must  it  not  be  held 
that  some  degree  of  variance  from  such  a  condition,  whereby 
ignition  from  the  ordinary  perils  of  the  railroad  becomes  more- 
probable,  may  be  so  variant  from  the  ordinary  conduct  of 
mankind  as  to  open  the  door  for  the  jury  to  characterize  it  as 
negligence  ?  It  seems  this  must  be  so.  Indeed,  counsel  for 
the  appellant  does  not  controvert  this  view.  H9  seems  to 
concede  that,  if  inflammability  was  increased  by  the  age  and 
dilapidation  characterizing  this  building,  that  the  door  was- 
open  to  the  jury  to  consider  whether  it  exceeded  in  that  re- 
spect buildings  maintained  by  the  great  mass  of  mankind^ 
and,  if  so,  to  find  the  conduct  negligent  in  the  legal  sense,  if 
the  other  element  of  reasonable  anticipation  of  injury  might 
also  be  found. 

The  principal  argument,  however,  is  that  there  is  no  evi- 
dence that  old  and  decayed  wood,  when  dry,  is  more  inflam* 
mable  than  sound  wood,  equally  dry.  Counsel  insists  that,  if 
such  be  the  fact,  it  is  capable  of  proof  by  experts,  or  those 
having  special  experience  on  the  subject.  But  this  discus- 
sion ignores  other  elements  in  the  evidence  to  the  effect  that 
not  only  were  the  roof  boards  and  shingles  upon  the  top  of 
this  building  decayed  and  old,  but  that  they  were  loose,, 
curled  up,  and  that  in  many  places  the  shingles  were  entirely- 
lacking.  These  facts  seem  clearly  to  present  a  situation  more- 
likely,  in  common  knowledge,  to  furnish  a  lodgment  for  fly- 
ing cinders  than  if  the  roof  were  sound,  and  covered  with- 
smooth,  flat  shingles;  and  that  such  enhanced  peril  of  igni- 
tion presents  properly  a  jury  question  whether  it  extended 
to  the  degree  of  negligence,  namely,  the  absence  of  that  care- 
and  caution  which  ordinarily  prudent  persons  do  exercise- 
imder  like  circumstances,  and  so  that  the  ordinarily  prudent: 
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person  would  anticipate  that  sparks  such  as  fly  from  the 
usual  locomotive  engine  might  probably  lodge  and  ignite  the 
roof  in  times  of  drouth  and  high  wind. 

Still  another  element  of  possible  negligence  in  the  main- 
tenance of  such  a  building  is  the  increased  peril  that  after 
ignition  it  may,  by  reason  of  its  dilapidation,  looseness  of 
shingles,  and  the  like,  more  readily  communicate  the  fire  to- 
other  buildings.  In  connection  with  this  idea  it  is  shown  that 
the  warehouse  was  set  upon  posts  three  or  four  feet  from  the 
ground,  with  no  inclosure  under  it,  so  as  to  furnish  an  under- 
draft  of  air,  giving  it  almost  the  effect  of  a  funnel,  thus  ren- 
dering probable,  if  not  certain,  the  more  easy  and  rapid  carry- 
ing away  of  the  burning  brands,  attached  so  loosely  as  they 
were  to  the  roof.  'This  was,  of  course,  an  element  of  the- 
negligence  ascribed  to  the  defendant  if  it  increased  the  prob- 
ability of  communicating  fire  to  other  buildings.  One  may 
be  as  careless  as  he  pleases  with  reference  to  his  own  prop- 
erty, and  not  be  chargeable  witli  negligence  in  law,  unless 
an  ordinarily  prudent  person  might  reasonably  anticipate 
that  such  carelessness  might  probably  result  in  injury  to- 
others.  We  are  not  prepared  to  say  that  the  extreme  dilapida- 
tion of  this  building  in  the  respects  above  suggested  did  not 
present  a  case  from  which  a  reasonable  mind  might  conclude 
that  there  was  negligence. 

2.  By  the  sixth  question  of  the  special  verdict  the  court 
inquired  of  the  jury  whether  the  negligence  of  the  defendant 
in  maintaining  the  building  in  question  was  the  proximate 
cause  of  the  plaintiff's  loss,  and,  in  connection  with  that  ques- 
tion, instructed  the  jury  that  it  might  be  such  proximate  cause 
when  such  injury  is  the  natural  and  probable  consequence  of 
the  negligence,  and  "when,  in  the  light  of  all  the  attending 
circumstances,  the  party  chargeable  with  such  negligence 
should  reasonably  have  foreseen  that  it  might  cause  some 
similar  injury."  Also  that  they  might  answer  the  question 
in  the  affirmative  if  they  found  "that  the  defendant  company,. 
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acting  through  its  proper  representatives  and  servants,  should 
reasonably  have  foreseen,  before  the  fire  occurred,  that  such 
negligence  might  result  in  communicating  fire  to  other  prop- 
erty." It  is  urged  by  appellant  that  these  instructions  are 
^rro- oous,  in  that  they  set  up  as  a  test  merely  what  the  jury 
think  the  defendant  ought  to  have  anticipated,  instead  of 
that  which  an  ordinarily  prudent  person,  under  like  circum- 
stances, would  have  anticipated.  This  subject  was  quite  fully 
discussed  in  Atkinson  v.  Goodrich  T.  Co.  60  Wis.  141,  18 
N.  W.  764,  and  in  Dehsoy  v.  Milivauhee  E.  B.  &  L.  Co. 
110  Wis.  412,  416,  86  N.  W.  973.  In  the  latter  case,  in 
speaking  of  a  charge  which  allowed  the  jury  to  consider  tho 
-care  and  foresight  which  might  reasonably  have  been  antici- 
pated of  the  conductor  of  a  street  car,  we  said : 

"It  permits  the  jury  to  use  as  a  standard  their  ideal  of 
what  a  conductor  ought  to  be,  instead  of  that  which  he  cus- 
tomarily is,  as  ascertained  by  actual  human  experience  and 
conunon  knowledge.     In  this,  error  was  committed." 

The  instruction  complained  of  was  erroneous  in  this  re- 
-spect,  and  necessitates  the  conclusion  that  in  the  sixth  ques- 
tion and  answer,  standing  alone,  are  not  found  all  the  ele- 
ments of  proximate  cause.  That  question  and  answer  prob- 
ably did  find,  under  instructions  which  are  not  assailed,  act- 
ual or  natural  causation,  but  did  not  find  that  element  of  an- 
ticipation by  a  reasonably  prudent  man,  which  in  so  many 
teases  has  been  said  to  be  essential.  We  are  convinced,  how- 
ever, that  this  failure  of  the  jury  to  find  this  issue  in  answer 
to  the  sixth  question  is  cured  by  question  9  J,  which  inquired 
directly : 

"Ought  a  man  of  reasonable  care  and  prudence,  engaged 
in  the  same  business  that  the  defendant  was  in  at  the  time 
in  question,  and  under  similar  conditions  and  circumstances, 
to  have  reasonably  anticipated  that,  because  of  the  condition 
that  the  Degenhart  warehouse  was  in,  it  would  be  likely  to 
take  fire  from  sparks  emitted  from  the  stack  of  a  locomotive, 
and  that  the  burning  brands  or  shingles  would  be  carried 
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from  the  fire  so  started,  under  similar  conditions,  to  the  prop- 
erty of  the  plaintiff,  forty  rods  away,  or  to  other  property  as 
far  away  in  that  vicinity,  and  set  fire  to  the  same  ?" 

In  this  question  the  jury  were  given  the  correct  standard^ 
and  have  found  the  element  of  anticipation  which,  by  reason 
of  the  erroneous  charge  above  mentioned,  escaped  them  in  the 
sixth: 

The  appellant  further  complains  that  the  court  refused  tO' 
embody  in  this  question  9^,  after  the  word  "locomotive,"  the 
words  "properly  equipped  with  proper  spark-arresting  ma- 
chinery in  good  condition."  There  was  no  error  in  refusing 
this  request  There  had  been  considerable  evidence  of  cinders 
and  sparks  of  a  size  inconsistent  with  such  equipment  and 
condition ;  and  while,  by  the  verdict,  it  is  now  recognized  as 
a  fact  that  there  was  no  defect,  it  was  one  of  the  controverted' 
issues  when  the  verdict  was  submitted.  The  court  embodied 
in  the  question  the  duty  to  consider  all  the  conditions  and 
circumstances,  which,  of  course,  included  the  condition  of  the 
engine,  as  they  might  find  it.  Further,  however,  it  is  not  to 
be  expected  that  the  court  shall  attempt,  in  framing  a  special 
verdict,  to  embody  all  the  facts  and  circumstances  as  in  a 
hypothetical  question  to  an  expert.  An  attempt  to  do  so- 
would  involve  much  of  danger,  for  any  omission  might  be- 
very  misleading. 

We  find  no  error  well  assignQd. 

By  the  Court. — Judgment  afiirraed. 
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McCuLLouGH,  Respondent,   vs.   Village  of   Campbeli-s- 

POET,  Appellant. 

Noveml>€r  IS-^Decemler  IS,  1904, 

Jtfunicipal  corporations:  Villages:  Street  improvement:  Authority: 
Statutes:  Abutting  owners:  Damage  from  change  of  grade: 
Injunction:  Constitutional  law, 

1.  Under  subd.  11,  sec.  893,  Stats.  1898,  village  boards  have  power  to 

lay  out,  open  and  widen  streets;  grade,  improve  and  repair  or 
discontinue  the  same  or  any  part  thereof;  make,  or  other^vise 
improve,  keep  in  repair,  or  discontinue  sidewalks,  and  the 
requisite  authority  to  defray  the  expenses  incident  to  the  exe]> 
cise  of  these  municipal  functions  is  granted  such  boards  by 
sees.  911,  912,  and  914a,  which  empower  them  to  raise  the 
necessary  means  by  taxation.  Under  sec.  905,  Stats.  1898,  tbe 
cost  of  Improvements  by  paving,  macadamizing,  or  otherwise  of 
a  particular  street  or  part  of  a  street,  and  building  gutters 
and  sidewalks  in  connection  therewith,  is  chargeable  upon 
the  abutting  property  by  special  assessment.  PlaintifT  souslit 
to  enjoin  the  defendant  village  from  excavating  and  grading 
the  street  adjacent  to  his  property  to  a  grade  line  adopted,  by 
the  defendant,  which  would  lower  the  surface  in  front  of  plain- 
tiff's premises  about  eleven  inches,  and  from  building  a  side- 
walk thereon.  Held,  upon  the  ground  that  the  village  board 
had  not  taken  the  requisite  steps  under  the  statute  to  give  its 
proceeding  validity  under  said  sec.  905,  that  the  village  could 
not  be  enjoined,  since  the  steps  taken  by  the  board  clearly  indi- 
cated action  under  the  authority  granted  for  making  general 
street  improvements,  by  subd.  11,  sec.  893,  to  be  paid  for  out  of 
the  general  street  improvement  fund,  in  respect  to  which  no 
irregularity  was  suggested  or  found. 

2.  In  the  absence  of  any  law  giving  owners  of  real  estate  adjoin- 

ing a  public  street  or  highway  a  right  to  recover  damages  from 
the  municipality  on  account  of  a  change  of  grade,  no  damages 
are  recoverable,  unless  the  premises  of  the  adjoining  owner 
have  been  injured  by  the  negligence  of  the  municipality. 

3.  In  the  absence  of  any  law  giving  owners  of  real  estate  adjoining 

a  public  street  or  highway  a  right  to  damages  against  a  munici- 
pality on  account  of  a  change  of  grade,  such  change  of  grade  is 
not  the  taking  of  private  property  for  public  use. 

Appeal  from  a  judgment  of  the  circuit  court  for  Fond  du 
Lac  county:  Michael  Kirwa:n^,  Circuit  Judge.     Reversed, 
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An  action  to  restrain  the  defendant,  its  officers,  agents,  and 
servants,  from  excavating  and  grading  the  street  adjacent  to 
plaintiff's  property  to  the  grade  line  adopted  by  defendant, 
and  from  building  a  sidewalk  thereon,  under  the  direction  of 
the  village^  board.  The  court  found  as  facts  that  defendant 
is  a  duly  incorporated  village;  that  plaintiff  is  one  of  the 
o\vners  in  fee  of  the  lots  described  in  the  complaint  and  abut- 
ting on  Main  street  of  the  village ;  that  the  village  board,  on 
October  6,  1902,  by  resolution,  adopted  a  grade  line  for  lay- 
ing and  constructing  sidewalks  on  Main  street,  fronting 
plaintiff's  property  and  that  of  other  abutting  owners;  that 
the  village  officers  were  instructed  to  grade  Main  street  to 
this  established  grade  line,  and  lay  a  sidewalk  thereon,  pass- 
ing in  front  of  plaintiff's  property ;  and  that  the  grading  and 
the  sidewalk  so  to  be  built  by  the  village  officers  and  servants 
was  within  the  limits  of  Main  street.  It  was  also  found  that, 
if  the  grading  and  excavating  were  done  to  the  established 
grade  line,  it  would  lower  the  natural  surface  of  Main  street 
in  front  of  plaintiff's  premises  to  a  point  about  eleven  inches 
lower  than  the  present  grade  of  Main  street,  making  access 
to  plaintiff's  store  inconvenient  and  difficult,  and  impairing 
the  use  of  it  for  the  usual  purposes  of  a  store.  Plaintiff  al- 
lies that  the  proceedings  of  the  village  board  authorizing  the 
improvement  were  irregular  and  void,  and  that  the  improve- 
ment would  cause  him  irreparable  damage  and  loss,  and  he 
therefore  prayed  that  the  village  and  its  representatives  be  re- 
strained from  carrying  out  the  improvement  Many  other 
facts  were  foimd,  which  are  not  material  to  a  decision  of  the 
case,  and  need  not  be  adverted  to  upon  this  appeal.  The 
court  granted  the  relief  prayed  for,  and  awarded  damages  in 
a  nominal  sum.  This  is  an  appeal  from  the  judgment  in 
plaintiff's  favor  perpetually  restraining  the  village  authori- 
ties from  carrying  out  the  contemplated  improvements,  and 
awarding  him  nominal  damages,  with  costs  of  the  action. 

T.  L.  Doyle,  for  the  appellant 
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For  the  respondent  there  was  a  brief  by  Duffy  &  McCrory, 
and  oral  argument  by  J.  II,  McCrory. 

SiEBECKEE,  J.  The  village  board  was  enjoined  from  pros- 
ecuting to  completion  the  contemplated  improvement  by  grad- 
ing Main  street  to  the  established  grade  and  building  a  side- 
walk in  front  of  plaintiff^s  premises.  It  is  found  that  the  vil- 
lage board,  on  October  6,  1902,  at  a  stated  meeting,  by  reso- 
lution adopted  a  street  and  sidewalk  grade  for  Main  street^ 
and  directed  its  street  superintendent  to  build  a  sidewalk  on 
the  established  grade.  This  sidewalk  would  pass  in  front  of 
plaintiff's  store  b\iilding,  and  necessitate  a  lowering  of  the 
street  surface  to  the  depth  of  nearly  eleven  inches  below  the 
surface  of  the  present  walk.  The  village  was  enjoined  from 
making  this  improvement  upon  the  ground  that  the  village 
board  did  not  take  the  requisite  steps  under  the  statute  to  give 
its  proceedings  validity  under  the  powers  granted  to  village 
boards  by  sec.  905,  ch.  40,  Stats.  1898.  It  appears  that  the 
board  undertook  to  establish  a  street  and  sidewalk  grade  on 
some  of  its  streets,  including  Main  street  bordering  on  plaint-^ 
iff's  premises,  and  to  build  a  sidewalk  on  the  established 
grade  in  front  of  his  property.  In  ordering  the  improvement 
no  attempt  was  made  to  charge  the  cost  to  the  owners  of  the 
abutting  property,  as  prescribed  by  sec.  905.  We  must  there- 
fore look  elsewhere  in  the  statutes  for  power  authorizing  the 
action  taken  by  them.  Subd.  11,  sec.  893,  grants  village 
boards  power  "to  lay  out,  open,  .  .  .  and  widen  .  . 
streets  .  .  .  (and)  .  .  .  alleys  ...  to  grade,  im- 
prove and  repair  or  discontinue  the  same  or  any  part  there- 
of;  to  make  ...  or  otherwise  improve,  keep  in  repair, 
.  .  .  or  discontinue  sidewalks  and  crosswalks."  The  per- 
foi-mance  of  these  duties  clearly  requires  expenditures  to  de- 
fray the  expense  incident  to  the  exercise  of  these  municipal 
functions.  The  requisite  authority  for  this  purpose  is  granted 
them  by  sees.  911,  912,  and  914:d,  which  empowers  them  to 
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raise  the  necessary  means  for  the  improvement  of  the  streets 
and  sidewalks  by  taxation.  A  comparison  of  these  sections 
with  sec  905  clearly  shows  that  the  expenses  incident  to  im- 
proving the  village  streets  generally  for  public  use  and  travel 
are  to  be  defrayed  by  the  inhabitants  by  general  taxation, 
while  the  cost  of  the  improvement  by  paving,  macadamizing, 
or  otherwise  of  a  particular  street  or  part  of  a  street,  and 
building  gutters  and  sidewalks  in  connection  therewith,  as 
contemplated  by  sec.  905,  is  chargeable  upon  the  abutting 
property  by  special  assessments  in  the  manner  and  upon  the 
conditions  prescribed  by  this  section.  The  steps  taken  by  the 
village  board  clearly  indicate  they  were  acting  under  the  au- 
thority granted  them  for  making  general  street  improvements, 
imder  which  the  village  board  may  establish  street  and  side- 
walk grades  and  build  rndewalks,  to  be  paid  for  out  of  the 
general  street  improvement  fund.  It  is  not  suggested  that  the 
proceeding  of  the  board  was  irregular  or  void  under  this  au- 
thority, and  we  find  nothing  in  the  record  which  impeaches 
the  validity  of  their  action. 

It  was  considered  by  the  court  that,  if  the  village  made  the 
improvement  as  directed,  plaintiff's  premises  would  thereby 
be  materially  damaged  in  value,  access  thereto  from  the  street 
made  difficult  and  inconvenient,  and  its  use  materially  im- 
paired, causing  him  irreparable  injury.  The  court  found  all 
that  had  been  done  and  what  would  be  required  to  complete 
the  improvement  was  confined  within  the  limits  of  the  street. 
Under  these  circumstances  plaintiff  has  no  cause  of  action  for 
the  impairment  of  and  interference  with  his  facilities  for  in- 
gress and  egress.  It  has  been  repeatedly  asserted  in  the  de- 
cisions of  this  court  that,  in  the  absence  of  any  law  giving  the 
owners  of  real  estate  adjoining  a  public  street  or  highway  a 
right  to  recover  damages  from  the  inunicipality  on  account  of 
the  change  of  grade,  no  damages  can  be  recovered  on  account 
of  such  change  of  grade  unlejs  the  premises  of  the  adjoining 
or  abutting  owner  have  been  injured  through  the  negligence 
Vol.  123—22 
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of  the  municipality  or  its  agents  in  making  such  a  change, 
and  that  such  a  change  of  grade  is  not  the  taking  of  private 
property  for  public  use.  Wdllich  v.  Manitowoc,  67  Wis.  9, 
14  N.  W.  812;  Colclough  v.  Milwauhee,  92  Wis.  182,  66 
N.  W.  1039.  If,  however,  the  municipality  or  its  agents,  in 
making  such  improvements,  are  guilty  of  an  actual  physical 
invasion  of  the  adjoining  premises,  either  by  occupying  a 
part  of  them  in  making  an  embankment  to  raise  the  street, 
or  by  taking  a  part  in  grading,  or  by  causing  it  to  subside  and 
fall  by  excavations,  then  they  are  not  v^ithin  the  protection 
of  the  principle  of  the  foregoing  cases,  and  liability  attaches. 
Bunker  v,  Hudson^  122  Wis.  43,  99  N.  W.  448;  Damkoehler 
V.  Milwaukee,  124  Wis.  — ,  101  N.  W.  706.  Under  the 
facts  of  this  case  the  village  board  acted  regularly  within 
thejr  authority,  and  plaintiff's  rights  were  not  violated,  and 
no  cause  for  restraining  the  village  and  its  agents  from  com- 
pleting the  improvement  as  contemplated  by  the  resolution  of 
the  board  is  sho\\Ti. 

By  the  Court, — The  judgment  of  the  circuit  court  is  re- 
versedj  and  the  cause  is  remanded  with  directions  to  enter 
judgment  dismissing  the  complaint. 


Gabdnek,  Respondent,  vs.  Paine  Lumbeb  Company,  Appel- 
lant. 

Novemher  19 — Decem1)er  IS,  1904, 

Master  and  servant:  Personal  injuries:  ContriI)utory  negligence: 

Evidence, 

In  an  action  for  personal  injuries  received  by  a  servant  in  a 
planing  mill,  under  the  evidence,  stated  in  the  opinion,  plaintiff 
is  held  to  be  guilty  of  contributory  negligence. 

Appeal  from  a  judgment  of  the  circuit  court  for  Fond  du 
Lac  county :  Michael  Kibwan,  Circuit  Judge    Reversed 
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This  is  an  action  to  recover  for  personal  injuries  received 
by  the  plaintiff,  November  23,  1901,  while  operating  a  ma- 
chine called  a  "sticker,"  in  the  planing  mill  of  the  defend- 
ant at  Oshkosh,  resulting  in  the  amputation  of  his  right  hand. 
The  plaintiff  claimed  negligence  on  the  part  of  the  defend- 
ant (1)  in  failure  to  instruct,  (2)  in  furnishing  insufficient 
light,  (3)  in  defective  adjustment  of  the  machine,  and  (4)  in 
absence  of  spouts  to  carry  the  shavings  from  the  knives.  It 
appeared  by  the  evidence  that  the  plaintiff  was  twenty-six 
years  of  age  at, the  time  of  the  accident;  that  his  home  as  a 
boy  was  at  Winneconne,  in  this  state ;  that  he  went  to  school 
from  the  time  he  was  seven  until  he  was  fourteen  years  of 
age,  when  he  began  to  work  at  the  barber's  trade  with  his 
father,  and  continued  at  that  occupation  in  various  cities  of 
the  state,  including  Marshfield  and  Marinette,  until  the  fail 
of  1899,  when  he  cut  wood  all  winter;  that  he  continued  at 
the  barbering  trade  during  the  following  summer,  cut  wood 
again  during  the  winter  of  1900-01,  went  to  Milwaukee  and 
resumed  the  barbering  trade  during  the  following  summer, 
and  in  Novemlx^r,  1901,  went  to  Oshkosh,  and  obtained  em- 
ployment as  a  common  laborer  at  the  defendant's  planing  mill 
on  the  8th  of  November ;  that  he  at  first  piled  lumber,  tied 
pickets,  and  did  other  miscellaneous  labor  of  this  kind  about 
the  mill,  and  that  about  a  week  before  the  accident  he  oper- 
ated a  molding  sticker  like  the  one  in  question,  except  that  it 
was  furnished  with  shaving  spouts,  during  one  afternoon, 
turning  out  what  is  called  "electric  light  molding ;"  that  ho 
had  no  other  experience  operating  such  machines;  that  on 
the  day  in  question  he  was  set  at  work  putting  strips,  one 
inch  square,  through  the  molding  sticker  in  question,  and 
turning  out  moldings  called  "quarter  round;"  that  after  he 
had  been  at  work  about  twenty  minutes  one  of  the  strips 
stopped  in  its  progress  through  the  machine,  and  that  he 
pushed  or  pulled  a  lever  which  he  testified  that  he  supposed 
stopped  the  machinery,  and  went  around  on  the  side  of  the 
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machine  and  attempted  to  push  the  strip  away  from  the  guide 
by  which  he  supposed  it  had  been  stopped,  and  his  hand  was 
caught  and  mutilated  by  knives  revolving  on  what  is  called 
the  "under  head'*  of  the  machine. 

The  jury  returned  the  following  special  verdict : 

"(1)  Excepting  that  plaintiff  had  operated  a  molding  ma- 
chine during  half  a  day  in  the  previous  week,  was  he  without 
any  experience  in  doing  that  work  up  to  the  day  of  his  in- 
jury ?  A.  Yes.  (2)  Before  the  injury  occurred,  did  defend- 
ant receive  information  from  plaintiff  to  the  effect  that  he 
did  not  know  how  to  operate  the  machine  ?  A.  Yes,  through 
Eathbun.  (3)  Did  defendant  fail  to  properly  instruct  plaint- 
iff how  to  stop  the  motion  of  the  heads  which  contained  the 
knives  in  the  machine?  A.  Yes.  (4)  Was  the  stopping  of 
the  quarter-round  in  the  machine  caused  by  defective  adjust- 
ment of  its  parts?  A.  Yes.  (5)  Were  all  the  incandescent 
lights  extinguished  in  the  mill  when  plaintiff  was  injured? 
A.  No.  (6)  Was  the  light  which  was  supplied  for  operating 
the  machine  at  the  time  of  plaintiff's  injury  insufficient  to 
have  enabled  him  to  discover,  by  the  exercise  of  ordinary  care 
on  his  part,  that  there  was  in  the  machine  an  underhead  which 
contained  knives?  A.  Yes.  (7)  At  the  time  of  the  injury, 
was  the  machine  without  any  shaving  spouts?  A.  By  the 
court,  by  consent  of  counsel:  Yes.  (8)  (Withdrawn  by  the 
court,'  and  not  submitted).  (9)  If  the  third,  fourth,  sixth, 
and  seventh  questions,  or  any  one  or  more  of  them,  be  an- 
swered 'yes,'  tiien,  did  the  defendant  fail  to  exercise  ordinary 
care  in  relation  to  any  one  or  more  of  the  matters  specified  in 
those  four  questions  and  the  answers  thereto  ?  A.  Yes,  3,  4, 
6,  7.  (10)  If  your  answer  to  the  ninth  question  be  'yes,'^ 
then,  in  what  matters  referred  to  in  the  ninth  question  did 
defendant  fail  to  exercise  ordinary  care?  (See  3d,  4th,  6th, 
and  7th  questions,  and  answers  thereto.)  A.  In  those  mat- 
ters or  particulars  which  are  specified  in  the  third,  did  fail 
to  properly  instruct;  fourth,  by  defective  adjustment;  sixth, 
light  was  insufficient ;  seventh,  machine  was  without  shaving 
spouts;  questions  and  answers  thereto.  (11)  If  your  answer 
to  the  tenth  question  finds  that  defendant  did  fail  to  exercise 
ordinary  care  in  relation  to  any  of  the  matters  specified  in 
that  question,  then,  was  such  failure  the  proximate  cause  of 
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plaintiffs  injury?  A.  Yes.  (12)  Before  plaintiff  was  in- 
jured, did  he  know  how  to  stop  the  motion  of  the  kaives  in 
the  machine?  A.  No.  (12^)  Did  the  plaintiff  know,  or 
would  the  exercise  of  ordinary  care  on  his  part,  with  such 
experience  as  he  possessed,  have  enabled  him  to  know,  that 
the  so-called  underhead  with  its  knives  was  a  part  of  the  ma- 
chine? Answer,  (a)  Plaintiff  did  not  know,  (b)  The  ex- 
ercise of  ordinary  care  would  not  have  enabled  him  to  know. 
(13)  Was  plaintiff  guilty  of  any  want  of  ordinary  care  which 
contributed  to  produce  his  injury?  A.  No,  (14)  If  the 
court  shall  be  of  the  opinion  that  plaintiff  is  entitled  to  judg- 
ment in  his  favor,  at  what  sum  do  you  assess  his  damages  ? 
A  7,000.00  dollars." 

Judgment  was  entered  on  this  verdict  for  the  plaintiff,  and 
the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Thompsons,  Pinker- 
ton  d  Beed,  attorneys,  and  Charles  Barber,  of  counsel,  and 
oral  argument  by  Mr.  Barber  and  Mr.  A.  E.  Thompson. 

For  the  respondent  there  was  a  brief  by  Eaton  &  Eaton, 
attorneys,  and  Maurice  McKenna,  of  counsel,  and  oral  argu- 
ment by  M.  H.  Eaton  and  L.  K.  Eaton. 

WiNSLOW,  J.  The  chief  contention  made  by  the  appellant 
is  that  the  undisputed  testimony  shows  that  the  plaintiff  was 
guilty  of  contributory  negligence  as  a  matter  of  law,  and  this 
is  the  only  contention  which  we  find  it  necessary  to  discuss. 
The  discussion  of  this  question  necessarily  involves  a  review 
of  the  facts  upon  the  most  favorable  theory  to  the  plaintiff 
which  they  will  reasonably  sustain. 

The  plaintiff  was  not  a  boy.  He  was  a  man  who  had 
reached  the  age  of  twenty-six  years.  He  had  attended  school 
from  hifl  seventh  to  his  fourteenth  year,  and  then  gone  to 
work  a&  a  barber ;  he  had  pursued  this  trade  in  various  cities 
in  this  state,  a  nimiber  of  which  were  lumbering  places,  most 
of  the  time  till  the  winter  of  1899  and  1900,  when  he  cut 
cord  wood  all  winter,  engaged  in  barbering  again  duiing  the 
following  summer,  and  in  the  following  winter  again  worked 
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at  cutting  cord  wood.  He  was  ordinarily  intelligent  and 
bright  for  a  man  in  his  walk  of  life;  no  claim  is  made  that 
either  his  reasoning  or  perceptive  faculties  were  in  any  re- 
spect impaired  or  dull.  He  went  to  work  as  a  laborer  in  and 
about  the  planing  mill  of  the  defendant  on  the  morning  of 
the  9th  of  November.  This  miU  was  a  large  mill  containing 
many  planers,  slashers,  stickers,  and  other  machines  of  liko 
nature,  operated  by  steam  power  communicated  to  the  ma- 
chines by  line  shafting  and  belts.  The  particular  department 
in  and  about  which  the  plaintiff  worked  was  a  long  room, 
its  length  from  east  to  west  being  three  or  four  times  its  width 
from  north  to  south.  The  shafting  ran  from  north  to  south, 
and  the  machines  in  this  room,  which  included  six  or  moro 
slashers,  as  many  ripsaws,  nine  stickers,  a  planer,  a  matcher, 
and  a  picket  machine,  all  fronted  to  the  north,  the  rou^ 
lumber  coming  in  at  the  south  side  of  the  room,  passing 
through  the  machines,  the  finished  product  being  taken  out 
on  the  north  side  of  the  room.  The  machines  generally  were 
about  four  feet  apart.  The  room  was  lighted,  when  neces- 
sary,  by  three  electric  arc  lights,  and  by  a  large  number  of  in- 
candescent  bulb  lamps  suspended  by  cords,  so  that  there  were 
two  or  three  of  such  lights  within  a  few  feet  of  each  mkchine. 
There  was  no  electric  bulb  immediately  over  the  machine  in 
question,  but  there  was  one  five  feet  from  the  north  end  there- 
of, and  another  four  feet  or  so  from  the  west  side.  The  elec- 
tric cords  were  long  enough  so  that  the  lamps  .could  be  let 
down  and  moved  about  through  a  considerable  space  for  the 
purpose  of  inspecting  the  machine.  It  is  undisputed  that 
these  two  lights,  at  least,  were  lighted  at  the  time  of  the  acci- 
dent The  sticker  machines  were  all  of  substantially  the  same 
general  construction  and  principle.  They  are  designed  for 
the  purpose  of  receiving  strips  of  rough  lumber  at  one  end 
and  turning  it  out  at  the  other  as  a  complete  molding  finished 
on  all  sides  by  a  single  operation.  The  one  in  question  con- 
sists of  an  iron  table  or  platform  (over  which  the  material 
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passes)  about  eight  feet  in  length,  three  and  one  half  feet  in 
height,  and  the  same  in  width,  open  on  the  sides.  At  the  south 
end  is  the  countershaft,  power  pulley,  and  pulleys  to  operate 
the  feed  and  knives.  The  operator  stands  at  the  south  end, 
and  feeds  the  unfinished  strips  into  the  machine  through 
guides.  It  passes  first  through  the  feed  rolls,  immediately 
after  which  it  is  operated  on  by  the  first  set  of  knives,  fast- 
ened to  what  is  called  the  "top  head.''  There  are  four  of  these 
**heads,"  called,  respectively,  the  "top  head,"  the  two  "side 
heads,"  and  the  "lower  head."  These  heads  are  blocks  of 
iron  or  steel,  about  eight  inches  long  and  four  inches  square, 
on  two  comers  of  which  are  set  knives.  They  are  attached  to 
a  short  shaft,  on  the  other  end  of  which  is  a  pulley,  on  which 
is  the  belt  running  to  the  power  pulley.  The  knives  and  heads 
revolve  at  the  rate  of  2,000  revolutions  per  minute.  The  top 
head  is  necessarily  above  the  table  with  its  shaft  and  pulley. 
After  passing  the  top  head  the  material  passes  along  the 
guide,  and  is  operated  upon  first  by  one  side  head  and  then  by 
the  other.  These  side  heads  are  of  the  same  construction  as 
the  top  head,  but  they  necessarily  are  in  a  vertical  position, 
projecting  above  the  table,  the  pulley  being  beneath.  The 
material  then  passes  to  the  under  head,  which  with  its  pulley 
is  under  the  table,  the  knives  being  allowed  to  project  slightly 
above  the  table  through  an  aperture  therein,  which  may  be 
made  to  vary  in  width  from  two  and  one  half  to  six  inches. 
The  finished  material  then  passes  out  at  the  rear  of  the  ma- 
chine. The  power  is  applied  to  and  removed  from  the  feed 
rolls  and  heads  by  means  of  levers  at  the  right  of  the  operator 
at  the  south  end  of  the  machine,  one  lever  operating  the  feed 
rolls  and  another  the  heads.  All  of  the  sticker  machines  ex- 
cept the  one  in  question  had  shaving  spouts  and  tubes  in  con- 
nection with  each  head,  whose  function  is  to  carry  away  the 
shavings  made  by  the  head.  The  machine  in  question,  being 
new,  had  no  such  spouts,  but  the  lack  of  such  spouts  is  im- 
material, because  it  did  not  contribute  in  any  way  to  the  acci- 
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dent.  About  a  week  before  the  accident  the  plaintiff  was  set 
at  work  at  one  of  the  other  stickers,  putting  through  long 
slats  which  came  out  as  moldings,  with  two  deep  grooves  on 
the  bottom,  for  use  in  electric  light  work.  He  operated  this 
machine  successfully  nearly  or  quite  a  half  day,  but  testifies 
that  he  did  not  set  it  in  motion  or  stop  it  On  the  day  of  the 
accident  he  was  set  at  work  at  the  machine  in  question  to 
make  a  small  molding  called  "quarter  round,"  in  the  making 
of  which  but  three  heads  are  used,  one  of  which  is  the  lower 
head.  He  testifies  that  he  was  given  no  instructions,  but 
simply  told  to  go  ahead.  He  first  oiled  the  machine  wherever 
he  saw  oil  holes,  but  was  of  opinion  that  he  did  not  oil  about 
the  lower  head.  A  man  running  a  neighboring  machine 
started  it  for  him  by  pulling  or  pushing  the  levers,  and  he 
began  to  put  the  rough  material^  about  an"  inch  square, 
through  the  machine  in  the  place  indicated  by  the  guides. 
After  working  about  twenty  minutes  a  strip  stopped,  and  he 
threw  the  lever,  which  operated  the  feed  rolls  only,  supposing, 
as  he  says,  that  he  had  stopped  the  machine  entirely.  He  then 
went  around  to  the  left  side  of  the  machine  to  see  what  was 
the  matter,  and  saw  that  the  strip  had  stopped,  apparently 
against  one  of  the  guides.  He  testifies  that  it  was  dark ;  that 
he  saw  no  aperture  in  the  table,  nor  did  he  see  any  revohdng 
knives;  that  he  put  down  his  gloved  hand  to  push  the  strip 
away  from  the  guide,  and  his  fingers  were  caught  by  the  re- 
volving knives  on  the  under  head  and  mangled. 

The  claim  is  that  on  this  evidence  the  question  whether  he 
was  guilty  of  contributory  negligence  was  properly  one  for 
the  jury.  We  cannot  think  so.  As  before  stated,  he  was  a 
man  of  experience  in  the  world,  and  in  possession  of  all  his 
faculties.  He  must  have  known  that  a  machine  doing  the 
work  which  he  saw  these  machines  do  before  his  very  eyes  was 
and  must  be  a  complicated  machine,  fitted  with  numerous 
powerful  cutting  instruments,  which  necessarily  were  moving 
with  great  velocity  and  power.    The  danger  signal  was  before 
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him,  and  could  not  be  mistaken  except  through  the  most  heed- 
less inattention.    He  himself  says : 

"I  knew  there  were  some  kind  of  knives  in  the  machine. 
.  .  .  I  knew  they  couldn't  make  shavings  and  quarter 
rounds  unless  they  had  some  kind  of  knives." 

But  he  says  he  did  not  know  where  they  were  located,  and 
he  could  see  nothing  but  a  black  surface  where  he  placed  his 
hand,  and  that  he  thought  he  had  stopped  the  machine.  But 
here  again  it  becomes  apparent  that  these  are  mere  excuses 
for  unpardonable  inattention  or  reckless  disregard  of  conse- 
quences. He  could  not  fail  to  know,  if  he  bestowed  the  least 
thought  on  the  question  at  all,  that  the  machine  was  still  in 
operation;  the  belts  were  necessarily  in  rapid  movement — 
he  admits  the  large  belt  of  the  machine  was  still  moving ;  the 
heads,  weighing  sixty  pounds  each,  were  revolving  with  great 
velocity,  necessarily  imparting  a  constant  whir  and  vibration 
to  the  machine ;  they  were  all  right  before  him,  except  that  the 
small  belts  were  underneath  the  table.  If  he  was  so  ignorant 
as  he  testifies  as  to  the  location  of  the  knives,  and  if  the  light 
was  so  dim  that  he  could  not  see,  ordinary  prudence  only 
called  the  more  loudly  for  careful  examination  before  placing 
his  hand  in  the  very  midst  of  so  powerful  a  machine. 

We  have  been  unable  to  see  any  escape  from  the  conclusion 
that  the  plaintiff  must  he  held  guilty  of  contributory  negli- 
gence. Such  accidents  are  always  very  distressing,  and  the 
appeal  to  the  sympathies  is  strong,  but  legal  rules  cannot  be 
varied  for  such  reasons.  Adjudicated  cases  are  of  little  sub- 
stantial help,  because  there  are  never  two  accidents  under  ex- 
actly the  same  circumstances.  Among  the  cases  in  this  court 
having  some  analogy  to  the  present  case  may  be  named 
Dougherty  v.  West  Superior  I.  &  8,  Co.  88  Wis.  343,  60 
K  W.  274;  Schiefelbein  v.  Badger  Paper  Co.  101  Wis.  402, 
77  N.  W.  742 ;  Groth  v.  Thomann,  110  Wis.  488,  86  N.  W. 
178;  KoepcJce  v.  Wisconsin  B.  &  I.  Co.  116  Wis.  92,  92  N. 
W.  558.     A  verdict  for  the  defendant  should  have  been  di- 
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rected,  in  default  of  which  the  motion  of  defendant  for  judg- 
ment non  obstante  should  have  been  granted.  Not  having 
been  granted,  this  court  will  direct  the  proper  judgment,  in- 
stead of  ordering  a  new  trial.  Muench  v,  Heinemann,  119 
Wis.  441,  96  if.  W.  800. 

By  the  Court. — Judgment  reversed^  and  action  remanded 
with  directions  to  render  judgment  in  favor  of  defendant* 


Walls,  Respondent,  vs.  Cunningham,  Appellant. 
November  19— December  1$,  190  i. 

Waters:  Ownership  of  bed  of  stream:  Presumptions:   Evidence: 
Boundaries:  Fences:  Trespass:  Statutes:  Conditions  precedent. 

1.  The  owner  of  the  bank  of  a  stream  presumably  owns  the  bed 

thereof  to  the  thread  of  such  stream  subject  to  public  rights. 

2.  In  such  case,  some  clear  evidence  to  the  contrary  is  necessary 

to  rebut  that  presumption,  and  mere  evidence  of  the  convey- 
ance of  all  of  a  certain  tract  of  land  on  a  specified  side  or 
bank  of  such  stream,  or  of  land  giving  the  meander  line  of 
such  stream  as  a  boundary,  is  not  sufficient. 

3.  Plaintiff  and  defendant  owned,  occupied  and  used  lands  separated 

by  a  stream.  The  holding  of  each  was  enclosed  on  all  sides 
except  along  that  stream,  and  no  proceedings  were  ever  taken 
by  either  for  the  establishment  and  partition  of  the  line  for  a 
division  fence  between  their  holdings.  Plaintiffs  cattle  escaped 
from  his  pasture  to  that  of  defendant's  on  the  opposite  side  of 
the  stream,  where  they  were  distrained,  and  plaintift  there- 
upon brought  action  to  recover  possession  of  the  cattle.  Held, 
under  sec.  1391,  Stats.  1898  (making  the  maintenance  of 
division  fence  between  owners  of  adjoining  land  obligatory, 
and  providing  that  a  land  owner  who  does  not  comply  there- 
with shall  not  be  entitled  to  damages  for  any  trespass),  and 
sec.  1395  (applying  to  cases  where  the  division  line  is  the 
thread  of  a  river  and  it  is  impracticable  to  maintain  a  fence 
thereon),  that  compliance  with  such  statutes  was  a  condition 
precedent  to  damages  for  a  trespass,  such  as  the  defendant 
sought  to  redress  by 'distraining  the  cattle. 
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Appeat.  from  a  judgment  of  the  circuit  court  for  Richland 
county:  Geo.  Clementson,  Circuit  Judge.     Affirmed. 

Action  by  one  of  two  adjoining  landowners  to  recover  of 
the  other  some  cattle  belonging  to  the  former,  which  the  lat- 
ter had  distrained  while  trespassing  on  his  land,  they  having 
escaped  from  the  land  of  such  other  to  that  of  his  at  a  point 
where  there  was  no  division  fence. 

Plaintiff's  right  to  recover  turned  on  whether  the  statutes 
on  the  subject  of  division  fences  applied  to  such  a  situation 
as  the  division  line  in  question. 

The  case  was  tried  by  the  court.  It  was  admitted,  or  the 
evidence  established  these  facts :  Plaintiff's  land  is  described 
as  "all  the  south  half  of  the  southwest  quarter  of  section  three 
lying  on  the  west  bank  of  Pine  river,  and  all  of  the  southwest 
quarter  of  the  southeast  quarter  of  section  three  which  lies 
west  of  Pine  river.  Also  commencing  at  the  northwest  cor- 
ner of  section  ten,  thence  east  to  Pine  river,  thence  down  the 
west  bank  of  said  river  to  the  south  line  of  the  north  half  of 
the  northwest  quarter  of  said  section,  township  eleven,  range 
one,  east,  in  Richland  county."  Defendant's  land  is  situated 
opposite  plaintiff's  and  is  described  thus :  "Commencing  on 
the  southwest  comer  of  lot  one  in  fractional  block  three  in 
the  village  of  Rockbridge,  thence  running  west  to  the  chan- 
nel of  Pine  river,  thence  up  said  channel  north  to  the  Austin 
branch;  thence  up  said  branch  to  the  centre  of  Pine  river 
road;  thence  southeast  in  the  center  of  said  road,  etc.,  sub- 
ject to  flowage  of  said  lands  by  reason  of  the  milldam  at  such 
height  as  was  established  when  the  mill  at  Rockbridge  was 
running  at  full  head,  not  exceeding  eight  feet  at  the  dam  at 
an  ordinary  stage  of  water."  The  mill  was  practically  in 
ruins  and  the  dam  ceased  to  exist  some  years  before  the  date 
of  the  alleged  trespass.  The  lands  were  used  by  the  respective 
parties  for  farming  purposes,  ^o  proceedings  were  ever 
taken  by  either  for  the  establishment  of  the  line  for  a  divis- 
ion fence  between  their  holdings,  and  a  partition  of  such  line. 
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Each  holding  was  inclosed  on  all  sides,  except  along  the  river. 
The  owners  had  used  their  lands  in  that  condition  for  some 
years.  The  plaintiff's  cattle  escaped  from  his  pasture  to  that 
of  the  defendant  on  the  opposite  side  of  the  river,  where  they 
were  taken  up  by  the  latter.  Cattle  had  been  accustomed  to 
pass  back  and  forth  from  one  pasture  to  the  other  in  the  same 
manner.  In  case  of  a  restoration  of  the  dam  the  back  water 
therefrom  would  cover  a  considerable  part  of  defendant's 
land.  The  maintenance  of  the  fence  along  the  bank  of  the 
river  would  be  a  matter  of  considerable  difficulty  because  of 
the  banks  being  so  low  that  the  fence  would  be  at  times  sub- 
merged and  destroyed. 

The  decision  was  to  this  effect:  The  lands  of  the  parties 
are  adjoining  lands  within  the  meaning  of  sec.  1393,  Stats. 
1898.  The  word  "river"  in  sec.  1395  of  such  statutes  in- 
cludes Pine  river.  No  proceedings  were  taken  under  such 
statutes  and  no  decision  of  fence  viewers  obtained  as  to  where 
the  partition  fence  should  be  built  between  the  holdings  of 
the  parties,  or  that  such  a  fence  was  impracticable,  therefore 
the  escape  of  cattle  belonging  to  one  owner  across  the  division 
line  between  his  land  and  his  neighbor's  to  the  land  of  the 
latter,  gave  to  such  neighbor  no  right  of  action  for  trespass. 
Pursuant  thereto  judgment  was  rendered  for  the  plaintiff 
and  defendant  appealed. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
F.  TT.  Burnham,  and  for  the  respondent  on  that  of  Richmond 
&  Lincoln. 

Maeshall,  J.  The  first  proposition  presented,  though  it 
is  not  distinctly  stated,  is  that  the  finding  that  the  lands  of 
the  parties  were  adjoining  lands  within  the  statutes  on  the 
subject  of  division  fences,  is  wrong.  Authority  is  cited  to 
show  that  one  deemed  to  be  the  owner  of  the  bed  of  a  navi- 
gable stream  to  the  center  line  thereof  on  one  side  as  incident 
to  ownership  of  the  shore  on  that  side,  may  convey  the  bank 
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SO  as  to  sever  title  thereto  from  the  l>ed,  putting  the  ovmt 
ship  of  the  latter  in  one  and  of  the  former  in  another.  Nt 
cross  V.  Griffiths,  65  Wis.  599,  27  N.  W.  606.  The  princii 
contended  for  is  sound,  but  the  evidence  here  supports  t 
trial  court's  view  that  no  such  severance  was  accomplisht 
The  owner  of  the  bank  of  a  stream  presumably  owns  the  b 
thereof  to  the  thread  of  such  stream  subject  to  public  righ 
Some  clear  evidence  to  the  contrary  in  any  case  is  necessa 
to  rebut  that  presumption.  Mere  evidence  of  the  conveyan 
of  all  of  a  certain  tract  of  land  on  the  specified  side  or  bai 
of  a  stream,  or  of  land  giving  the  meander  line  of  a  strea 
as  a  boundary,  is  not  sufficient,  as  is  clearly  indicated  in  ^t 
cross  V.  Griffiths,  supra.  There  the  evidence  was  mui 
stronger  in  favor  of  the  claim  that  the  water's  edge,  and  n 
the  center  of  the  stream,  was  the  boundary  line  than  in  tt 
ease,  and  yet  the  latter  was  held  to  be  the  true  boundary.  T 
land  was  described  by  metes  and  bounds.  The  river  was  a 
mentioned.  The  proof  showed  that  the  boundary  on  the  si' 
towards  the  river  included  the  whole  of  the  bank.  The  clai 
was  made  that,  since  it  was  competent  to  convey  the  hank  se 
arate  from  the  bed  of  the  stream,  the  stream  was  not  me 
tioned  and  no  specific  boundary  was  given  other  than  one  c 
ineiding  with  the  ordinary  water's  edge,  it  should  be  he 
that  the  parties  did  not  intend  the  description  to  include  lai 
reaching  further  than  such  line.  The  court  decided  that  tl 
circumstances  were  not  sufficient  to  rebut  the  presumptic 
heretofore  mentioned. 

It  being  conceded,  or  established  by  evidence,  that  t] 
lands  in  question  were  occupied  and  used  by  the  respecti' 
owners  and  were  adjoining  lands  within  the  meaning  of  tl 
Btatulfis  as  to  division  fences  there  was  no  escape  from  tl 
conclusion  arrived  at,  that  compliance  with  such  statutes  w. 
a  condition  precedent  to  damages  for  a  trespass,  such  as  tl 
defendant  sought  to  redress  by  distraining  the  cattl&  Su< 
is  the  obvious  effect  of  the  statutes  as  ruled  in  Roach  v.  Lat 
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rence,  56  Wis.  478,  M  K  W.  595.  Sec.  1391  makes  the 
maintenance  of  division  fences  in  such  a  case  obligatory  and 
provides  that  a  landowner  who  does  not  comply  therewith 
shall  not  be  entitled  to  damages  for  any  trespass,  which  such 
maintenance  is  designed  to  prevent.  Sec.  1395  applies  to  a 
case  where  the  division  line  is  the  thread  of  a  river  and  it  is 
impracticable  to  maintain  a  fence  thereon.  It  provides  that 
when  the  boundary  line  is  a  river,  which  of  itself  is  not  a  suffi- 
cient fencO;^  and  it  is  impracticable,  without  unreasonable  ex- 
pense, for  a  fence  to  be  built  on  the  division  line,  and  either 
owner  or  occupant  shall  refuse  to  join  in  making  a  partition 
fence  on  either  side  thereof,  or  they  disagree  respecting  the 
same,  either  "may  apply  to  two  or  more  fence  viewers  of  the 
town,  who,  after  giving  notice  as  provided  in  s.ec.  1393,  shall 
proceed  to  view  such  river;  .  .  .  and  if  they  shall  deter- 
mine that  the  same  is  not  a  sufficient  fence  and  that  it  is  im- 
practicable, without  unreasonable  expense,  to  build  a  fence 
on  the  true  boundary  line  they  shall,  in  writing  under  their 
hands,  determine  how  or  on  which  side  thereof  the  fence  shall 
be  built  or  whether  partly  on  one  side  and  partly  on  the  other, 
and  assign  to  each  owner  or  occupant  his  share  thereof  and 
the  time  within  which  the  respective  parties  shall  build  the 
same,  and  file  such  determination  in  the  offifce  of  the  town 
clerk,  who  shall  record  the  same.  .  .  .  If  said  fence  view- 
ers shall  determine  that  it  is  impracticable,  either  from  the 
formation  of  the  banks  of  such  river,  ...  or  from  any 
other  cause,  to  maintain  any  fence  along  or  near  said  bound- 
ary line  they  shall  give  written  notice  to  the  parties  of  such 
determination." 

By  the  Court, — The  judgment  is  affirmed. 
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Lynch,  Respondent,  vs.  Town  of  Waldwick,  Appellant 

November  19 — December  IS,  1904. 

Highways:  Injuries  from  defects:  Contributory  negligence:  Evidence: 

Instructions  to  jury:  Carelessness. 

1.  In  an  action  for  injuries  from  a  defect  in  a  highway,  under  the 

evidence,  stated  in  the  opinion,  it  is  held  that  a  situation  was 
presented  which  warranted  the  jury  in  acquitting  plaintiff  of 
contributory  negligence. 

2.  In  an  action  for  personal  injuries  caused  by  the  negligence  of 

defendant  town  in  failing  to  keep  its  highways  in  repair,  no 
error  can  be  predicated  upon  refusing  a  requested  instruction: 
"If  the  plaintiff  placed  himself  in  a  position  of  known  danger, 
when  he  might  have  avoided  it,  and  while  there  received  the 
Injury  of  which  he  complains,  he  was  guilty  of  negligence, 
althougti  the  danger  may  have  been  caused  by  the  negligence 
of  the  town  authorities,"  the  court  having  instructed  the  jury 
that  ii  plaintiff  failed  to  exercise  such  care  as  the  great  mass 
of  mankind  ordinarily  exercise  under  the  same  or  similar 
circumstances,  he  could  not  recover. 

3.  Such  requested  instruction  is  incomplete  and  inaccurate  in  that 

it  lacks  two  important  qualifications  essential  to  its  accuracy: 
First,  that  the  injury  did  actually  result  from  the  conduct  of 
plaintiff,  and,  secondly,  that  an  ordinarily  prudent  man  should, 
under  all  the  circumstances,  have  reasonably  anticipated  some 
Injury  as  the  result  of  such  conduct 

4.  Mere  carelessness  does  not  prevent  recovery  for  the  negligent 

acts  of  another,  unless  an  ordinarily  prudent  man  would  have 
anticipated  probability  of  some  injury,  nor  can  it  defeat  the 
action  unless  it  did  in  fact  contribute  to  the  injury. 


Appeal  from  a  judgment  of  the  circuit  court  for  Iowa 
coimty:  Geo.  Clementson,  Circuit  Judge.     Affirmed. 

Action  for  personal  injuries  due  to  defect  in  highway.  Evi- 
dence tended  to  prove  that  plaintiff  and  his  father-in-law, 
with  the  latter's  team  and  sleigh,  were  hauling  to  plaintiff's 
farm  a  gasoline  engine  weighing  about  1,600  pounds,  in- 
closed in  a  crate  of  which  the  base  was  approximately  two 
feet  by  four,  and  which  was  about  four  feet  high,  the  prin- 
cipal weight  of  the  engine  being  in  the  base;  which  was 
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placed  longitudinally  in  the  sleigh  about  the  middle  of  the 
box,  not  secured  in  any  way.  At  a  place  near  plaintifPs  resi- 
dence there  was  a  bridge,  the  approach  to  which  was  steep, 
being  a  rise  of  something  over  three  feet  in  fifteen,  with  a 
log  approximately  four  inches  high  laid  at  the  immediate  end 
of  the  planking  of  the  approach,  so  that  it  formed  an  upright 
shoulder  against  which  a  vehicle  would  strike  in  coming  up 
the  grade.  Plaintiff  was  familiar  with  the  situation.  As 
they  reached  the  foot  of  this  slope  plaintiff  got  out  of  the 
sleigh,  in  which  he  was  sitting  behind  the  engine,  and  walked 
immediately  behind.  As  the  vehicle  neared  the  top  of  the 
slope,  he  saw  the  engine  commenced  to  tip,  shouted  "Whoa  V^ 
but  momentarily  the  sleigh  struck  the  log  above  mentioned, 
and  the  engine  tipped  over  backward  onto  him  before  he 
could  get  away,  causing  him  considerable  personal  injuries. 
The  testimony  of  both  himself  and  father-in-law  is  that  the 
horses  were  being  driven  at  a  slow  walk,  and  carefully ;  that 
they  had  passed  over  several  steep  places,  and  the  engine  had 
not  shifted  or  tipped  at  all.  Upon  a  general  verdict  in  favor 
of  the  plaintiff,  followed  by  the  usual  motion  to  set  aside  and 
grant  a  new  trial,  judgment  was  entered,  from  which  the  de- 
fendant appeals. 

Aldro  Jevks,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Fiedler  &  Fiedler, 
and  oral  argument  by  E.  C.  Fiedler. 

Dodge,  J.  Appellant's  principal  contention  is  that  the 
evidence  conclusively  establishes  contributory  negligence 
either  on  the  part  of  the  plaintiff  or  on  the  part  of  Mr.  Barry, 
who  was  driving  the  team.  Negligence  and  contributory  neg- 
ligence are  essentially  and  peculiarly  questions  for  the  jury. 
They  involve  not  only  a  decision  upon  the  credibiUty  of  the 
testimony,  and  deduction  therefrom  as  to  the  physical  facts 
and  the  actual  conduct,  but  also  an  inference  of  negligence  or 
due  care  from  such  facts  and  conduct  Warden  v.  Miller,  112 
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Wis.  67,  70.  In  the  consideration  of  such  contention  as  now 
made  by  appellant,  of  course  the  evidence  must  be  given  its 
utmost  force  in  favor  of  the  plaintiff,  and  all  reasonable  in- 
ferences must  be  indulged  in  his  favor.  Only  when  this  court 
can  say  that  there  is  no  conflict  of  credible  evidence  as  to  the 
facts,  and  that  from  those  facts,  taken  most  adversely  to  the 
appellant,  no  reasonable  mind  could  draw  the  inference  of  or- 
dinary care,  can  such  contention  be  sustained.  We  do  not 
feel  that  such  a  situation  is  here  presented.  There  was  evi- 
dence that  the  team  was  being  driven  carefully  and  slowly; 
that  the  engine  itself  was  so  constructed,  balanced,  and  situ- 
ated as  to  render  its  capsizing  improbable;  that  it  had  been 
subjected  to  various  experiments  in  course  of  the  journey,  all 
tending  to  allay  any  fear  of  such  event.    The  plaintiff  did  not  || 

forego  all  precautions,  but,  realizing  that  the  place  in  ques- 
tion was  a  difficult  one,  he  withdrew  from  a  position  of  spe- 
cial proximity  to  the  engine,  and,  doubtless  partly  to  lessen 
the  load  and  partly  also  to  be  further  from  the  engine,  got 
out  of  the  sleigh  and  walked  behind.  With  the  team  thus 
moving  and  apparently  under  control,  we  cannot  say  that  the 
inference  is  beyond  question  that  he,  as  an  ordinarily  prudent 
and  intelligent  man,  should  have  foreseen  the  probability  of 
the  engine  tipping  over  so  suddenly  as  to  injure  him.  The 
conduct  6f  the  ordinarily  prudent  man  is  quite  as  much  with- 
in the  experience  and  knowledge  of  jur;^Tnen  as  of  courts,  and 
their  decision  has  been  subjected  to  criticism  before  the  trial 
judge,  Avho  has  refused  to  disturb  it.  We  cannot  feel  justi- 
fied, upon  this  record,  in  reaching  a  different  conclusion. 

Appellant  also  assigns  as  error  refusal  of  an  instruction 
that,  "if  the  plaintiff  placed  himself  in  a  position  of  kno^vn 
danger,  when  he  might  have  .avoided  it,  and  while  there  re- 
ceived the  injury  of  which  he  complains,  he  was  guilty  of 
negligence,  although  the  danger  may  have  been  caused  by  the 
negligence  of  the  town  authorities.''  The  instruction  in  fact 
given  was  that,  if  he  failed  to  exercise  such  care  as  the  great 
Vol.123— 23 
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mass  of  mankind  ordinarily  exercise  under  the  same  or  sim- 
ilar circumstances,  he  could  not  recover.  Doubtless  it  would 
have  been  entirely  proper  for  the  court  to  have  instructed  the 
jury  that  a  knowledge  of  danger  was  one  of  the  surrounding 
circumstances  and 'conditions  which  would  require  a  higher 
measure  of  care  or  precaution  than  if  such  danger  were  not 
known;  but  under  familiar  rules  no  error  can  be  predicated 
upon  the  refusal  of  a  requested  instruction,  unless  it  be  com- 
plete and  accurate  in  itself,  so  that  it  can  be  given  in  the 
words  of  the  request  Sec.  2853,  Stats.  1898 ;  Schroeder  v. 
W,  C\  B.  Co.  117  Wis.  33,  42,  93  N.  W.  837;  Taylor  v.  Sell, 
120  Wis.  32,  97  N.  W.  498.  This  requested  instruction  lacks 
two  important  qualifications  essential  to  its  accuracy:  First, 
that  the  injury  did  actually  result  from  the  conduct  of  the 
plaintiff;  and,  secondly,  that  an  ordinarily  prudent  man 
should,  under  all  the  circumstances,  have  reasonably  antici- 
pated some  injury  as  the  result  of  such  conduct.  Mere  care- 
lessness does  not  prevent  reco\  cx-y  by  the  plaintiff,  unless  it 
be  negligence;  that  is,  unless  an  ordinarily  prudent  man 
would  have  anticipated  the  probability  of  some  injury.  Khy- 
ner  v,  Menasha,  107  Wis.  201,  208,  83  N.  W.  303.  ISTor  can 
it  defeat  the  action  unless  it  did  in  fact  contribute.  Cum- 
mings  v.  National  F.  Co.  60  Wis.  603,  616,  18  K  W.  742, 
20  IsT.  W.  666.  No  error  was  committed  in  refusing  the  re- 
quest. 

By  the  Court. — Judgment  aflSrmed, 
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Teesdale,  Respondent,  vs.  Bennett,  Appellant, 


Brokers:   Contracts:   Commissions:   Suhstituted   agreement:   Court 


; 
( 

i 


November  19 — December  13,  WOJjf.  i ! 


ii 


and  jury.  i 

1.  Where  there  Is  a  conflict  as  to  what  was  the  original  agreement  'f 

between  a  real-estate  broker  and  the  owner,  that  issue  is  one 
necessarily  to  be  determined  by  the  jury. 

2.  In  an  action  by  a  real-estate  broker  for  commissions  alleged  to 

have  been  earned,  the  evidence,  stated  in  the  opinion,  is  held 
not  to  sustain  a  contention  that  the  original  agreement  was 
superseded  by  a  subsequent  contract  between  plaintiff,  defend- 
ant and  a  third  broker. 

Appeal  from  a  judgment  of  the  circuit  court  for  Grant 
<;ounty:  Geo.  Clementson,  Circuit  Judge.    Affirmed. 

PlaintiflF  was  a  real-estate  dealer,  doing  business  in  the 
city  of  Lancaster,  Wisconsin.  Defendant  was  the  owner  of 
<;ertain  hotel  property  known  as  the  "Lancaster  House." 
May  9,  1903,  he  entered  into  negotiations  with  plaintiff  with 
a  view  to  disposing  of  the  hotel.  Plaintiff  had  various  con- 
versations with  him,  and  claims  to  have  made  an  agreement 
^rith  him  to  the  effect  that  defendant  was  to  pay  him  $500 
for  securing  a  customer  for  a  sale,  or  for  an  exchange  of  this 
property  for  other  property,  which  would  be  satisfactory  to 
defendant  Defendant  claims  that  the  agreement  for  the  pay- 
ment of  $500  related  only  to  a  cash  sale,  while  plaintiff  claims 
that  it  covered  a  sale  or  a  satisfactory  exchange.  Plaintiff 
testified  that  defendant  agreed  with  him  that  if  plaintiff 
would  bring  a  customer  who  had  property  to  exchange  for  the 
hotel,  and  if  the  terms  of  exchange  could  be  satisfactorily  ar- 
ranged, he  would  have  the  money  ready  for  plaintiff  as  soon 
as  the  deal  was  closed.  Plaintiff  specified  several  instances 
wherein  he  had  attempted  to  arrange  an  exchange,  and,  as  to 
the  particular  exchange  which  was  consummated,  stated  that 
he  knew  a  Mr.  Horton,  who  lived  on  a  farm  about  a  mile  from 
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Fennimore,  who  had  some  lots  and  houses  in  Lancaster  which 
he  desired  to  exchange;  that  he  knew  the  prices  at  which 
these  properties  were  held ;  and  that  he  suggested  an  exchange 
thereof  to  defendant  for  the  hotel.  The  prices  and  the  prop- 
erties were  satisfactory  to  defendant.  Plaintiff  and  defend- 
ant thereafter  went  to  plaintiff's  office  to  get  into  communica- 
tion, and  plaintiff  suggested  that  it  would  facilitate  an  ex- 
change to  obtain  the  assistance  of  one  of  the  real-estate  agents 
at  Fennimore,  and  in  defendant's  presence  sought  to  reach  a 
Mr.  Armfield,  such  an  agent,  by  telephone.  Failing  to  reach 
Mr.  Armfield,  he  communicated  with  Armfield's  partner,  Mr. 
Parker.  An  arrangement  was  made  whereby  plaintiff  and 
defendant  w^ent  to  Fennimore  that  afternoon,  met  Mr. 
Parker,  of  the  firm  of  Armfield  &  Parker,  and  the  three  to- 
gether drove  to  the  Ilorton  farm  to  see  what  could  be  done 
toward  making  an  exchange.  Plaintiff  testified  that  while  on 
the  way  to  the  Horton  farm  he  informed  Mr.  Parker  of  the 
agreement  he  had  made  with  defendant,  whereby  he  was  to 
receive  $500  for  procuring  a  satisfactory  exchange,  and  he 
told  him  that  he  would  divide  the  commission  with  his  firm — 
Armfield  &  Parker — if  they  would  assist  him  in  consummat- 
ing the  exchange;  that  Parker  assented  thereto,  and,  when 
defendant  heard  plaintiff  promise  Parker  to  share  the  com- 
mission equally  with  Armfield  &  Parker,  defendant  said, 
^^Yes,  boys,  the  money  is  ready  for  you  as  soon  as  the  matter 
is  closed."  Plaintiff  claims  that  this  whole  transaction  was 
an  employment  of  Armfield  &  Parker  as  his  subagents,  while 
defendant  contends  that,  if  plaintiff  is  entitled  to  recover  at 
all,  it  must  be  upon  a  new  agreement  then  made,  whereby 
plaintiff  and  Armfield  &  Parker  were  to  share  equally  in  the 
commission.  Defendant  denies  that  any  such  conversation 
was  had  between  plaintiff  and  Parker  in  his  presence,  and 
denies  making  the  statement  that  the  money  would  be  ready 
if  they  carried  the  deal  through.  Parker  testified  that  he  had 
such  a  conversation  with  plaintiff  on  the  way  to  the  Hortoa 
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farm,  while  riding  with  defendant,  and  in  this  conversation 
plaintiff  promised  to  divide  the  $500  commission,  and  that 
defendant  stated  in  effect  that,  if  they  would  put  the  deal 
through,  the  money  would  be  ready  for  them.  At  the  Hor- 
ton  farm  all  three  participated  in  the  conversation  wherein 
the  exchange  was  discussed.  Horton  promised  to  come  to 
Lancaster  as  soon  as  possible  to  look  over  the  hotel  with  a 
view  to  completing  the  exchange.  Plaintiff  testified  that  he 
made  two  or  three  trips  to  Tennimore  to  urge  Horton  to  come 
to  Lancaster,  and  that  he  was  constantly  engaged  in  further- 
ing the  consummation  of  the  deal.  On  May  29  th  Horton 
came  to  Lancaster  with  Armfield,  then  the  partner  of  Parker, 
and  on  the  30th  plaintiff  went  to  defendant  and  notified  him 
of  the  presence  of  Horton,  and  he  testifies  that  defendant  at 
that  time  said :  "Now,  Teesdale,  you  have  the  man ;  you  have 
done  your^duty,  and  I  will  go  ahead  and  complete  the  terms." 
At  this  time  the  arrangements  for  the  exchange  were  made 
between  Bennett  and  Horton  in  the  presence  of  Armfield, 
and  the  transfers  were  duly  made  on  the  following  10th  of 
June.  Defendant  denies  the  making  of  any  arrangement 
for  procuring  an  exchange,  and  claimed  that,  if  plaintiff 
was  entitled  to  recover,  it  must  be  on  a  contract  made  while 
on  the  way  to  the  Horton  farm.  Instructions  based  upon 
this  claim  were  refused,  and  the  case  was  submitted  to  the 
jury  upon  the  plaintiff's  right  to  recover  on  his  complaint, 
and  a  verdict  was  returned  by  the  jury  for  the  amount 
claimed.  The  court  refused  to  set  aside  the  verdict,  and  also 
refused  a  new  trial,  and  judgment  was  entered  in  accordance 
with  the  verdict.    This  is  an  appeal  from  such  a  judgment. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Geo.  B.  Clementson,  and  for  the  respondent  on  that  of  Lowry 
&  Carthew. 

SiEBECKEB,  J.  Plaintiff,  as  a  real-estate  agent,  sued  de- 
fendant for  commissions  which  he  claims  are  due  him  upon 
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the  contract  made  at  the  time  and  under  the  circumstances' 
stated  in  the  foregoing  statement  of  facts,  whereby  he  under- 
took to  procure  a  customer  for  the  purchase  or  exchange  of 
defendant's  hotel  property  in  the  city  of  Lancaster.  He  avers 
that  he  has  fully  performed  all  the  conditions  of  this  agree- 
ment, and  that  the  sum  agreed  upon  as  a  commission  for  such 
sendees  is  due  him.  The  defendant  asserts  that  the  terms  of 
the  agreement  were  that  plaintiff  should  receive  the  commis- 
sion if  he  procured  a  purchaser  for  a  cash  sale  at  the  specified 
j)rice,  but  he  denies  that  such  a  sale  was  consummated.  He 
furthermore  contends  that  upon  plaintiff's  own  showing  it 
appears  that,  if  he  is  obligated  to  pay  any  commission  for  the 
exchange  of  the  properties,  it  was  upon  the  agreement  where- 
by plaintiff  and  Armfield  &  Parker,  jointly,  undertook  to 
procure  and  consummate  the  exchange  and  divide  the  com- 
mission equally  between  them.  There  is  no  question  but  that 
a  clear  conflict  arose  upon  the  evidence  as  to  what  agreement 
was  originally  made  between  plaintiff  and  defendant,  and 
that  this  issue  was  one  necessarily  to  be  determined  by  the 
jury.  The  court  so  submitted  it,  and  the  question  is,  does 
their  verdict  settle  the  controversy  ? 

It  is  insisted  that  the  court  erred  in  refusing  to  submit  to 
them  the  inquiry  whether  the  original  agreement  was  super- 
seded by  a  subsequent  one  between  plaintiff,  defendant,  and 
Armfield  &  Parker.  The  foregoing  statement  contains  the 
substance  of  the  evidence  bearing  upon  this  question.  We 
find  no  facts  which  support  the  contention.  The  only  trans- 
actions on  which  the  claim  is  predicated  are  the  occurrences 
while  defendant,  plaintiff,  and  Parker  were  driving  to  the 
Horton  farm,  when  the  first  interview  was  had  with  a  mem- 
ber of  the  firm  of  Armfield  &  Parker.  It  appears  that  plaint- 
iff and  defendant  met  Parker  at  Fennimore,  by  mutual  ar- 
rangement made  in  the  forenoon  of  the  day,  to  drive  to  Hor- 
ton's  farm  to  negotiate  with  him  for  an  exchange  of  flie  hotel 
property.    The  defendant  denies  that  he  made  any  agreement 
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at  this  or  any  other  time  with  either  the  plaintiff  or  Parker, 
and  also  denies  that  he  said  or  heard  anything  said  between 
plaintiff  and  Parker  concerning  the  making  of  an  agreement 
whereby  plaintiff  and  the  firm  of  Armfield  &  Parker  were 
to  act  as  defendant's  agents  to  consummate  the  trade  with 
Horton.  The  evidence,  therefore,  negatives  the  claim  that 
the  original  agreement  was  superseded  by  a  subsequent  one. 
We  must  then  ascertain  what  arrangement  was  then  made 
between  plaintiff  and  Parker.  The  plaintiff's  testimony  is 
to  the  effect  that  he  informed  Parker  of  his  contract  with  de- 
fendant, by  which,  if  a  trade  could  be  effected  with  Horton, 
he  (plaintiff)  would  receive  $500  as  a  commission,  and  that 
he  made  an  offer  to  Parker  that,  if  he  and  Armfield  would 
assist  him  in  bringing  about  an  exchange  of  the  properties, 
he  "would  share"  the  commission  with  them,  and  that  de- 
fendant heard  this  interview  and  stated  "Yes,  boys,  the 
money  is  ready  for  you  as  soon  as  the  matter  is  closed."  Mr. 
Parker's  testimony  of  this  transaction  is  to  the  same  effect. 
AVe  have  thus  the  claims  of  the  three  jDarties  to  the  transac- 
tion ;  the  defendant  testifying  that  nothing  was  said  or  heard 
by  him  on  the  subject  of  the  contract,  and  the  claims  of  plaint- 
iff and  Parker,  who  assert  that  plaintiff  engaged  Armfield  & 
Parker  to  assist  him  to  negotiate  the  exchange  between  de- 
fendant and  Horton.  The  transaction  thus  shown  is  lacking 
in  all  the  essential  elements  requisite  to  constitute  a  contract 
between  defendant  on  the  one  part  and  plaintiff  and  Arm- 
field  &  Parker  on  the  other.  It  fails  to  show  a  situation  of 
a  common  intent  of  all  the  parties,  and  it  does  not  appear 
that  their  minds  met  upon  any  such  terms  of  agreement  as 
now  claimed  by  the  defendant.  We  find  no  basis  that  would 
have  authorized  a  jury  in  finding  either  an  express  or  an  im- 
plied agreement.    Hammon,  Contracts,  §  12 ;  9  Cyc.  245. 

This  conclusion  disposes  of  all  the  exceptions  urged  upon 
this  appeal.  Since  the  jury  found  an  agreement  was  made 
between  plaintiff  and  defendant,  as  alleged  in  the  complaint, 
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it  follows  that  plaintiff  was  entitled  to  recover  the  commis- 
sion as  agreed  upon.  Leech  v,  demons,  14  Colo.  App.  45, 
59  Pac.  230;  Midlen  v.  Bower,  26  Ind.  App.  253,  59  K  E. 
419. 

By  the  Court. — Judgment  affirmed. 


SuLi-iVAN,  Respondent,  vs.  Mauston  Milling  Company, 

Appellant. 

November  19 — December  13,  1904, 

Contract,  sale  or   bailment t  Evidence:  Prior  transactions:   Cross- 
examination:   Admissions:   Instructions   to   jury. 

1.  While    evidence    of    previous    independent    transactions    is    in- 

admissible unless  it  tends  to  prove  motive,  intent,  or  custom, 
yet  where  it  appears  that  in  making  a  contract,  reference  was 
distinctly  made  to  a  previous  transaction  of  a  similar  charac- 
ter, and  that  it  was  then  agreed  that  plaintiff  might  deliver 
grain,  and  take  the  price  later  on,  as  was  done  on  the  former 
occasion,  the  terms  of  the  former  transaction  are,  in  effect, 
imported  into  the  bargain,  and  evidence  as  to  its  terms  Is  made 
competent. 

2.  Where,  in  an  action  for  the  price  of  grain,  the  defense  was  that 

the  grain  had  been  stored  instead  of  purchased,  and  the  de- 
fendant's manager  had  testified  that  it  was  in  the  habit  of 
storing  grain  for  others,  it  is  proper  to  cross-examine  such 
manager  as  to  former  transactions  with  the  plaintiff  and  others. 

3.  Where  there  was  evidence  tending  to  prove  admissions  by  both 

plaintiff  and  defendant,  and  plaintiff  admitted  making  only 
part  of  the  alleged  admissions,  a  general  instruction  on  the  sub- 
ject of  admissions,  stated  in  the  opinion,  is  held  not  to  have 
misled  the  jury  as  to  the  admission  which  plaintiff  acknowl- 
edged he  made. 

4.  Instructions  to  the  jury,  commenting  on  the  items  of  testimony, 

considered,  and  held  not  to  violate  the  rule  that  in  so  doing  all 
the  essential  facts  on  both  sides  should  be  covered. 

Appeal  from  a  judgment  of  the  circuit  court  for  Jimeau 
county:  J.  J.  Fruit,  Circuit  Judge.    Affirmed. 

This  is  an  action  to  recover  the  purchase  price  of  a  quan- 
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tity  of  oats.  The  plaintiff  is  a  farmer,  and  the  defendant 
operates  a  mill  and  elevator  at  Mauston,  Wisconsin,  and  buys, 
sells,  and  stores  grain.  In  September,  1902,  plaintiff  deliv- 
ered the  oats  in  question  at  the  defendant's  elevator,  and  rc- 
<»eived  a  grain  ticket  acknowledging  receipt  thereof.  There- 
after the  elevator  burned,  without  fault  of  the  defendant, 
and  the  oats  were  destroyed.  The  plaintiff  claimed  that  the 
defendant  purchased  the  grain,  while  the  defendant  claimed 
that  the  grain  was  simply  left  on  storage,  and  this  was  the 
only  question  of  fact  in  the  case.  The  juxj  returned  a  ver- 
dict for  the  plaintiff,  and,  judgment  being  rendered  thereon, 
the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Barney  &  Price,  at- 
torneys, and  Sanborn  £  Sanboim-,  of  counsel,  and  oral  argu- 
ment by  A.  L.  Sanborn  and  J.  B.  Sanborn, 

For  the  respondent  there  was  a  brief  by  Veeder  &  Yeeder, 
and  oral  argimient  hj  C,  A,  Veeder. 


WiNSLOW,  J.  The  errors  claimed  will  be  discussed  in 
their  order. 

1.  Testimony  was  allowed  on  behalf  of  the  plaintiff  as  to 
a  previous  transaction  between  the  parties  in  1899,  by  which 
plaintiff  delivered  a  quantity  of  grain  to  the  defendant  under 
an  arrangement  for  sale  similar  to  the  one  here  claimed,  and 
this  niling  is  attacked  as  erroneous.  The  rule  that  evidence 
of  previous  independent  transactions  is  inadmissible  imlcss  it 
tends  to  prove  motive,  intent,  or  custom  is  well  understood ; 
but  in  the  present  case  the  plaintiff  testified  directly  that,  in 
making  the  arrangement  in  question,  reference  was  distinctly 
made  to  the  previous  transaction,  and  that  it  was  agreed  that 
he  might  deliver  the  grain,  and  take  the  price  later  on,  as  was 
done  on  the  fomier  occasion.  If  this  was  true,  its  effect  was 
to  import  the  terms  of  the  former  transaction  into  the  bar- 
gain, and  this  clearly  made  the  terms  of  that  transaction  com- 
petent. 
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2.  Plaintiff  was  allowed  to  cross-examine  the  president 
and  manager  of  the  defendant's  business  as  to  former  trans- 
actions with  the  plaintiff  and  others,  and  this  is  assigned  as 
error.  It  appears  that  upon  his  direct  examination  the  wit- 
ness testified  that  the  defendant  was  in  the  habit  of  storing 
grain  for  others.  The  purpose  and  necessary  effect  of  this 
testimony  was  to  support  an  inference  that  the  present  trans- 
action was  a  storing  of  grain  in  accordance  with  the  general 
habit.  Such  testimony  having  been  given  by  the  party  him- 
seK,  it  was  entirely  competent  to  cross-examine  as  to  this 
habit,  and  show,  if  possible,  whether  it  was  universal  or  other- 
wise. Somewhat  greater  latitude  is  allowed  upon  cross- 
examination  of  a  party  than  of  a  mere  witness.  Schultz  v, 
G:&  N.  W.  R.  Go.  67  Wis.  616,  31  N.  W.  321. 

3.  There  was  evidence  tending  to  prove  admissions  by  both 
plaintiff  and  the  defendant's  manager,  and  the  court  gave  the 
jury  the  following  general  instruction  with  reference  to  this 
testimony: 

"The  law  regards  the  admission  or  statement  of  a  party 
ordinarily  as  the  weakest  kind  of  evidence,  for  the  reason 
that  an  admission  or  statement  of  a  party  is  liable  to  be  mis- 
taken in  one  way  or  more  ways.  These  statements  some- 
times are  not  distinctly  and  clearly  understood  when  they 
are  claimed  to  have  been  made  by  the  party  to  whom  they  are 
made ;  they  are  not  always  remembered  word  for  word  by  the 
party  to  whom  tliey  are  made;  and  for  this  reason  the  law 
regards  the  admissions  or  declarations  of  persons  out  of 
court,  casually  made  to  different  ones,  as  the  weakest  kind 
of  testimony;  that  again,  on  the  other  hand,  if  those  ad- 
missions or  statements  are  deliberately  made — ^understand- 
ingly  made — ^by  the  party  who  makes  them,  and  are  clearly 
understood  by  the  party  to  whom  they  are  made,  and  correctly 
reported  in  court,  then  they  are  considered  as  strong  evi- 
dence, providing  they  were  clearly  understood,  clearly  re- 
membered, and  correctly  reported  upon  the  witness  standi 
So  you  are  to  consider  all  these  contingencies  in  regard  to  the 
manner  of  their  being  understood,  their  being  made,  and  their 
being  correctly  reported  in  weighing  them." 
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The  defendant  does  not  question  the  correctness  of  these 
propositions,  in  the  abstract,  but  claims  error  because  the 
plaintiff  admitted  and  explained  certain  of  his  alleged  ad- 
missions; and  hence  it  is  said  that  there  was  no  question 
about  their  being  clearly  imderstood  or  remembered,  and  the  1 

instruction,  as  applied  to  the  case  in  hand,-  was  misleading.  j  \ 

Examination  of  the  record  shows  that  the  plaintiff  admitted 
making  only  a  part  of  the  alleged  admissions,  but  even  had 
he  admitted  all  of  them,  that  part  of  the  charge  which  says 
that  admissions  deliberately  made  and  clearly,  understood 
and  remembered  are  considered  as  strong  evidence  would 
necessarily  apply,  and  the  jury  would  unquestionably  receive 
the  correct  idea  as  to  the  admissions  which  the  plaintiff  ad- 
mitted that  he  made. 

4.  It  is  said  that  the  trial  judge,  in  commenting  upon  the 
items  of  testimony  which  tended  to  throw  light  upon  the 
transaction,  unfairly  called  attention  to  testimony  favoring 
+he  plaintiff,  and  omitted  or  slighted  testimony  favoring  tlie 
defendant.  The  rehearsing  of  the  testimony  is  a  delicate  task, 
and  it  may  be  questioned  whether  it  is  wise  to  attempt  it 
when  the  facts  are  at  all  numerous  or  eomplicated.  If  done 
at  all,  it  should  cover  all  the  essential  facts  on  both  sides. 
In  the  present  case  we  are  referred  to  no  facts  which  were 
omitted,  and,  on  examination,  we  have  discovered  nothing 
essential  in  that  line. 

By  the  Court — Judgment  aflBrmed, 
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Haney  School  Furniture  Company,  Appellant,  vs. 

Medary,  Respondent. 

November  21 — December  ISj  190J^. 

Contracts:  Bgnd  securing  notes:  Construction:  Renewals, 

In  an  action  against  the  surety  on  a  bond  securing  certain  promis- 
sory notes  of  the  principal,  a  provision  of  the  bond,  that  ''said 
notes  may  be  from  time  to  time  renewed  during"  the  term  of 
the  bond,  is  construed  to  mean  that  the  obligee  may  take  re- 
newals .without  affecting  the  liability  of  the  surety,  and  not 
as  securing  to  the  principal  the  privilege  to  renew  from  time 
to  time  as  notes  fell  due  during  the  term  of  the  bond. 

Appeal  from  a  judgment  of  the  circuit  court  for  La 
Crosse  county:  J.  J.  Fruit,  Circuit  Judge.    Reversed. 

Action  by  the  obligee  to  recover  of  the  surety  for  breach  of 
a  bond,  the  material  portions  of  which  are  as  follows : 

"Know  all  men  by  these  presents.  That  we,  C.  F.  Lock- 
wood  and  J,  S,  Medary  are  bound  unto  the  Haney  School 
Furniture  Co.  in  the  penal  sum  of  two  thousand  dollars,  for 
payment  of  which     ...      we  bind  ourselves     .     .     . 

"Sealed  with  our  seals  and  dated  this  16th  day  of  May, 
1900. 

"^Mioreas, — the  said  Lockwood  has  been  for  some  time 
and  now  is  indebted  to  said  Furniture  Company  upon  notes 
which  have  been  from  time  to  time  renewed  and  upon  open 
account,  .  .  '.  and  said  Medary  has  been  surety  for  said 
Lockwood  to  the  extent  of  two  thousand  dollars  imder  a  bond 
covering  the  transactions  of  one  year  subsequent  to  May  16th, 
1899,  and  said  Lockwood  has  been  and  is  continuing  to  make 
payments  on  such  indebtedness,  and  said  Company  is  willing 
to  renew  and  carry  said  notes  in  consideration  of  this  bond, 
which  is  given  in  substitution  and  exchange  for  the  afore- 
said bond. 

"Now  therefore,  the  condition  of  this  obligation  is  such 
that  if  within  one  year,  or  at  the  expiration  of  any  renewal 
notes  given  during  the  year  said  Lockwood  shall  pay  said 
notes  and  all  renewals  therefor,  then  this  obligation  shall  be 
void. 
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"It  is  agreed  that  the  said  notes  may  be  from  time  to  time 
renewed  during  the  said  year  and  for  the  period  customary 
in  bankable  paper,  and  that  the  liability  of  the  surety  here- 
under shall  in  no  event  exceed  the  sum  of  two  thousand^  dol- 
lars. 


"C.    F.    LOCKWOOD. 

"J.  S.  Medary. 


Seal. 
Seal. 


yy 


The  breach  alleged  was  that  a  renewal  of  the  notes  men- 
tioned occurred  March  11,  1901,  all  being  put  in  oAe  note 
for  $2,538.35,  due  May  16,  1901;  that  neither  the  original 
notes  nor  any  of  the  renewals  were  paid  within  one  year  from 
the  date  of  the  bond  or  thereafter,  and  that  June  2Gth  after 
the  maturity  of  the  last  renewal  mentioned,  and  after  the 
maturity  of  the  bond,  due  demand  was  made  for  payment  by 
the  surety  of  the  sum  of  $2,000,  and  that  the  same  was  re- 
fused. 

The  defendant  pleaded  that  plaintiff  breached  the  bond, 
in  that  when  the  note  of  March  11,  1901,  became  due  it  re- 
fused, upon  due  request  therefor,  to  renew  the  same.  The 
evidence  was  to  the  effect  that  there  was  such  refusal.  A 
verdict  was  directed  in  favor  of  the  defendant  and  judgment 
was  rendered  accordingly. 

For  the  appellant  there  was  a  brief  by  McConnell  £ 
Schweizer,  attorneys,  and  Tagcjart,  Denison  &  Wilson,  of 
counsel,  and  oral  argument  by  /.  E,  McConnell  and  A.  C. 
Denison. 

For  the  respondent  there  was  a  brief  by  Woodward  & 
Lees,  and  oral  argument  by  0,  M,  Woodward, 

Marshall,  J.  The  only  question  for  decision  is:  Did  the 
provision  at  the  foot  of  the  bond  that  "said  notes  may  be  from 
time  to  time  renewed  during  the  said  year"  secure  to  the 
maker  thereof  the  privilege  to  renew  from  time  to  time  as 
notes  fell  due  during  one  year,  or  was  its  purpose  to  enable 
the  obligee  to  take  renewals  without  affecting  the  liability  of 
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the  surety?  The  court  below  took  the  former  view.  Very 
little  light  can  be  shed  on  the  subject  as  to  which  view  is  cor- 
rect by  referring  to  the  authorities,  or  by  discussion.  None 
but  very  familiar  rules  for  construction  furnish  aid  in  the 
matter.  The  general  features  of  the  bond  indicate  pretty 
clearly  an  intention  that  the  renewals  should  not  be  taken, 
due  after  one  year  from  its  date.  If  such  renewals  had  been 
taken  respondent  would  very  likely  have  claimed,  and  with 
reasonable  ground  therefor,  a  fatal  breach  of  the  bond.  It 
seems  pretty  clear  that  the  sole  consideration  for  the  instru- 
ment was  the  first  renewal  of  the  notes.  The  words  "renew 
and  carry  said  notes"  refer  to  one  renewal  only.  While  it 
was  contemplated  that  there  might  be  re-renewals,  it  being 
said  in  effect,  that  payment  of  renewals  should  extinguish 
the  bond,  no  obligation  for  such  renewals  is  mentioned  in  the 
consideration.  The  plain  purpose  at  that  point  seems  to  have 
been  that  in  case  of  renewals,  payment  thereof  should  have 
the  same  effect  as  the  payment  of  the  original  paper.  The 
language  which  follows :  "It  is  agreed  that  the  notes  may  l>e 
from  time  to  time  renewed  during  the  said  year,"  etc.,  "and 
that  the  liability  of  the  surety  hereunder  shall  in  no  event 
exceed  two  thousand  dollars,"  does  not  seem  to  have  been 
used  to  secure  to  the  principal  obligor  an  advantage,  but  to 
give  a  carefully  guarded  privilege  to  the  obligee,  as  between 
it  and  the  surety.  It, says  to  the  latter,  you  may  favor  the 
principal  obligee  by  renewals  within  one  year,  without  re- 
leasing the  liability  of  the  surety  to  you,  it  being  understood, 
however,  that  in  no  event  shall  the  latter's  liability  exceed  two 
thousand  dollars.  If  that  is  the  correct  construction  of  the 
instrument,  and  we  are  constrained  to  hold  that  it  is,  appel- 
lant was  not  bound  to  renew  the  notes  when  requested  to  do 
so  May  lO^j  1901,  and  the  refusal  to  do  so  did  not  release  the 
surety. 

It  seems  that  the  learned  trial  court  may  have  been  per 
«uaded  to  adopt  a  contrary  view  to  the  conclusion  we  have 
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reached  by  applying  the  rule  that  in  case  of  uncertainty  as 
to  which  of  two  reasonable  meanings  of  an  instrument  aifect- 
ing  the  liability  of  the  surety  is  the  proper  one,  that  one 
should  be  adopted  which  is  most  favorable  to  him.  We  are 
unable  to  discover  in  the  situation  before  us  such  uncertainty. 
We  note  that  the  learned  coimsel  for  respondent  gives  much 
significance  to  the  words  "renew  and  carry  said  notes  in  con- 
sideration of  this  bond,"  as  suggesting  renewals  from  time  to 
time  during  the  year.  It  was  so  easy  to  use  language  plainly 
indicating  that,  if  such  was  the  intention,  the  omission  to 
use  it  persuades  strongly  to  the  conclusion  that  the  willing- 
ness in  prcesenti  to  renew  refers  to  one  renewal,  and  that  the 
word  "carry"  refers  to  the  original  note,  the  idea  being  that 
whether  the  indebtedness  remained  evidenced  J)y  the  latter  or 
by  renewals,  the  obligee  was  willing  to  carry  the  same  for  one 
year.  While  plainly  appellant  obligates  itself  to  renew  the 
notes  existing  at  the  date  of  the  bond,  if  desired,  the  surety 
just  as  plainly  bound  himself  for  payment  of  the  indebted- 
ness evidenced  by  such  notes,  whether  the  same  remained  evi- 
denced  thereby  or  renewals  thereof,  if  they  w^ere  not  paid  by 
the  maker  within  one  year.  The  words  "pay  and  discharge 
the  aforesaid  notes,"  (meaning  those  existing  at  the  time  the 
bond  was  made)  "and  all  renewals  therefor,"  make  that 
plain.  So  "renewals"  at  that  point  refer  to  presently  exist- 
ing notes,  not  re-renewals.  Otherwise  the  added  clause  pro- 
viding for  such  renewals  would  be  merely  surplusage.  A  con- 
struction of  an  instrument  which  treats  language  apparently 
deliberately  incorporated  therein  in  regard  to  an  important 
matter  as  useless,  is  not  to  be  adopted  if  it  can  reasonably  be 
avoided. 

By  the  Court. — The  judgment  of  the  circuit  court  is  re- 
versed and  the  cause  remanded  for  a  new  trial. 
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Tate,  Appellant,  vs.  Jerman,  Respondent. 

November  21 — December  IS,  1904, 

Appeal  and  error:  Affirmance  or  reversal. 

Where  the  evidence  discloses  no  clear  preponderance  against  the 
material  findings  of  fact,  the  judgment  is  affirmed. 

Appeal  from  a  judgment  of  the  circuit  court  for  Vernon 
county:  J.  J.  Feuit,  Circuit  Judge.    Affirmed. 

Plaintiff  and  defendant  owned,  respectively,  lots  2  and  S 
in  block  6,  in  Viroqua,  fronting  easterly  dn  Main  street  and 
divided  by  an  east  and  west  line.  Plaintiff  owned  a  store 
located  something  less  than  six  feel  south  of  the  lot  line,  with 
platform  and  outside  stairway  extending  some  three  and  one- 
half  feet  further  toward  that  line.  Defendant  had  buildings 
on  his  lot,  located  about  ten  feet  north  of  said  dividing  line, 
and  in  1902  undertook  to  build  a  building  on  that  ten-foot 
space.  Plaintiff  brought  this  action  to  enjoin  such  buildings 
alleging  that  in  or  about  the  year  1857  the  owner  of  defend- 
ant's lot  2  granted  to  the  owner  of  lot  3  an  easement  for  a 
right  of  way  across  the  south  six  feet  of  lot  2,  and  lot  7,  which 
lay  immediately  west  of  it,  to  be  used  by  the  owner  of  lots  S 
and  6  forever,  and  that  since  the  year  1865  the  plaintiff  had 
been  in  the  quiet  and  peaceable  enjoyment  and  use  of  the 
alleyway  so  granted.  !N^o  direct  evidence  was  offered  of  any 
such  grant,  but  was  confined  to  proof  of  continuous  passage 
over  an  alleged  alleyway  consisting  of  six  feet  off  of  plaintiff^s 
lot  3  and  six  feet  off  of  the  south  side  of  defendant's  lot  2 ; 
it  appearing,  however,  that  during  most  of  said  period  the 
plaintiff  had  exercised  the  right  to  build  structures  in  the 
north  six  feet  of  her  lot.  There  was  evidence  that  plaintiff's 
lot,  together  with  all  the  rest  of  the  one  half  of  the  block,  had 
originally  been  the  location  of  the  county  buildings,  and  that, 
before  any  buildings  had  been  erected  on  plaintiff's  lot,  the 
county,  in  fencing  its  half  block,  left  out  a  strip  of  six  feot 
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or  more  which  it  had  used  as  a  passageway  to  the  interior  of 
its  premises;  that  plaintiffs  predecessor  in  title  erected  a 
building  on  lot  3  about  1858,  and  used  said  strip  of  land  for 
a  passageway,  and  that  plaintiff,  after  the  purchase  of  the 
premises  in  1865,  continued  to  so  use  the  same;  that  the  de- 
fendant purchased  from  the  county  in  1881,  erected  build- 
ings on  his  lot  2,  and  thenceforward,  by  himself  and  tenants, 
had  also  used  this  passageway  for  travel,  but  also  had  con- 
structed, within  the  limits  thereof,  a  cellar  stairway,  had  oc- 
cupied the  same  for  the  storage  of  wood,  and  at  times  had 
granted  the  privilege  of  occupying  it  for  business  purposes 
to  others ;  that  said  alleyway  through  the  Mock  had  currently 
been  traveled,  as  occasion  arose,  by  the  public  generally ;  that 
plaintiff  had  frequently  made  claim  that  a  public  right  of 
passage  existed  through  said  alley,  which  defendant  had  at 
aU  times  denied;  that  no  express  claim  had  ever  been  made 
by  plaintiff  of  any  private  right  or  easement.  There  was  also 
some  evidence  of  request  by  plaintiff,  and  permission  by  de- 
fendant, for  the  doing  of  certain  acts  by  the  former  within 
the  six-foot  space  described.  The  court  found  the  original 
use  and  occupation  of  this  strip  by  the  county,  and,  after  his 
purchase,  by  the  defendant  for  his  own  purposes;  that  the 
plaintiff,  in  common  with  the  public  generally,  had  for  many 
years  used  the  strip;  that  the  use  by  the  plaintiff  was  never 
exclusive,  hostile,  or  adverse,  nor  even  imder  a  claim  of  right, 
except  as  a  public  highway,  and  that  from  the  year  1883  the 
use  had  been  by  express  permission  and  license  of  the  defend- 
ant ;  and  that  the  use  by  the  plaintiff  had  not  continued  un- 
interrupted for  twenty  years  prior  to  the  bringing  of  the  ac- 
tion ;  whereupon  judgment  dismissing  the  complaint  was  en- 
tered, from  which  the  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  Smith  &  Oriffin  and 
H.  P.  Proctor,  and  oral  argument  by  C.  J.  Smith. 

C.  W.  Graves,  attorney,  and  E.  C.  Higbee,  of  counsel,  for 
the  respondent. 

Vol.  123— 24 
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Dodge,  J.  Careful  examination  of  the  evidence  discloses 
no  clear  preponderance  against  the  material  findings  of  fact, 
from  which  judgment  for  defendant  necessarily  results. 
Frye  v,  Tlighland,  109  Wis.  292,  85  N.  W.  351. 

By  the  Court. — ^Judgment  afiBrmed. 


Lowe,  Appellant,  vs.  King,  Respondent. 

November  21 — December  IS,  190J^. 

Corporations:  Contracts:  Compensation  of  president:  Evidence: 
Former  trial:  Res  adjudicata:  Special  verdict :  Duplicity : 
Uncertainty:  Interest:  Instructions  to  jury:  Appeal  and  error: 
Exceptions. 

1.  The  president  of  a  corporation  cannot  maintain  an  action  upon 

an  implied  contract  to  enforce  a  claim  for  services  as  an  offi- 
cer, when  he  is  also  a  stockholder  or  director. 

2.  On  an  issue  on  a  claim  for  compensation  for  the  services  of  de- 

fendant as  president  of  a  corporation,  it  appeared,  among  other 
things,  that  defendant  had  interviews  with  individual  mem- 
bers of  the  board  of  directors  at  times  other  than  at  board 
meetings^  that  at  one  meeting  of  the  board  the  defendant  called 
attention  to  his  claim  for  compensation,  and  was  met  with 
\  objection  that  the  corporation  ought  not  to  pay  for  such  ser- 
vices, and  that  no  action  was  taken  by  the  board.  Held,  that 
such  state  of  the  evidence  left  the  case  without  proof  of  any 
express  contract  that  defendant  should  receive  a  salary  for  his 
services  as  president 

3.  In  such  case,  on  a  former  trial,  defendant  had  recovered  on  an 

express  contract.  On  review  of  the  evidence  given  on  both 
trials  it  was  held  that  there  were  material  differences  In  the 
proofs  bearing  on  that  issue. 

4.  On  the  trial  of  an  issue  on  a  claim  for  compensation  for  the 

services  of  a  president  of  a  banking  corporation,  the  court  sub- 
mitted as  part  of  a  special  verdict  this  question:  "Was  there 
a  contract,  express  or  implied,  between  R.  and  the  bank,  that 
R.  should  receive  a  salary  from  the  bank  as  president."  which 
was  answered  by  the  jury  "Yes."  Held,  that  the  question  was 
faulty  for  duplicity,  and  fatally  defective  for  uncertainty. 

5.  An  instruction  to  the  jury  with  reference  to  the  allowance  of 

interest  on  the  amount  found  due:  "After  you  have  determined 
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such  amount,  you  will  compute  interest  thereon  at  the  rate 
of  six  per  cent,  per  annum  from  the  date  those  services  were 
completed  pertaining  to  such  matter,  and  the  total  amount  of 
interest  and  value  so  found  by  you  will  be  the  sum  which  you 
should  insert  in  your  answer,"  is  erroneous,  since  interest  does 
not  run  until  a  demand  has  been  made  sufficiently  specific  to 
inform  the  debtor  of  the  claim  made  and  to  enable  him  to 
ascertain  what  amount,  under  the  circumstances,  he  ought 
to  pay. 

6.  An  instruction  to  the  jury,  that  the  conduct  of  the  officers  and 

agents  of  a  corporation  in  respect  to  the  payment  of  a  salary 
to  the  president  for  his  official  services  would  bind  it  under  the 
same  circumstances  as  an  individual,  is  erroneous. 

7.  General  exceptions  taken  to  portions  of  the  charge  to  the  jury 

which  includes  two  or  more  distinct  propositions,  do  not  pre- 
sent any  question  for  review. 

Appeal  from  a  judgment  of  the  circuit  court  for  La 
Crosse  county:  J.  J.  J'euit,  Circuit  Judge.    Reversed. 

This  action  was  brought  to  recover  on  several  promissory 
notes,  which  were  executed  by  the  defendant  to  the  Clark 
County  Bank,  and  assigned  by  it  to  the  plaintiff,  who  now 
claims  to  own  them.  Upon  the  trial  the  plaintiff  claimed  the 
right  to  recover  on  these  two  notes.  The  court  awarded  judg- 
ment in  his  favor  because  the  testimony  showed  without  dis- 
pute that  he  was  entitled  to  recover  thereon.  No  complaint 
is  made  of  this  ruling.  The  defendant  alleged  a  number  uf 
counterclaims  as  offsets  to  any  amount  of  the  plaintiff's  claim. 
The  case  has  been  before  this  court  on  two  former  appeals, 
and  the  decisions  of  this  court  are  reported  in  106  Wis.  647, 
^2  ^S".  W.  571,  and  115  Wis.  575,  92  K  W.  238.  The  plead- 
ings and  material  facts  of  the  case  are  set  forth  in  the  report 
of  these  former  appeals,  and  need  not  l^e  repeated  in  detail. 
Upon  this  trial,  which  resulted  in  a  judgment  in  defendant's 
favor,  the  jury  found  that  plaintiff  was  entitled  to  recover 
imder  his  complaint  the  amount  due  him  on  the  two  notes, 
with  interest,  in  all  $3,563.30,  and  that  defendant  was  enti- 
tled to  recover  on  his  counterclaims  the  following  amounts: 
Tor  attorney's  services  in  collecting  the  Kirkland  note,  $225 ; 
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for  like  services  in  the  Christie  case,  before  the  dissolution  of 
the  partnership  with  Youmans,  $878,  and  after  such  dissolu- 
tion, $67 ;  in  the  Frank  W.  Archer  case,  $135 ;  in  the  case  of 
Mrs.  S.  B.  Hewell,  $196.60;  as  administrator  of  the  estate 
of  Levi  Archer,  $530  (reduced  by  the  court  to  $300)  ;  in  the 
case  of  Hill  and  Kinsey  vs.  Archer,  $149 ;  and  compensation 
by  way  of  salary  as  president  of  the  bank,  $1,675.  The  jury 
also  found  that  any  of  these  amoimts  which  were  originally 
due  the  firm  of  Ring  &  Youmans  had  been  assigned  to  the 
defendant,  and  that  he  was  the  sole  owner.  Each  finding, 
in  answer  to  the  questions  of  the  special  verdict  pertaining 
to  the  foregoing  counterclaims,  is  the  amount  due  for  serv- 
ices, with  interest  added.  It  was  claimed  that  all  of  these 
amounts  were  due  defendant  from  the  bank  after  the  notes 
matured,  and  before  it  assigned  them  to  plaintiff,  and  that 
they  constituted  set-offs  against  any  amount  due  on  them. 
The  issues  on  these  counterclaims  were  submitted  to  the 
jury  by  special  verdict,  requesting  them  to  find  upon  each 
claim  whether  there  was  a  contract,  "express  or  implied,'* 
between  the  bank  and  defendant  or  Ring  &  Youmans,  his 
assigns,  which  provided  that  he  (or  they)  should  receive 
compensation  from  the  bank  for  the  services  rendered  in 
the  matters  covered  by  the  various  counterclaims.  The 
plaintiff  requested  certain  instructions,  which  were  refused, 
except  in  so  far  as  covered  by  the  instructions  given  by  the 
court  There  was  a  motion  by  plaintiff  to  strike  out  the 
affirmative  answers  of  the  jury  to  questions  Nos.  13,  14,  and 
15,  and  that  the  court  answer  them  in  the  negative,  and  to 
set  aside  the  verdict,  and  for  a  new  trial,  upon  the  ground 
that  the  verdict  was  contrary  to  the  law  and  the  evidence,  and 
for  errors  committed  in  the  instructions  given.  These  mo- 
tions were  denied.  Judgment  was  entered  dismissing  the 
complaint    This  is  an  appeal  from  such  judgment 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
L.  M.  Sturdevant  and  Ghas.  F.  Orow,  attorneys,  and  U.  M. 
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Bashford,  of  counsel,  and  for  the  respondent  on  that  of  S.  M. 
Marsh,  attorney,  and  James  WicJcham,  of  counsel 

SiEBEGKEB,  J.  Numerous  errors  are  assigned  and  urged 
upon  our  attention.  One  of  the  grounds  assigned  as  error  per- 
tains to  defendant's  right  to  recover  compensation  for  serv- 
ices rendered  as  president  of  the  bank.  The  issues  upon  this 
claim  were  submitted  to  the  jury  for  determination  by  ques- 
tions Nos.  19  and  20  in  the  special  verdict  Question  19  was 
as  follows:  "Was  there  a  contract,  express  or  implied,  be- 
tween Bing  and  the  bank,  that  Eing  should  receive  a  salary 
from  the  bank  as  president?  ^'  This  question  the  jury  an- 
swered in  the  affirmative.  It  is  contended  that  the  proof 
bearing  on  this  issue  is  materially  different  upon  this  trial 
from  that  upon  the  former  trial,  wherein  this  court  held  that 
there  was  testimony  from  which  a  jury  might  infer  an  express 
contract  between  defendant  and  the  bank,  whereby  it  agreed 
to  pay  the  defendant  a  salary  for  his  services  as  president  of 
the  bank.  After  a  painstaking  examination  of  the  evidence 
of  both  trials,  in  so  far  as  it  is  before  us,  we  find  that  there 
is  a  material  difference  upon  this  question.  On  the  former 
trial  there  was  evidence  tending  to  show  that  the  defendant 
at  a  meeting  of  the  board  of  directors  demanded  that  he  be 
compensated  for  his  services  as  president  after  his  election 
to  that  office,  and  was  then  informed  by  the  members  of  the 
board  that  the  corporation  expected  to  pay  him  a  reasonable 
<;ompensation  for  such  services,  though  no  formal  action  was 
taken  fixing  the  amount.  It  also  appeared  that  defendant 
placed  reliance  on  such  promises  in  continuing  his  services 
as  president  This  evidence  called  for  submission  of  this 
issue  to  the  jury,  though  the  evidentiary  facts  thus  adduced 
were  not  of  a  strong  and  conclusive  character.  Upon  this 
trial  no  such  evidence  was  adduced.  There  is  evidence  that 
defendant  had  interviewB  with  individual  members  of  the 
board  at  times  other  than  at  board  meetings;  that  at  one 
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meeting  of  the  board  defendant  called  attention  to  his  claim 
for  compensation  and  was  met  with  the  objection  from  a 
member  of  the  board  that  the  bank  ought  not  to  pay  for  such 
services,  and  that  no  action  was  taken  by  the  board.  We  have 
discovered  no  other  evidence  on  this  question,  nor  do  counsel 
point  to  any  in  the  record.  This  state  of  the  evidence  leaves 
the  case  without  proof  of  any  express  contract  that  defend- 
ant should  receive  a  salary  for  his  services  as  president. 

The  question  in  the  special  verdict  upon  this  issue  was  to 
the  eflFect  that,  if  there  was  an  implied  contract  between  the 
l)ank  and  defendant  to  pay  for  these  services,  the  bank  be- 
came liable  therefor.  The  submission  of  this  question  was 
error.  A  president  of  a  corporation  cannot  sue  upon  an  im- 
plied contract  to  enforce  a  claim  for  ser\4ces  as  an  officer, 
when  he  is  a  stockholder  or  director.  The  adjudications  are 
to  the  effect  that  such  officer  must  show  an  express  contract 
for  compensation  as  a  basis  for  such  a  claim.  Though  this 
question  was  not  before  the  court  for  decision  on  the  first  ap- 
peal, it  is  apparent  from  the  questions  decided  that  the  court 
entertained  this  view.  Among  the  authorities  in  support  of 
this  rule  are  the  following:  2  Cook,  Corporations,  §  657; 
Commomvcaltli  Ins,  Co.  v.  Crane,  6  Met.  64;  Illinois  L,  Co. 
V.  Hough,  91  111.  G3 ;  Farmers'  L.  &  T,  Co.  v.  H.  E.  Co.  152 
X.  Y.  251,  46  N.  E.  504;  Fitzgerald  <&  M.  C.  Co.  v.  Fitz- 
gerald, 137  U.  S.  98,  11  Sup.  Ct.  36;  Sears  v.  Kings  Co.  E. 
li.  Co.  152  Mass.  151,  25  N.  E.  98.  The  cases  in  seeming 
conflict  with  this  ruling  generally  present  the  distinguishing 
features  that  the  services  rendered  for  which  recovery  was 
claimed  were  either  for  extraordinary  services  rendered  out- 
side the  usual  official  duties,  or  cases  where  a  person  other 
than  a  director  or  stockholder  accepted  an  election  to  such  a 
position  under  some  person  or  body  authorized  to  elect  and 
employ  some  one  not  considered  with  the  corporation. 

We  encounter  another  difficulty  in  tliis  question  of  the  spe- 
cial verdict,  which  also  affects  the  other  questions  submitted 
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to  the  jury,  whereby  they  were  to  find  whether  there  was  a 
contract,  "express  or  implied,"  that  defendant  should  receive 
compensation  for  the  sendees  specified  in  tlie  several  counter- 
claims. The  questions  propounded  are  framed  alike  in  this 
respect.  The  one  relating  to  his  salary  was  whether  there  w^as 
an  "express  or  implied"  contract  for  compensation.  To  this 
the  jury  answered  "Yes."  This  answer  not  onlv  leaves.it  un- 
certain  whether  the  jury  found  there  was  an  expr(»ps  or  im- 
plied contract  between  the  parties,  but  we  are  unable  to  ascer- 
tain whether  the  jury  agreed  that  either  contract  was  made. 
A  part  of  them  may  have  foimd  there  was  an  express  con- 
tract, but  no  imi^lied  one;  and  the  others  may  have  reached 
the  conclusion  that  there  was  an  implied,  but  no  express,  con- 
tract. Thus  it  is  rendered  uncertain  whether  the  jury  in  fact 
determined  this  issue.  This  difficulty  could  probably  have 
been  successfully  avoided  by  an  appropriate  instruction  di- 
recting the  jury  to  the  effect  that,  whichever  fact  they  found, 
under  the  alternative  inquiry  of  this  question,  must  be  as- 
sented to  by  all  the  jurors.  But  no  such  information  was  con- 
veyed to  them.  Under  these  circumstiinces  the  question  is 
faulty  for  duplicity,  and  is  fatally  defective  for  uncertainty 
as  to  the  determination  of  the  issue.  Carroll  t\  Boh  an,  43 
Wis.  218;  Gunlher  v,  Ullrich,  82  Wis.  222,  52  X.  W.  88; 
KlocUnslci  V.  Shores  L.  Co,  93  Wis.  417,  07  X.  W.  034; 
Shaw  V.  GilbeH,  111  Wis,  165,  SCy  X.  W.  188;  Gchl  i\  ifil- 
wavkee  P,  Co.  116  Wis.  263,  93  X.  W.  26.  It  may  aid  in 
framing  single,  direct,  and  plain  questions  to  omit  the  words 
"express  or  implied"  from  the  question  of  the  special  verdict 
on  this  and  like  issues,  and  embody  the  necessary  information 
which  the  jury  should  possess  as  to  the  two  classes  of  con- 
tracts in  an  instruction  with  a  direction  that,  in  order  to  find 
either  contract  as  a  fact  in  the  case,  the  assent  of  all  the  jurors 
is  necessary  to  make  it  a  valid  verdict.  The  questions  of  the 
special  verdict  covering  the  other  counterclaims  is  open  to  the 
same  objection,  which  leaves  the  material  issues  of  the  several 
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counterclaims  undetermined,  and  renders  a  new  trial  of  the 
action  unavoidable. 

Some  other  errors  are  alleged  and  presented,  which  should 
be  noted  in  view  of  the  fact  that  a  new  trial  must  be  had. 
The  court  instructed  the  jury  with  reference  to  the  allowance 
of  interest  on  amounts  found  due  defendant  for  services  as 
follows : 

"After  you  have  determined  such  amount,  you  will  com- 
pute interest  thereon  at  the  rate  of  six  per  cent,  per  annum 
from  the  date  that  these  services  were  completed  pertaining 
to  such  matter,  and  the  total  amount  of  interest  and  value  so 
foimd  by  you  will  be  the  sum  which  you  should  insert  in 
your  answer." 

Under  the  decisions  of  Laycock  v.  Parker,  103  Wis.  161, 
79  N.  W.  327,  and  Remington  v.  Eastern  R.  Co.  109  Wis. 
354,  84  N.  W.  898,  85  N.  W.  321,  interest  should  not  run 
until  a  demand  has  been  made  "sufficiently  specific  to  infonn 
the  debtor  of  the  claim  made"  to  enable  him  to  ascertain  what 
amount,  under  the  circiunstances,  he  ought  to  pay. 

In  connection  with  question  No.  19  of  "the  special  verdict, 
the  court  in  effect  instructed  the  jury  that  the  conduct  of  tlie 
officers  and  agents  of  a  corporation  in  respect  to  the  payment 
of  a  salary  to  the  president  for  his  official  services  would  bind 
it  under  the  same  circumstances  as  an  individual.  As  wo 
have  shown  above,  this  is  not  the  rule  between  a  corporation 
and  its  stockholders  and  directors,  when  they  act  as  its  offi- 
cers. 

Some  general  exceptions  were  taken  to  portions  of  the 
charge  which  include  two  or  more  distinct  propositions. 
Under  such  circumstances  the  exception  does  not  avail  to  pre- 
sent any  question  for  review.  Tebo  v.  Augusta,  90  Wis.  405, 
63  K".  W.  1045 ;  Slieppard  v.  Bosenhrans,  109  Wis.  58,  85 
K  W.  199 ;  Dean  v,  C.  &  N.  W.  R.  Co.  43  Wis.  305 ;  Estate 
of  Kessler,  87  Wis.  660,  59  N.  W.  129. 

Other  errors  assigned  pertain  principally  to  questions  de- 
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-cided  upon  the  former  appeals,  and  nothing  can  be  added  to 
what  is  there  stated.  The  exception  to  the  court's  ruling 
upon  the  objection  to  the  cross-examination  of  plaintiff  and 
Mt.  Yoxmians  as  to  transactions  with  the  bank  is  not  likely 
to  arise  upon  another  trial,  so  we  need  not  examine  it. 

By  the  Court. — The  judgment  of  the  circuit  court  is  re- 
versed, and  the<5ause  is  remanded  for  a  new  trial. 


Smith,  Respondent,  vs.  Willing,  Appellant 
Notemher  21 — December  IS,  1904. 

Bills  and  notes:  Negotiability:  Blanks:  Authority  to  fill:  Judgment 
on  cognovit:  Action  on  such  judgment:  Defenses:  Estoppel. 

1.  A  promissory  note  was  upon  a  printed  form  which,  after  the 
printed  words  "pay  to  the  order  of,"  contained  a  singrle  blank 
line  terminating  in  the  word  "dollars."  In  this -blank  line  the 
words  "twenty-flVe  hundred"  were  written  at  the  extreme  left, 
so  as  to  leave  no  space  whatever  in  front  of  them  foi  the 
name  of  a  payee,  and  were  joined  to  the  printed  portion  with- 
out physical  break  or  separation.  A  warrant  of  attorney,  em- 
bodied in  the  note,  provided  that  judgment  might  be  confessed 
in  favor  of  the  holder.    Held: 

(1)  That  part  of  the  writing  which  sought  to  express  the 
promise  made,  showed  an  intent  that  It  be  payable  only  to  some 
person,  or  that  person's  order,  and  negatived  Intent  to  make  it 
payable  to  whoever  might  happen  to  acquire  possession,  with- 
out indorsement,  from  the  original  payee. 

(2)  The  mere  authority  to  confess  judgment  in  favor  of  the 
holder  was  insufficient  to  overcome  the  clear  declaration  that 
the  note  was  payable  to  the  order  of  a  person  intended  to  be 
named,  but  who  by  mistake  was  not  named. 

(3)  It  being  a  promise  to  pay,  other  than  to  bearer,  which 
was  not  certain  as  to  the  payee,  it  was  not  negotiable. 

"2.  In  such  case,  the  writing  being  joined  to  the  printed  portion 
without  physical  break  or  separation,  the  omission  of  the  name 
of  the  payee  was  not  the  leaving  of  a  blank  which  the  plaintiff, 
as  possessor,  was  thereby  impliedly  authorized  to  fill. 
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3.  Defendant  executed  a  note,  with  warrant  of  attorney,  intending 

to  become  liable  to  a  bank  for  money  loaned  by  it  to  his  son 
personally,  and  refused  to  become  liable  thereon  for  pre- 
existing debts  of  a  corporation  of  which  his  son  was  president. 
The  note  was  non-negotiable  by  reason  of  omission  to  name 
fi^ny  payee.  Plaintiff,  being  a  creditor  of  the  corporation,  took 
its  note,  and  received  defendant's  note  as  collateral.  Such 
corporation  became  bankrupt  and  ceased  to  exist.  Thereafter 
judgment  on  cognovit  was  entered  in  Illinois,  and  action 
brought  on  that  judgment  in  the  proper  Wisconsin  couft. 
Heldf  that  the  instrument  being  non-negotiable  the  plaintiff 
could  gain  none  of  those  technical  advantages  which  run  with 
negotiable  instruments,  and,  it  being  an  attempt  to  enforce 
a  liability  defendant  never  had  agreed  to  assume,  a  defense  of 
non-liability  was  meritorious  and  equitable. 

4.  Plaintiff  took,  as  collateral,  from  a  corporation  of  which   de- 

fendant's son  was  president,  a  note  of  defendant  which  failed 
to  name  any  one  as  payee.  There  was  no  express  representation 
of  authority  to  use  the  note  as  collateral,  and  plaintitf,  "when 
he  took  the  note,  failed  to  observe  the  absence  of  any  payee's 
name,  and  did  not  require  the  person  from  whom  he  obtained 
the  note  to  indorse  it.  Held,  that  plaintiff  was  precluded  from 
any  right  to  invoke  estoppel. 
Cassoday,  C.  J.,  and  Mabshall,  J.,  dissent. 

Appeal  from  a  judgment  of  tlie  circuit  court  for  La 
Crosse  county :  J.  J.  Fruit,  Circuit  Judge.    Reversed, 

Action  upon  a  judgment  of  the  circuit  court  for  Cook 
county,  Illinois,  entered  July  24,  1899,  witliout  service  of 
process,  upon  cognovit,  based  upon  a  certain  writing  in  fol- 
lowing words: 

"$2,500.00.  La  Crosse,  Wisconsin,  Sept.  2,  ^97. 

Four  months  after  date  for  value  received, — I  promise  to 
pay  to  the  order  of  twenty-five  hundred  dollars,  at  the  office 
of  People's  Bank,  Bloomington,  Illinois,  with  interest  at 
seven  per  cent,  per  annum. until  paid. 

'*And  to  secure  the  payment  of  said  amount  I  hereby  au- 
thorize, irrevocably,  any  attoniev  of  anv  court  of  record  to 
nppear  for  me  in  such  court,  in  term  time  or  vacation,  at  any- 
time hereafter,  and  confess  a  judgment  without  process  in 
f  n-or  of  the  holder  of  this  note,  for  such  an  amount  as  mav 
i  ('  due  and  also  for  such  an  amount  as  may  become  due  there- 
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on,  together  witli  costs  and  fifty  dollars  attorney's  fees,  and  to 
waive  and  release  all  errors  which  may  intervene  in  any  such 
proceedings,  or  in  execution  thereon,  and  consent  to  immediate 
execution  upon  such  judgment,  hereby  ratifying  and  confirm- 
ing all  that  my  said  attorney  may  do  by  virtue  thereof." 

"John  Willing." 

That  note  was  upon  a  printed  form  which,  after  the  words 
"pay  to  the  order  of,"  contained  a  single  blank  line  terminat- 
ing in  the  word  "dollars ;"  the  words  "twenty-five  himdred" 
being  written  at  the  extreme  left  of  that  line,  so  as  to  leave  no 
space  whatever  in  front  of  them  for  the  name  of  a  payee. 
The  plaintiff's  attorney,  before  taking  judgment  in  Illinois,, 
had  interlined  between  the  words  "pay  to  the  order  of"  and 
the  'words  "twenty-five  hundred"  the  name  of  Edward  E, 
Smith.  The  defenses  alleged  were,  first,  that  the  judgment 
was  taken  irregularly  under  the  statutes  of  Illinois,  in  that  no 
proof  by  affidavit  was  made  that  the  defendant  was  living,  or 
that  some  part  of  the  debt  was  still  due ;  and,  as  counterclaim, 
set  up  the  alteration  of  the  note,  without  authority  or  right, 
by  the  insertion  of  the  name  of  Edward  E.  Smith j  and  that 
Smith  came  into  possession  of  the  note  fraudulently  and  with- 
out consideration.  Judgment  was  prayed  for  dismissal  of 
the  complaint,  and  for  injunction  against  further  enforce- 
ment of  the  Illinois  judgment.  There  was  evidence  that  the 
defendant's  son,  L.  G.  Willing,  being  engaged  in  mercantile 
business  in  Bloomington,  Illinois,  in  association  with  oue 
Xelson,  as  a  corporation,  applied  to  his  father  for  a  note  to 
be  used  at  the  Bloomington  bank  for  tlie  purpose  of  obtaining 
money  to  buy  out  his  partner,  and  that  accordingly  this  note 
was  given  for  that  purpose  only,  the  son  L.  G.  Willing,  at  the 
same  time  giving  to  his  father  his  own  note  for  a  like  amount ; 
that  both  parties  supposed  that  the  note  was  payable  to  the 
Bloomington  bank;  that  a  day  or  tvvo  afterward  a  negotiation 
took  place  with  the  plaintiff,  who  was  a  creditor  for  goods 
furnished  to  said  corporation  to  nearly  the  amount  of  $2,500, 
whereby  it  was  agreed  that  he  should  advance,  either  in  money 
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or  goods,  so  as  to  bring  the  debt  up  to  $2,500,  should  take  a 
note  from  the  corporation,  and  receive  this  note  as  collateral. 
There  is  dispute,  whether  L.  G.  Willing  participated  in  this 
arrangement,  or,  as  he  claims,  it  was  m^de  by  the  partner 
]S"el8on,  without  his  knowledge  or  participation,  he  having 
reached  the  conclusion  that  the  note  was  worthless.  In  the 
fall  of  1898  the  Bloomington  department  store  failed,  and,  on 
application  of  its  assets,  such  sum  was  received  by  the  plaint- 
iff as  reduced  his  debt  to  about  $800.  The  trial  court  found 
that  the  note  was  delivered  to  L.  Q.  Willing  by  the  defendant 
to  enable  the  former  to  obtain  credit  for  himself  on  the  same, 
and  refused  a  requested  finding  that  it  was  delivered  for  the 
purpose  of  borrowing  money  at  the  Bloomington  bank.  *  He 
also  found  the  delivery  of  the  note  to  the  plaintiff  for  the 
purpose  above  stated,  and  the  alteration  thereof  at  the  direc- 
tion of  the  plaintiff,  and  concluded  that  there  was  due  the 
plaintiff  from  the  defendant  the  sum  adjudged  by  the  Illinois 
judgment,  whereupon  judgment  for  the  plaintiff  was  ren- 
dered, from  which  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  McConnell  & 
Schweizer,  and  oral  argument  by  J.  E.  McConnell, 

Benjamin  F,  Bryant,  for  the  respondent. 

Dodge,  J.  The  parties  seem  not  to  controvert  the  proposi- 
tion that  under  the  law  of  Illinois,  as  under  that  of  Wiscon- 
sin, a  judgment  entered  upon  cognovit  under  power  of  at- 
torney, and  without  service  of  process  or  other  notice  to  the 
defendant,  is  subject  to  review  either  by  direct  attack  on 
motion,  by  suit  in  equity,  or  by  defense  when  the  judgment 
is  made  the  basis  of  an  action.  Brown  v.  Parker,  28  Wis. 
21 ;  Lake  v.  Cook,  16  111.  353 ;  Wyman  v.  Yeomans,  84  HI. 
403.  Nor  do  they  disagree  upon  the  proposition  that  the 
judgment  of  the  Illinois  court  must  be  accorded  exactly  the 
same  faith  and  credit  by  our  courts  as  it  would  be  given  by 
the  courts  of  Illinois,  by  virtue  of  the  provisions  of  the  fed- 
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eral  constitution.  Brown  v.  Parker,  supra.  A  further  prop- 
osition as  to  which  there  is  and  can  be  no  dispute  is  that,  how- 
ever irregular  may  have  been  the  procedure  resulting  in  the 
judgment  on  cognovit,  it  will  be  disturbed  collaterally  only 
in  case  of  meritorious  equitable  defense  thereto.  Brown  v. 
Parker,  supra. 

Plaintiff's  principal  contention  is  that  this  is  a  negotiable 
promissory  note  on  either  of  two  theories :  First,  that,  by  rea- 
son of  the  provision  in  the  power  of  attorney  embodied  in  the 
note  that  judgment  may  be  confessed  in  favor  of  the. holder, 
the  silence  of  the  promissory  part  of  the  note  itself  as  to  a 
payee  is  supplied,  and  the  note  becomes,  by  its  terms,  a  note 
payable  to  bearer ;  secondly,  that  omission  of  the  name  of  the 
payee  is,  in  practical  effect,  the  leaving  of  a  blank  which  any 
person  having  possession  of  the  note  is  thereby  impliedly  au- 
thorized to  fill  up ;  the  further  contention  being  that,  if  this 
is  a  negotiable  promissory  note,  the  defendant  has  no  merit- 
orious defense  based  upon  the  agreement,  at  the  time  it  was 
given,  that  it  should  be  used  only  for  a  special  purpose,  since 
the  very  purpose  of  the  law  merchant  is  to  give  such  cur- 
rency and  certainty  to  negotiable  paper  that  equities  exist- 
ing only  between  the  original  parties  cannot  affect  subsequent 
hona  fide  holders  for  value.    Young  v.  Ward,  21  111.  226. 

The  first  ground  on  which  plaintiff  asserts  negotiability,  we 
deem  untenable.  The  part  of  the  entire  writing  which  seeks 
to  express  the  promise  made  clearly  shows  an  intent  that  it 
be  payable  only  to  some  person  or  that  person's  order,  and 
thus  negatives  intent  to  make  it  payable  to  whoever  may  hap- 
pen to  acquire  possession,  without  indorsement  from  the  orig- 
inal payee.  The  two^  conceptions  are  antagonistic.  *We  can- 
not think  the  mere  authority  to  confess  judgment  in  favor  of 
the  holder  sufficient  to  overcome  that  clear  declaration  in  the 
promissory  portion.  That  would  be  an  entirely  proper  and 
enforceable  provision  if  some  person  had  been  in  fact  named 
as  payee.     It  surely  would  not  then  suffice  to  transform  the 
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note  into  one  payable  by  its  terms  to  bearer.  Nat.  Exch.  Bank 
V,  Wiley,  25  Sup.  Ct.  70.  We  cannot  avoid  the  conclusion 
that  the  paper  on  its  face  shows  that  a  payee  was  intended  to 
be  named  but  bv  mistake  was  not  named.  That  this  was  the 
intent  is  confirmed  by  the  evidence,  which  shows  clearly  that 
both  parties  to  the  making  of  the  instrument  intended  to 
make  it  payable  to  the  order  of  the  People's  Bank  of  Bloom- 
ington,  and  supposed  they  had  done  so.  A  promise  to  pay, 
other  than  to  bearer,  which  is  not  certain  as  to  the  payee,  is 
not  negotiable,  w4th  certain  well-defined  conventional  excep- 
tions not  at  all  applicable  here.  Mcintosh  v.  Lytic,  26  Minn. 
336,  3  K  W.  983;  Alexander  v,  Thompson,  42  Minn.  498, 
44  K  W.  534;  Brown  v.  GUman,  13  Mass.  158.  Xo  evi- 
dence  of  any  different  rule  in  Illinois  was  introduced,  hence 
presumption  of  identity  arises.  Slaughter  v.  Bernards,  88 
AVis.  Ill,  59  N.  W.  576. 

The  next  contention  rests  upon  a  perfectly  well-established 
rule,  that  the  delivery  of  a  negotiable  instrument  containing 
a  blank  space  for  any  of  the  material  elements  thereof  im- 
plies authority  to  fill  up  such  blank  in  the  hands  of  any  one 
to  whom  it  may  come.  Snyder  v.  Van  Dor  en,  46  Wis.  002, 
1  K  W.  285;  Johnston  E.  Co.  v.  McLean,  57  Wis.  258,  15 
]S^.  W.  177;  Johnson  v.  Weed  &  0.  Mfg.  Co.  103  Wis.  291, 
295,  79  N.  W.  236;  Angle  v.  Northwestern  M.  L.  bis.  Co. 
92  U.  S.  330;  Dinsmore  v.  Duncan,  57  X.  Y.  573.  This  rule 
is  based  on  implied  agreement  with  any  one  who  may  become 
the  owner,  and  is  not  to  be  confused  in  principle  or  applica- 
tion with  those  cases,  some  of  w^hich  are  cited  above,  where 
an  incomplete  instrument  is  delivered  to  one,  not  as  payee, 
but  as  agent,  with  authority  to  make  it  complete,  and  where 
the  agent  exceeds  his  authority ;  for  the  insertion  of  plaintiff's 
name  in  this  paper  was  not  made  by  defendant's  agent,  but 
by  plaintiff  himself,  under  his  claimed  rights  as  owner.  Thia 
implied  authority  depends,  however,  on  the  very  existence  of 
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a  blank.  There  is  no  right  in  the  holder  of  a  contract,  negoti- 
able or  otherwise,  to  rewrite  it  or  insert  omitted  provisions, 
except  where  the  signer,  by  leaving  a  blank,  obviously  de- 
livers it  with  such  intention.  In  the  instrument  before  us 
there  was  no  blank ;  the  writing  joined  to  the  printed  portion 
without  physical  break  or  separation.  True,  there  was  an 
hiatus  in  sense,  but  that  does  not  carry  with  it  any  authority 
to  supply  the  missing  term.    , 

We  must  therefore  reach  the  conchision  that  this  instru- 
ment is  not  negotiable.  Whether  it  is  absolutely  void  as  a 
contract,  either  originally,  because  containing  no  promise  to 
pay  to  any  one,  or  subsequently,  because  of  illegal  alteration 
by  plaintiff,  for  both  which  contentions  there  is  authority, 
we  need  not  decide.  Being  nonncgotiable,  the  plaintiff  could 
gain  none  of  those  technical  protections  or  advantages  which 
run  with  that  class  of  contracts.  He  can,  at  most,  rely  on 
equitable  doctrines  of  estoppel,  if  he  was  misled  to  his  hurt 
by  defendant's  act.  Defendant,  of  course,  had  a  perfect  right 
to  make  his  own  contract.  He  had  the  right  to  say  he  would 
be  liable  to  the  Bloomington  bank  for  money  to  be  loaned  to 
his  son,  personally,  and  to  refuse  to  become  liable  for  pre- 
existing debts  of  the  corporation  of  which  his  son  was  presi- 
dent. He  did  agree  to  the  former,  and  not  to  the  latter,  to 
which,  however,  the  judgment  subjects  him,  obviously  to  his 
injury,  for  the  corporation  is  bankrupt  and  out  of  existence, 
and  he  can  have  no  hope  of  reimbursement  from  it.  His  de- 
fense, therefore,  to  the  liability  asserted  is  not  technical,  but 
meritorious  and  equitable.  It  is  that  he  never  agreed  to  as- 
sume  it. 

Notwithstanding  all  this,  however,  he  might  still  be  equi- 
tably estopped  to  deny  liability  if  plaintiff  had  been  induced 
to  change  his  position  in  reliance  upon  acts  of  defendant 
which  the  latter  intended  to  have  such  effect,  or  ought  reason- 
ably to  have  anticipated  would  do  so.    Gove  v.  }Yhitej  20  Wis. 
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425,  437;  Anderson  v.  Gohum,  27  Wis.  558,  566;  Kingnum 
V.  Oraham,  51  Wis.  232 ;  Simonsen  v.  Stachlewicz,  82  Wis. 
338,  52  N.  W.  310;  Brothers  v.  BanJc  of  Kavkauna,  84  Wis. 
381,  397,  54  N.  W.  786;  Mygatt  v.  Tarbell,  85  Wis.  457, 
467,  55  N".  W.  1031 ;  Loizeaux  v.  Fremder,  ante,  p.  193,  101 
N.  W.  423.  The  plaintiff  does  not  claim  that  there  was  any 
express  representation  to  him  by  L.  G-.  Willing  that  defend- 
ant had  given  any  authority  to  use  the  note  as  collateral  to 
the  corporation's  debts ;  hence,  if  misled  at  all,  such  mislead- 
ing must  have  been  by  the  instrument  itself.  He  testifies, 
however,  that  at  the  time  of  taking  the  note  he  did  not  observe 
the  absence  of  any  payee's  name ;  hence,  so  far  as  he  kne^ 
it  might  have  been  payable  expressly  to  some  third  person ; 
so  that  on  no  theory  could  he  reasonably  expect  to  get  any 
title  to  it  without  such  payee's  indorsement  Such  negligence 
would  seem  to  preclude  him  from  any  right  to  invoke  estop- 
pel; it  is  not  reliance  upon  any  act  of  defendant.  Pier  v. 
Bullis,  48  Wis.  429,  434,  4  K  W.  381 ;  Kingman  v.  Oraham, 
supra;  Trenton  B.  Co.  v.  Duncan,  86  N".  Y.  221.  Independ- 
ently of  this,  however,  we  cannot  discover  anything  in  the 
note  itself  to  justify  him  in  supposing  it  was  intended  for 
him.  As  already  stated,  it  showed  on  its  face  an  intent  by 
defendant  to  become  bound  to  some  person  or  that  person's 
order.  He  did  not  assume  that  L.  G.  Willing  was  the  per- 
son, for  he  did  not  require  him  to  indorse.  If  he  assumed 
that  from  the  omission  to  name  a  payee  there  resulted  a  riglit 
in  any  holder  to  insert  his  own  name,  then  he  made  a  mistake 
of  law;  but  surely  defendant  cannot  be  charged  with  duty 
to  anticipate  such  a  mistake.  He  had  the  right  to  expect  that 
any  one  dealing  with  the  paper  would  act  in  recognition  of 
established  rules  of  law.  Loizeaux  v.  Fremder,  supra.  If, 
however,  plaintiff  had  inferred,  as  he  must  if  he  read  the 
paper,  that  there  was  a  mere  omission,  that  some  one  was  in- 
tended to  be  named  as  payee,  and  that  to  complete  the  instru- 
ment that  person's  name  must  be  added,  he  certainly  was  put 
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upon  inquiry  to  ascertain  that  person.  There  was  nothing  to 
warrant  him  in  believing  that  he,  of  all  the  world,  was  tlie 
one. 

« 

The  legal  principles  above  announced,  applied  to  the  un- 
disputed facts  that  the  only  contract  made  by  defendant  and 
attempted  to  be  expressed  by  the  so-called  "note"  was  merely 
to  be  liable  to  the  Bloomington  bank,  or  its  order,  and  only 
for  money  to  be  loaned  L.  G.  Willing  personally,  result  in 
the  conclusion  that  defendant  never  became  liable  at  all  to 
the  plaintiff,  and  therefore  is  entitled  to  judgment  denying 
plaintiff  any  recovery,  and  enjoining  any  further  attempted 
enforcement  of  the  judgment  entered  in  Illinois  upon  cog- 
novit. 

By  the  Court. — Judgment  reversed,  and  cause  remanded 
with  directions  to  enter  judgment  in  accordance  with  the 
prayer  of  the  answer  and  counterclaim. 

Cassoday,  C.  J.  (dissenting).  The  defendant's  signature 
to  flie  written  instrument  in  question  is  imdisputed.  At  the 
time  of  signing  that  instrument,  the  defendant  received  from 
his  son  his  note  for  the  same  amount — $2,500.  The  son  re- 
sided at  Bloomington,  Illinois.  He  was  president  of  the  cor- 
poration mentioned  in  the  opinion  of  the  court,  and  testified 
that  his  father  gave  him  the  paper  to  see  if  he  could  get 
money  on  it  from  .the  People's  Bank  of  Bloomington,  and,, 
among  other  things,  said : 

"I  had  no  arrangement  at  all  with  my  father  concerning, 
getting  money  on  this  paper,  only  I  gave  him  another  note 
in  place  of  it.  I  was  intending  to  use  the  money  I  was  to> 
get  at  the  bank  to  buy  the  shares  of  my  former  partner." 

The  defendant  testified  to  nothing  to  the  contrary.  The 
instrument  in  question,  therefore,  was  based  upon  a  good  con- 
sideration, being  a  note  of  equal  amount  It  was  given  for 
the  very  purpose  of  raising  money  to  aid  the  son  in  the  busi- 
ness of  the  corporation — ^buying  out  his  partner's  stock.  The 
Vol.123— 25 
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attorney  who  appeared  in  the  case  in  behalf  of  the  defendant 
was  expressly  authorized  to  appear  for  him  and  confess  judg- 
ment without  process.    Certainly  the  Illinois  court  had  juris- 
diction over  the  defendant  and  the  subject-matter  in  enter- 
ing judgment  against  the  defendant.     That  judgment  is  en- 
titled to  full  faith  and  credit,  and  to  the  same  validity  and 
effect  in  this  state  that  it  had  in  Illinois.     Sec.  1,  art.  IV, 
Const.  U.  S. ;  Mills  v,  Duryee,  7  Cranch,  481 ;  Hampton 
V,  McConnel,  3  Wheat.   234;  Sanborn  i\  Perry,  86  Wis. 
361,  366,  56  N.  W.  337,  and  cases  there  cited;  Frame  v. 
Thormavn,  102  Wis,  653,  669,  79  N.  W.  39;  8.  C.   176 
U.  S.  350,  20  Sup.  Ct.  446.    Such  full  faith  and  credit,  in 
my  judgment,  precludes  a  collateral  attack,  in  the  court  of 
another  state,  based  upon  mere  irregularities  and  errors  not 
going  to  the  jurisdiction  of  the  court  rendering  the  judgment,* 
nor  to  the  consideration  upon  which  the  judgment  is  based. 
The  power  of  a  court  to  set  aside  its  own  judgments  for  irreg- 
ularities or  errors,  within  a  limited  time,  may  be  conceded, 
but  tho  power  of  other  courts — ^not  appellate — is  limited  to 
matters  of  jurisdiction  and  substantial  rights.    Whether  the 
instrument  was  used  to  raise  money  from  the  People's  Bank 
of  Bloomington,  or  otherwise  used  by  the  son  to  help  out  tho 
corporation  of  which  he  was  the  president,  or  to  buy  out  his 
partner,  was  of  no  material  consequence  to  the  defendant; 
and  the  son  is  not  here  complaining.     The  liability  of  the  de- 
fendant does  not  depend  upon  the  negotiability  of  the  instru- 
ment, but  upon  whether  there  was  a  good  and  valid  consider- 
ation for  his  promise  to  pay.    Equity  regards  substance,  not 
form.    The  defendant  executed  and  delivered  the  instrument 
in  consideration  of  his  son's  note  for  the  same  amount,  and 
without  any  fraud  being  practiced  upon  him.    To  my  mind, 
there  is  a  failure  to  present  any  meritorious  defense  such  as 
could  be  establisliod  in  a  court  of  Illinois,  outside  of  the  one 
in  which  the  judgment  was  rendered.     Atkinson  v.  Foster, 
134  111.  472,  25  X.  E.  52S ;  Uempstead  v.  Humphrey,  38  HI. 
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90;  Hansen  v.  Schlednger,  125  111.  230,  17  N.  E.  718; 
Burch  V.  West  134  111.  268,  25  N.  E.  658 ;  Farwell  v.  Hus- 
ton, 151  111.  239,  37  K  E.  864;  Blake  v.  State  Bank,  178 
111.  182,  52  X.  E.  957. 

Maeshall,  J.  {dissenting),  I  cannot  concur  in  the  decis- 
ion in  this  case.  It  seems  that  my  brethren  have  overlooked 
two  important  matters,  either  of  which  properly  applied 
would  have  led  to  a  different  result.    I  will  state  them  briefly. 

In  Illinois  where  the  judgment  sought  to  be  enforced  was 
entered  the  doctrine  does  not  prevail  that  there  must  be  a  cer- 
tain payee  mentioned  in  a  paper  as  an  essential  to  its  being 
a  promissory  note,  or  that  there  xnust  be  a  blank  in  such 
paper  suggesting  authority  to  the  holder  to  fill  up  the  same 
by  w-riting  in  the  name  of  a  payee,  and  that  the  filling  up  of 
the  blank  is  a  condition  precedent  to  the  instruments  being 
treated  as  a  promissory  note.  A  writing  worded  thus :  "Good 
for  50  cents.  H.  C.  Meyers,  Sut." — in  ^Veston  v.  Myers, 
33  111.  424,  was  held  to  be  a  good  promissory  note,  enforci- 
ble  by  the  holder  without  the  addition  of  any  words  there- 
to, although  the  holder  might,  if  he  saw  fit,  have  written 
after  the  words  "cents"  payable  to  the  order  of  myself. 
The  doctrine  that  a  note  complete  in  form,  except  as  to  the 
name  of  the  payee,  a  blank  being  left  therein  therefor,  sug- 
gesting authority  to  the  holder  to  properly  fill  the  same,  was, 
in  effect,  said  to  be  applicable  to  any  paper  indicating  clearJy 
intention  by  the  maker  to  execute  a  negotiable  promissoi'y 
note.  That  is  recognized  by  text-writers  to  be  somewhat  out 
of  harmony  with  the  general  rule.  Randolph  on  Commer- 
cial Paper,  §  167  (2d  ed.).  However,  it  being  the  law  of  lUi- 
*nois  it  seems  that  the  instrument  in  question  would  be  re- 
garded there  as  a  good  negotiable  promissory  note  in  the 
hands  of  any  holder  for  value,  and  that  the  familiar  doctrine 
referred  to  by  my  brethren  permitting  the  impeachment  upon 
equitable  grounds  of  a  judgment  entered  by  confession  upon 
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an  attempt  being  made  to  enforce  the  same  does  not  apply^ 
It  could  not  be  successfully  invoked  in  the  courts  of  Illinois^ 
and  it  is  conceded  that  such  being  the  case  it  cannot  properly 
bo  so  invoked  here. 

My  brethren  considered  the  rights  of  the  parties  only  from 
the  standpoint  of  the  ordinary  relations  existing  between  the 
maker  and  a  bona  fide  holder  by  indorsement  of  a  negotiable 
promissory  note,  as  if  the  holder  of  such  a  note,  or  a  mere 
assignee  for  value  of  a  contract  to  pay  money,  could  not  under 
any  circumstances  be  safe  from  defenses  possessed  by  the 
payor  against  the  original  payee.    No  time  need  be  spent,  it 
seems,  demonstrating,  that  upon  principle  and  authority  such 
holder  may  by  the  law  of  estoppel  in  pais,  in  some  circum- 
stances, be  safe  against  such  defenses.     Wiggin  v.  Damrell^ 
4  N.  H.  69 ;  Bradford  v.  WilliamSj  91  K".  C.  7.    If  a  person 
puts  another  in  possession  of  a  chose  in  action  under  such  cir- 
cumstances as  to  suggest  to  others  that  it  is  free  from  any 
defense  in  such  person's  behalf,  he  cannot  change  that  ap- 
parent situation  to  the  prejudice  of  a  third  party  dealing, 
therewith  in  the  exercise  of  ordinary  care.    That  is  the  effect 
of  the  cases  cited.     The  principle  requires  no  discussion  to 
demonstrate  ita  correctness.     It  applies  to  this  case  in  my 
judgment.    In  any  view  that  can  be  taken  thereof,  appellant, 
in  effect,  held  out  his  son  to  be  the  owner  of  a  defective  prona- 
issory  note  and  the  possessor  of  an  equitable  right  to  its  re- 
formation and  of  authority  to  transfer  the  defective  instru- 
ment with  such  incidental  right.     Therefore  as  to  one  who 
parted  with  value  relying  upon  such  appearances,  he  is  es- 
topped from  changing  his  apparent  position  to  that  one's- 
prejudice.     Appellant's  secret  agreement  with  his  son  as  to 
the  use  to  be  made  of  the  note  cannot  properly  be  regarded 
as  the  foundation  of  an  equity  superior  to  that  possessed  b^ 
the  purchaser  from  the  son  who  acted  with  due  care  and  in 
good  faith,  relying  upon  appearances  for  which  appellant  was> 
responsible. 
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Bataviak  Bank,  Eespondent,  vs.  Minneapolis,  St.  Paul 
&  Saitlt  Ste.  Makte  Eaelway  Company,  Appellant 

November  21 — December  XS,  X90i, 

Assignment  of  accounts:  Rights  of  offset:  Agency:  Apparent  authority 

of  agent:  Evidence. 

1.  PlaintifE'B  assignor  was  in  the  habit  of  making  a  written  assign- 

ment of  its  monthly  account  against  defendant  for  castings  to 
the  plaintiff  bank,  and  sending  the  bill  so  assigned  to  the  pur- 
chasing agent  of  defendant,  who  returned  the  same  with  a 
signed  statement  acknowledging  the  receipt  of  such  account 
against  defendant,  stating  amount,  date  and  the  fact  of  its 
assignment.  The  writing  further  stated:  "The  net  amount 
thereof,  after  deducting  cost  of  transportation  and  other  reason- 
able charges,  to  be  paid  to  said  bank  when  adjusted  and  due." 
At  the  same  time  plaintiffs  assignor  was  purchasing  from  de- 
fendant acrap  brass,  and,  at  the  time  said  assignor  made  a 
voluntary  assignment,  defendant's  accounts  for  scilEip  brass 
amounted  to  one-half  of  the  bills  for  castings.  In  an  action 
on  such  assigned  accounts  defendant  sought  to  set  off  the  value 
of  the  scrap  brass  against  such  accounts,  and  offered  to  allow 
Judgment  to  be  taken  for  the  balance.  Held,  that  the  promise 
to  pay  the  net  amount  of  such  accounts  "after  deducting  cost  of 
transportation  and  other  reasonable  charges,"  excluded  other 
deductions. 

2.  In  such  case,  the  words  "other  reasonable  charges"  do  not  refer 

to  a  setoft  for  the  scrap  brass  sold. 
Z.  In  such  case,  the  evidence  of  a  long-continued  course  of  busi- 
ness dealing  in  regard  to  such  accounts  by  the  purchasing 
agent  of  defendant,  is  held  sufficient  to  create  an  apparent 
authority  in  the  purchasing  agent  to  make  such  agreement,  on 
which  plaintiff  had  a  right  to  rely,  notwithstanding  the  by- 
laws of  the  defendant  conferred  no  such  power. 


•Appeal  from  a  judgment  of  the  circuit  court  for  La  Crosse 
county :  J.  J.  Feuit,  Circuit  Judge.    Affirmed, 

This  is  an  action  to  recover  on  nine  separate  accounts  for 
merchandise  sold  by  the  John  James  Company,  a  manufact- 
uring corporation  of  La  Crosse,  to  the  defendant  between 
March,  1902,  and  January,  1903,  which  accounts  were  sev- 
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erally  assigned  to  the  plaintiff  with  the  knowledge  and  writ- 
ten consent  of  the  defendant ;  said  accounts  amounting  in  the 
aggregate  to  $6,529.53.  The  defendant  admits  the  sale  of 
the  goods,  but  seeks  to  set-off  against  the  accounts  certain 
sums  due  it  for  scrap  brass  sold  by  it  to  the  John  James  Com- 
pany, amounting  in  all  to  $1,871.67,  with  interest,  and  offers 
to  allow  judgment  to  be  taken  for  the  balance.  The  action 
was  tried  by  the  court,  and  the  facts  were  not  seriously  in  dis- 
pute. The  evidence  showed  that  the  John  James  Company, 
at  the  time  the  accounts  accrued,  was  operating  a  foundry  at 
La  Crosse,  and  had  been  in  that  business  for  many  years 
prior;  that  since  1890  the  John  James  Company  had  been 
manufacturing  and  selling  to  the  defendant  brass  castings 
and  otlier  articles,  rendering  monthly  bills  therefor,  w^hich 
bills  were  delayed  in  payment  for  several  months;  that,  in 
order  to  obtain  credit  at  the  plaintiff's  bank,  the  John  James 
Company  from  about  the  year  1890  was  in  the  habit  of  mak- 
ing a  written  assignment  of  each  monthly  bill  to  the  bank, 
and  sending  the  bill  so  assigned  to  the  purchasing  agent  of 
the  railroad  company,  with  a  written  instrument  attached, 
in  the  following  form  (blanks  being  properly  filled)  : 

"Please  Sign  and  Return. 
'^Eeceived (date)    of  John  James  Com- 
pany their  invoice  and  account  against  the  Minn.  St.  Paul 

&  Sault  Ste.  Marie  R.  E.  Company,  for   Dollars, 

dated and  assigned  to  Batavian  Bank  of  La  Crosse, 

Wis.  The  net  amoimt  thereof,  after  deducting  cost  of  trans- 
portation and  other  reasonable  charges,  to  be  paid  to  said 

bank  when  adjusted  and  due. 

(c • 

"(Signature  of  Purchasing  Agent)  ;" 

— that  the  purchasing  agent  in  each  case  signed  and  re- 
turned the  said  instrument,  with  the  invoice,  to  the  Jolin 
James  Company,  and  that  said  company  regularly  took  the 
same  to  the  plaintiff  bank,  gave  its  note  to  the  bank  for  the 
amount  of  the  invoice,  and  received  credit  therefor,  and  de- 
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livered  the  invoice,  with  the  accompanying  instrument,  to 
the  bank,  as  collateral  for  such  loan ;  that  the  defendant  com- 
pany in  due  time  sent  a  draft  to  the  John  James  Company 
for  the  amount  of  each  invoice,  payable  to  the  order  of  the 
bank,  which  draft  the  James  Company  delivered  to  the  bank 
in  payment  of  the  loan,  and  thereupon  received  back  the  note 
which  it  had  given  therefor ;  that  this  course  of  dealing  took 
place  regularly  nearly  every  month  until  the  failure  of  the 
John  James  Company,  in  February,  1903;  that  the  John 
James  Company  during  all  this  time  purchased  scrap  brass 
of  the  railroad  company,  their  bills  for  such  scrap  brass 
amounting  to  about  one  half  of  the  bills  for  castings,  and 
that  the  James  Company  generally  paid  for  such  scrap  brass 
by  drafts  purchased  of  the  bank  when  the  railroad  company 
sent  a  draft  in  payment  for  an  invoice  of  castings;  that  in 
February,  1902,  the  plaintiff  had  in  its  pos^session  eight  of 
such  invoices,  with  accompanying  assignments,  amounting  to 
over  $3,000,  and  wrote  to  the  defendant,  asking  when  they 
might  expect  to  be  paid  therefor,  and  whether  there  was  any 
claim  or  set-off  against  them,  and  defendant's  auditor  re- 
plied, recognizing  the  correctness  of  invoices  amounting  to 
$2,539.63,  and  charging  up  against  them  three  bills  for  scrap, 
and  inclosing  a  draft  for  a  balance  of  $494.60 ;  that  the  bank 
reftised  to  receive  said  draft,  and  returned  the  same  to  the 
John  James  Company,  and  that  John  James,  president  of  the 
company,  thereafter  saw  some  of  the  officers  of  the  defend- 
ant with  regard  to  the  matter,  and  some  time  afterwards  the 
defendant  paid  the  assigned  accoimts  to  the  bank  in  regular 
course  as  before ;  that  when  the  John  James  Company  made 
an  assignment  for  the  benefit  of  its  creditors  in  February, 
1903,  the  bank  owned  the  invoices  and  assignments  in  ques- 
tion, with  accompanying  written  instruments  attached,  and 
had  acquired  the  same  in  the  usual  course  of  business,  as  be- 
fore stated ;  that  it  filed  no  claim  in  the  assignment  proceed- 
ings for  the  amounts  represented  by  said  invoices. 
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The  trial  court,  upon  these  facts,  concluded  that  the  plaint- 
iff was  entitled  to  recover  the  full  amount  of  the  invoices, 
with  interest,  and  that  the  setoffs  claimed  by  the  defendant 
should  "not  be  allowed,  and  from  judgment  upon  these  find- 
ings the  defendant  appeals. 

Alfred  H.  Bright,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Woodward  &  Lees, 
and  oral  argument  by  0.  M.  Woodward. 

WiNSLOW,  J.  We  have  been  unable  to  see  why  the  judg- 
ment rendered  in  this  case  should  not  be  afllrmed.  It  was  en- 
tirely  competent  for  the  bank  to  take  assignments  of  the  in- 
voices in  question,,  and  such  assignments  alone  would  trans- 
fer good  title  thereto,  subject,  of  course,  to  all  proper  offsets 
which  the  defendant  then  had  against  the  assignor.  No  con- 
sent on  the  part  of  the  defendant  was  necessary  to  accomplish 
this  result.  But  such  assignments  alone  would  be  a  doubt- 
ful security,  especially  in  view  of  the  fact  that  the  assignor 
was  continually  buying  scrap  on  credit  from  the  railroad 
company.  It  would  seem  almost  a  demonstration  from  the 
wording  of  the  agreement  itself  that  this  was  the  very  diffi- 
culty which  the  written  agreement  executed  by  the  purchasing 
agent  of  the  railroad  company  was  intended  to  meet  and  cor- 
rect. Obviously  the  purpose  of  that  agreement  was  to  make 
the  assigned  invoice  better  security ;  otherwise  it  was  unneces- 
sary. The  bank  evidently  wished  a  direct  acknowledgment 
of  the  account,  and  an  agreement  to  pay  the  proceeds  to  it- 
self instead  of  to  the  assignor.  This  "is  just  what  the  written 
agreement  executed  by  the  purchasing  agent  and  attached  to 
each  invoice  does  in  unmistakable  words.  Not  only  this,  but 
the  promise  is  to  pay  the  net  amount  thereof  "after  deducting 
cost  of  transportation  and  other  reasonable  charges."  This 
excludes  other  deductions.  Certainly  the  words  "other  rea- 
sonable charges"  cannot  by  any  process  of  reasoning  be  logic- 
ally held  to  refer  to  set-offs  for  goods  sold. 
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When  the  bank  received  the  assigned  invoice,  with  this 
agreement  attached,  and  loaned  money  to  the  James  Com- 
pany on  the  faith  thereof,  its  right  to  recover  thereon  in  the 
event  of  nonpayment  of  the  loan  rests  upon  the  principles  of 
the  law  of  contracts,  which  are  so  well  understood  as  to  re- 
quire no  further  statemenj. 

But  it  isr  said  that  the  purchasing  agent  had  no  authority 
to  make  these  agreements,  and  evidence  was  introduced  tend- 
ing to  show-that  the  by-laws  of  the  company  conferred  no 
fluch  power  upon  him,  and  that  he  had  received  no  express 
authority  from  his  superior  oflBcers  to  execute  such  agree- 
ments. The  testimony  showed,  however,  that  the  purchasing 
agent  was  known  as  a  general  officer  of  the  defendant;  that 
he  purchased  all  the  material  for  the  road  on  his  own  judg- 
ment, and  that  for  twelve  or  thirteen  years  he  both  purchased 
the  brasses  and  sold  the  scrap,  and  made  the  agreements  in 
question  monthly ;  that  there  was  no  secrecy  in  these  arrange- 
ments, but  that,  on  the  contrary,  the  items  were  entered  in 
a  separate  account  in  one  of  the  railroad  books,  called  a 
^Voucher  register,"  with  the  credit  entry,  "Batavian  Bank 
for  brasses  bought  of  the  John  James  Co. ;"  and  that  each 
monthly  account  was  thereafter  in  due  time  paid  by  check 
or  draft  in  favor  of  the  bank. 

A  course  of  business  dealing  by  an  agent  so  public  and 
long  continued  as  this  is  surely  sufficient  to  create  an  appar- 
ent authority  which  may  be  safely  relied  upon  by  one  deal- 
ing with  the  corporation  upon  the  faith  thereof.  Ford  v, 
HUl  92  Wis.  188,  66  N".  W.  115. 

By  the  Court. — Judgment  affirmed. 
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IIuTCHiNS,  Appellant,  vs.  Bautch  and  another,  Respond- 
ents. 

November  22 — December  13,  190i, 

Appeal    and    error:    Findings,    whem    disturbed:    Conclusiveness: 
Mechctnics"  Hens:  Contracts:  Deftniteness:  Continuity  of  \oork:\ 
Estoppel:  Sale  of  land  pending  doing  of  lienable  work:  Offer 
to  perform, 

1.  Findings  of  fact  made  by  a  trial  court  are  to  be  deemed  verities 

in  support  of  the  Judgment  rendered  thereon,  unless  from  the 
record  it  appears  that  they  are  contrary  to  the  clear  pre- 
ponderance of  the  evidence. 

2.  It  is  not  an  essential  under  the  lien  remedy  given  to  mechanics 

and  materialmen  by  ch.  143,  Stats.  1898,  that  the  contract  for 
furnishing  the  labor  or  material  should  be  so  definite  as  to 
enable  the  one  personally  liable  to  the  lien  claimants,  or  the 
owner  or  person  interested  in  the  structure  involved,  to  deter- 
mine precisely  the  contract  price  for  such  labor  or  material  or 
the  details  of  the  work.  It  is  sufficient  as  to  work  or  material 
alleged  to  have  been  furnished  under  one  contract  to  show  that 
it  was  in  fact  so  furnished. 

3.  While  there  must  be  some  visible  commence^nent  of  work  under 

the  lien  statute  to  fix  the  time  of  the  commencement  of  the 
lien  claim,  there  need  not  be  visible  continuity  of  work  from 
first  to  last  in  order  that  the  last  labor  or  material  furnished 
may  relate  back  to  the  commencement  of  work,  and  all  be 
regarded  as  furnished  under  one  contract  or  an  entire  run- 
ning account. 

4.  Delay  in  completing  lienable  contract  work  sufllcient  to  indicate 

so  clearly  either  that  the  contract  has  been  fully  performed  or 
has  been  abandoned,  as  to  excuse  third  parties  dealing  with 
the  property  from  making  inquiries  in  respect  to  the  matter^ 
may  affect  the  right  of  lien  upon  principles  of  estoppel  in  pais. 

5.  If,  while  a  person  is  In  the  performance  of  lienable  work  on 

land  under  contract  with  the  owner  the  latter  sells  the  land 
to  a  third  party,  such  person  is  in  any  event  entitled  to  a  lien 
thereon  for  the  work  and  material  already  furnished  whether 
he  completes  his  contract  or  not,  if  failure  in  that  regard  is 
without  fault  on  his  part.  An  offer  by  him  to  perform,  as  re- 
gards preservation  of  his  lien,  is  equivalent  to  performance. 
[Syllabus  by  Marshall,  J.] 
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Appeal  from  a  judgment  of  the  circuit  court  for  Trem- 
pealeau county :  J.  J.  Fkuit,  Circuit  Judge.    Affirmed, 

Action  to  remove  a  cloud  on  title  to  real  estate.  The  issues 
made  by  the  pleadings  are  sufficiently  indicated  by  the  find- 
ings, Avhich  are  to  this  effect:  September  18,  1900,  and  for 
some  time  prior  thereto,  plaintiff  owned  the  land  described 
in  the  complaint,  on  which  date  he  contracted  to  sell  and  con- 
vey the  same  to  Mary  Bangs.  The  contract  was  duly  recorded 
September  22,  1900.  Mary  Bangs  took  possession  of  the 
property  and  continued  in  such  possession  until  May  1, 
1903.  May  20,  1902,  she  quitclaimed  the  property  to  plaint- 
iff resendng  possession,  however,  till  November  1,  1902.  The 
deed  was  duly  recorded.  November  24,  1902,  plaintiff  by 
warranty  deed  conveyed  the  land  of  John  Amcson.  The 
deed  was  duly  recorded. 

IMay  7,  1901,  defendants  contracted  with  Mary  Bangs  to 
deepen  a  well  on  the  pre'mises  and  repair  the  pump  used  in 
such  well  and  equip  the  pump  with  a  frost-proof  cock.  De- 
fendants commenced  performance  of  such  contract  May  i, 

1901,  and  finished  their  work,  except  that  of  equipping  thi^ 
pump  as  stated,  by  May  20,  1901.  The  final  act  was  omitted 
for  the  customary  time,  and  was  performed  about  Kkfay  27, 

1902.  On  that  date  a  petition  in  due  form  was  duly  filed  to 
preserve  defendants'  right  of  lien  on  the  premises  for  the 
amount  due  them  under  said  contract,  which  is  the  cloud 
complained  of.  Upon  such  facts  the  court  decided  that  de- 
fendants were  entitled  to  a  lien  on  the  land  in  accordaneo 
with  their  petition,  and  that  such  petition  did  not  constitute 
a  cloud  on  plaintiff's  title,  which  equity,  at  his  suit,  would 
remove. 

Accordingly  judgment  was  rendered  dismissing  the  com- 
plaint with  costs. 

For  the  appellant  there  was  a  brief  by  7?.  S,  Coivie  and 
\\^ inter  &  Esch,  and  oral  argument  by  Frank  ^V inter. 

For  the  respondents  there  was  a  brief  by  Anderson  cQ- 
Ekem,  and  oral  argument  by  H.  E.  Ekem. 
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Marshall,  J.  The  ultimate  question  for  solution  in  this 
case  is,  under  the  circumstances  were  respondents  entitled 
-to  a  lien  under  ch.  143,  Stats.  1898,  the  person  they  dealt 
with  having,  more  than  six  months  after  their  contract  was, 
as  regards  appearances  to  third  parties,  performed,  conveyed 
her  interest  in  the  land  to  appellant?  The  errors  assigned, 
in  the  main,  are  that  the  trial  court  improperly  held  that  the 
•contract  included  the  work  of  putting  on  the  frost-proof  cock; 
that  putting  it  on  after  the  apparent  completion  of  the  work, 
as  regards  third  parties,  extended  the  time  for  filing  the  lien 
petition ;  that  an  entry  on  the  premises  to  complete  the  work 
after  the  sale  to  plaintiff,  without  his  permission,  could  affect 
Jthe  right  of  lien ;  and  that  the  delay  of  one  year  in  putting 
on  the  frost-proof  cock  was  according  to  custom,  or  was  rea- 
sonable. 

On  all  questions  of  fact  involved  in  the  assignments  of 
^error  the  evidence,  as  we  find  it  in  the  record,  is  so  conflict- 
ing that  under  familiar  rules  the  trial  court's  findings  can- 
not properly  be  disturbed. 

Counsel  argue  that  the  contract  was  so  indefinite  that,  as 
a  matter  of  law,  the  putting  in  of  the  frost-proof  cock  should 
not  be  deemed  to  be  included  therein.  On  that  reference  is 
made  by  counsel  to  decisions  elsewhere.  There  is  nothing  in 
our  statutes  suggesting  as  an  essential  to  a  lien  on  realty,  as 
to  third  parties,  that  the  terms  of  the  contract  must  be  so  pre- 
cise that  the  amount  agreed  to  be  paid  for  work  and  material 
furiiisliod  thereunder  can  be  definitely  determined  there- 
from, -^iie  rule  in  Massachusetts,  which  counsel  invoke,  does 
not  apply  to  our  statutes.  They  in  unequivocal  terms  provide 
that  every  person,  who  as  principal  contractor  furnishes 
work  or  material  in  specified  cases,  including  such  as  the  one 
before  us,  used  in  the  improvement  of  realty  so  as  to  become 
a  part  thereof,  is  entitled  to  a  lien  for  the  indebtedness  cre- 
ated thereby  upon  all  the  right,  title  and  interest  in  such 
Tealty  of  the  person  contracted  with  at  the  time  of  the  com- 


13]  AUGUST  TERM,  1904.  39r 

Hutchins  v.  Bautch,  123  Wis.  394. 

mencement  of  such  work,  or  the  furnishing  of  such  material. 
Neither  the  contract  price  for  the  work  and  material,  nor  the- 
precise  details  of  such  work  are  required  by  the  statutes,  ex- 
pressly or  by  implication,  to  be  fixed  in  advance.  It  is  suffi- 
cient as  to  any  work  or  material  that  it  be  in  fact  included 
in  the  contract.  The  time  for  filing  the  lien  petition  is  lim- 
ited to  six  months  subsequent  to  the  last  charge  for  furnish- 
ing material  or  work.  Sec.  3318,  Stats.  1898.  That,  as  to- 
all  furnished  under  one  contract,  regardless  of  the  time  oc- 
cupied in  the  execution  thereof,  commences  at  the  date  of  the 
last  thereof.  Fowler  v,  Bailley,  14  Wis.  125.  That  case  in- 
dicates clearly  that  mere  lapse  of  time  between  the  last  act 
and  those  preceding  it  in  the  execution  of  a  contract  is  im- 
material. 

In  support  of  the  point  that  omission  to  furnish  some  un- 
important part  of  contract  work,  or  material,  till  a  consid- 
erable period  after  the  contract  has  been  apparently  fully 
performed  cannot  extend  the  time  for  filing  the  lien  petition. 
Chapman  v.  Wadleigh,  33  Wis.  267,  is  referred  to.  That 
case  is  to  the  effect  that  the  language  of  sec.  3314,  Stats. 
1898,  providing  that  the  lien  shall  have  priority  over  any 
other  lien  originating  subsequent  to  the  commencement  of 
the  construction,  repair,  etc.,  calls  for  visible  physical  acts  in 
that  regard,  likely  to  give  notice  to  third  parties  dealing  in 
respect  to  the  realty  and  put  them  on  inquiry.  It  has  no 
reference  to  necessity  for  visible  continuity  of  work  from- 
the  commencement  thereof  to  the  beginning  of  the  period 
limited  for  filing  the  lien.  Fish  Creek  B,  &  L.  D,  Co,  v. 
First  Nat.  Bank,  80  Wis.  630,  50  N.  W.  585,  cited  by  coun- 
sel, relates  to  the  log-lien  statute,  which  expressly  requires 
continuity  of  work.  Berry  v.  Turner,  45  Wis.  105,  also 
cited,  is  to  the  effect  that  work  done  after  completion  of  a 
contract,  pursuant  to  a  settlement  for  breach  thereof  does  not 
count  in  determining  the  time  within  which  the  lien  may  be- 
filed  for  indebtedness  accruing  under  the  contract.    Numer- 
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ous  other  cases  are  cited  to  our  attention  all  of  which  have 
been  examined.  We  fail  to  discover  that  any  of  them  more 
closely  bear  on  the  question  in  hand  than  those  specially  re- 
ferred to.  Doubtless,  such  delay  in  completing  a  contract  as 
to  indicate  either  full  performance,  or  abandonment  of  the 
work,  so  clearly  as  to  render  failure  to  make  inquiries  in  re- 
spect to  the  matter  excusable,  would  be  binding  on  the  lien 
claimant  upon  principles  of  estoppel  in  pais.  The  trial  court 
found  here  that  there  was  no  unreasonable  delay,  and  we  do 
not  see  our  way  clear  to  disturb  that  decision. 

It  seems  that  coimsel  are  in  error  in  their  position  that  the 
trial  court  decided  that  a  lien  can  be  acquired,  or  the  time  for 
filing  a  lien  petition  extended,  by  the  commission  of  a  tres- 
pass. When  the  last  act  under  the  contract  was  performed 
the  person  respondents  contracted  with  was  still  in  possession 
of  the  premises,  and  so  far  as  we  can  discover,  neither  she 
nor  any  one  else  prohibited  them  from  completing  their  work. 
The  trial  court,  doubtless,  found  that  there  was  no  such  pro- 
hibition, and  that  if  it  were  otherwise,  their  willingness  to 
complete  tlieir  work  was  sufficient  to  save  their  right  of  lien 
for  work  already  done.  It  may  be  that  if  one  sell  land  while 
lienable  work  is  in  progress  thereon  under  a  contract,  the 
license  incident  to  the  contract  to  enter  upon  the  premises 
might  be  terminated  by  the  new  owner,  but  he  could  not  by 
any  mere  act  of  his  defeat  the  lien  remedy  of  the  contractor 
for  work  already  done.  If  he  refused  to  allow  completion  of 
the  contract  an  offer  to  do  so  would  be  equivalent  to  perform- 
ance, as  regards  the  conmiencement  of  the  time  limited  by 
law  for  filing  the  lien  petition  for  work  and  material  already 
furnished.  Otherwise  the  remedv  under  the  lien  statute 
might  in  many  cases  be  defeated  by  sale  of  the  realty  pend- 
ing the  execution  of  a  contract  to  do  lienable  work  thereon. 

There  are  no  other  questions  suggested  for  consideration 
deemed  to  be  of  sufficient  importance  to  call  for  special  treat- 
ment. 

By  the  Court, — The  judgment  is  affirmed. 
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HoBN,  by  guardian  ad  litem.  Appellant,  vs.  La  Ceosse  Box 
Company  and  another.  Respondents. 

Novemher  22 — December  IS,  1904. 

Master  and  servant:  Personal  injuries:  Negligence:  Assumption  of 
risk:  Contributory  negligence:  Direction  of  verdict:  Vice-prin- 
cipal. 

1.  In  an  action  for  personal  injuries  received  by  a  fifteen-year-oH 
boy  from  the  rapidly  revolving  knives  of  a  planing  machine, 
under  the  facts  stated  in  the  opinion,  held: 

(1)  The  plaintiff's  evidence,  that  he  was  ignorant  of  the 
danger,  was  not  wholly  incredible. 

(2)  A  reasonable  mind  could  absolve  him  from  negligence 
in  attempting  to  do  that  which  he  had  seen  others  do  in  safety. 

(3)  It  was  error  to  direct  a  verdict  for  defendant. 

A  In  such  case,  it  appeared,  among  other  things,  that  plaintiff, 
who  had  been  employed  in  defendant's  factory  about  three 
weeks,  and  with  no  previous  experience  of  any  sort  with 
machinery,  while  assisting  defendant's  superintendent  to  oper- 
ate a  planing  machine,  was  directed  by  the  superintendent  to 
move  a  device  whereby  the  power  was  disconnected  from  the 
machine,  and  to  empty  a  hopper  underneath  rapidly  revolving 
knives.  These  knives  were  so  hung  that  they  would,  by 
momentum,  continue  their  revolutions  for  some  time  after 
the  power  was  disconnected,  and  were  obscured  from  ordinary 
view.  Plaintiff  immediately  went  to  the  hopper  and  attempted 
to  empty  it,  when  he  was  injured.  Held,  sufficient  proof  of 
negligence,  since  the  superintendent  had  no  reason  to  sup- 
pose that  plaintiff,  with  his  youth  and  inexperience,  had  any 
knowledge  of  the  occult  and  hidden  devices  and  conditions 
which  made  an  immediate  attempt  to  empty  the  hopper  dan- 
gerous, an  act  which  he  had  Imperatively  commanded  plaintiff 
to  do. 

3.  Whether  an  act  is  that  of  a  fellow-servant  or  a  vice-principal, 
depends  not  on  the  grade  or  the  position  of  the  person  doing 
it,  but  on  the  character  of  the  act. 

Appeai.  from  a  judgment  of  the  circuit  court  for  La 
Crosse  county :  J.  J.  Fruit,  Circuit  Judge.    Reversed. 

Plaintiff,  a  fifteen-year-old  boy,  had  been  employed  for 
about  three  weeks  in  the  corporate  defendant's  box  factory, 
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defendant  Joosten  being  its  secretary  and  general  manager. 
He  had  no  previous  experience  of  any  sort  with  machinery^ 
and  his  duties  in  the  f  actoiry  had  been  various,  such  as  carry- 
ing lumber,  sweeping  up,  and,  more  particularly,  receiving 
lumber  f^om  saws  and  planers  and  distributing  it  to  places 
of  further  treatment.  The  machine  at  which  he  was  injured 
was  a  planer,  the  machine  proper  consisting  of  a  framework 
supporting  a  table  about  three  feet  from  the  ground,  twenty- 
two  inches  long  east  and  west,  at  each  end  of  which  were 
upper  and  lower  feed  rollers  to  propel  the  boards  throught  it. 
In  the  twenty-two-inch  space  between  these  rollers  were  two 
cylinders,  one  above  and  the  other  below  the  surface  of  the 
table,  to  which  were  bolted  knife  edges,  and  which,  revolving 
with  great  rapidity,  served  to  plane  the  boards  as  they  passed 
through.  The  operator  of  the  machine  stood  at  the  west  end 
and  inserted  the  boarda,  while  the  plaintiff  at  times  was  re- 
quired to  stand  at  the  end  of  a  table  some  seven  feet  long, 
eastward  of  this  planer,  to  receive,  sort,  and  carry  away  the 
planed  boards  as  they  came  through.  Motion  was  communi- 
cated to  the  machine  by  means  of  a  large  belt  passing  from  the 
main  shaft  overhead  to  counter-shaft  on  the  floor.  It  was  in- 
effective when  loose,  but  was  rendered  effective  by  lowering 
against  it  a  large  weighted  pulley  near  to  and  on  the  south 
side  of  the  seven-foot  table  above  mentioned,  and  power  was 
removed  from  the  machine  by  lifting  this  pulley  off  of  the 
belt  The  effect  of  the  removing  of  this  power  was  to  stop 
the  movement  of  the  feed  rollers,  and  therefore  of  the  boards ; 
but  the  two  knife  cylinders,  being  hung  so  as  to  revolve  with 
the  least  possible  friction,  would,  by  momentum,  continue 
their  revolution  for  some  time — sometimes  a  half  a  minute 
after  the  belt  was  relaxed.  Immediately  below  the  planer  was 
a  metal  hopper,  terminating  at  the  floor  in  a  six-inch  pipe 
which  was  expected  to  catch  the  chips  which  feU  downward 
and  conduct  them  through  the  floor  by  the  aid  of  an  air  blast; 
a  similar  hopper  sat  above  the  planer  covering  completely  the 
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knives.  The  lower  hopper,  at  intervals,  from  three  to  six 
times  per  day,  would  become  clogged  and  filled  up  with  saw- 
dust, whereupon  it  became  necessary  for  the  operator  to  get 
under  the  machine,  lift  the  hopper  away  from  the  orifice  in 
the  floor,  and  empty  the  sawdust  out;  before  doing  which,  the 
pulley  was  lifted  off  of  the  main  belt,  and  power  withdrawn 
from  the  machine.  Plaintiff  had  never  emptied  this  hopper, 
but  he  was  expected,  after  the  first  two  or  three  days,  to  lift 
the  pressure  pulley  off  the  belt.  He  testifies  that  he  had  no 
knowledge  of  the  interior  mechanism  of  the  planing  machine, 
nor  by  what  means  the  smoothing  of  the  boards  was  accom- 
plished ;  that  only  the  feed  rollers  were  in  sight,  or  obvious, 
and  obscured  the  vision  of  the  knives  within;  also,  that  he 
was  entirely  ignorant  of  the  fact  that  such  knives  revolved  at 
all,  and  of  the  fact  that  they,  unlike  the  feed  rollers,  which 
he  could  see,  did  not  stop  immediately  upon  relaxing  the  main 
belt  There  was  ako  evidence  that  the  noise  prevalent  in  the 
factory  from  some  twenty  other  machines  was  such  that  the 
continuing  revolution  of  the  knife  cylinders  might  well  es- 
cape notice.  On  the  30th  of  July,  1903,  the  defendant  Joos- 
ten,  who  was  in  command  of  the  whole  shop,  was  temporarily 
feeding  boards  into  this  planer,  when  the  lower  hopper  be- 
came choked  up,  whereupon  he  gave  plaintiff  liie  signal  to 
relieve  the  tension  of  the  belt  by  lifting  the  pulley,  which 
plaintiff  did.  He  thereupon  directed  plaintiff,  by  signal,  to 
empty  the  hopper.  Plaintiff,  accordingly,  lifted  up  the  seven- 
foot  table  standing  between  him  and  the  planing  machine,, 
got  down  in  the  space  under  the  planer,  and,  steadying  him- 
self with  one  hand,  attempted  to  take  hold  of  the  upper  edge- 
of  the  hopper  for  this  purpose,  and  thereby  his  hand  came  im 
contact  wiA  the  revolving  knives,  and  was  so  lacerated  as  tO" 
require  amputation.  The  edge  of  the  hopper  was  only  an  inch 
and  41  half  from  the  knife  as  it  revolved.  No  warning  or  ex- 
planation had  ever  been  given  the  plaintiff  of  the  peril  of  con- 
tact with  this  knife  in  taking  out  and  emptying  the  hopper^ 
Vou  123—26 
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nor  of  the  fact  that  the  knives  would  continue  to  revolve  for  a 
time  after  the  rest  of  the  machinery  stopped.  The  plaintiff 
alleges  various  phases  of  negligence  in  the  way  of  defects  in 
the  machine,  etc.,  but,  among  others,  the  direction  to  plaintiff 
from  the  defendant  Joosten  to  perform  the  dangerous  work 
of  removing  this  hopper  without  warning.  At  the  close  of  the 
evidence  the  court  held  that  the  plaintiff  must,  by  the  exei^ 
cise  of  ordinary  reason  over  what  was  obvious,  have  realized 
the  existence  and  movement  of  the  knife  cylinders,  and  the 
peril  of  attempting  to  remove  the  hopper  before  they  had 
stopped,  and  therefore  was  precluded  from  recovery  by  his 
contributory  negligence,  or  voluntary  assumption  of  the  risk 
from  that  peril,  and  accordingly  directed  a  verdict  in  favor 
of  the  defendants,  from  judgment  upon  which  the  plaintiff 
appeals. 

For  the  appellant  there  was  a  brief  by  Higbee  <6  Btmge, 
of  counsel,  and  oral  argument  by  E.  C.  Higbee. 

George  H.  Gordon,  for  the  respondent^. 

Dodge,  J.  Doubtless  if  plaintiff,  though  only  a  fifteen- 
year-old  boy,  knew  that  there  was  a  rapidly  revolving  knife 
in  such  close  proximity  to  the  edge  of  the  lower  hopper  that 
his  hand  was  likely  to  come  into  contact  therewith  in  attempt- 
ing to  grasp  that  edge,  he  must  be  held  to  have  appreciated  the 
danger,  and  to  have  assumed  that  risk  in  attempting  to  do 
the  work,  although  by  express  direction  of  his  employer.  The 
court  below,  in  an  opinion  filed  upon  a  motion  to  direct  a  ver- 
dict, evidently  reached  the  conclusion  that  the  plaintiff  must 
have  known  such  facts,  notwithstanding  his  positive  denials. 
The  only  undisputed  proof  of  what  plaintiff  knew  is  that, 
within  the  twenty-two  inch  space  between  the  forward  feed 
rollers  and  the  back,  were  certain  knives,  and  that  by  means 
thereof  boards  pushed  in  at  one  end  came  out  at  the  other 
smoothed  on  their  surfaces.  He  testifies  he  had  never  seen 
the  knives  in  place ;  he  only  knew  of  their  existence  from  hav- 
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ing  seen  them  leaning  against  the  machine  before  being  put 
in  place;  and  this  evidence  is  not  unreasonable,  for  his  du- 
ties toward  the  machine  ceased  when  boards  ceased  to  come 
through  it.    Now,  from  these  facts  alone,  might  not  a  fifteen- 
vear-old  boy,  with  no  knowledge  or  experience  of  machinery 
or  mechanical  processes,  be  ignorant  of  the  fact  that  these 
knives  revolved  ?    Is  it  not  reasonably  probable  that  such  a 
person  may  have  conceived  that  they  accomplished  the  smooth- 
ing of  the  boards  substantially  by  a  reversal  of  the  same  proc- 
ess, as  does  the  carpenter's  plane,  pushed  over  them?     The 
writer  confesses  to  have  had  that  impression  himself  as  to 
machine  planing  until  he  had  an  opportunity  to  examine  one 
of  such  devices.  However  absurd  it  may  seem  to  one  who  is 
familiar  with  the  processes  and  apparatus  for  manipulating 
lumber,  we  are  unable  to  say  that  it  is  inconceivable  that  one 
not  so  familiar  might  never  gain  a  conception  of  a  rapidly  re- 
volving and  dangerous  knife  cylinder  from  the  mere  fact  that 
knife  blades  smoothed  boards  which  came  through.  But  even 
if  plaintiff  must  have  gained  that  conception,  as  the  court 
below  seems  to  think  and  as  counsel  for  respondents  argue, 
there  are  still  respects  in  which  it  is  not  beyond  the  realm  of 
reasonable  probability  that  he  may  have  failed  to  know  of 
those  physical  facts  from  which  arose  the  peril.   There  is  not 
the  slightest  evidence  that  he  knew  anything  of  the  size  of  the 
cylinders,  so  that  he  might  infer  that  one  of  them  extended  so 
far  below  the  table  as  to  be  near  the  edge  of  the  hopper  that  he 
was  required  to  remove,  which  was  at  least  four  inches  beloAV 
the  under  surface  of  the  planed  boards.   Neither  is  there  the 
slightest  evidence  that  he  had  any  knowledge  whether  the 
cylinder  which  revolved  below  the  surface  of  the  table  was 
near  the  front  end  or  near  the  rear  end  of  the  machine.    If 
near  the  front  end,  it  would  have  been  in  no  dangerous  prox- 
imity to  the  place  where  he  put  his  hands.     But,  further  than 
this,  is  the  positive  testimony  of  the  plaintiff  that  he  had  no 
knowledge  that,  when  the  machine  stopped  by  his  withdraw- 
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ing  the  pressure  from  the  main  belt,  the  knives  did  not  also 
stop ;  and  there  is  nothing  in  the  evidence  to  indicate  that  this 
fact  was  in  any  wise  obvious,  or  even  apparent  Clearly,  if 
the  knives  were  stationary,  he  incurred  no  peril  in  perform- 
ing the  duty  imposed  upon  him.  He  had  seen  others,  without 
injury,  remove  this  hopper  several  times  daily,  but  under 
circumstances  of  obscurement  and  diversion  of  his  attention, 
such  as  to  prevent  any  very  close  observation  of  how  they  went 
about  it.  He  received  direction  from  his  superior  to  do  the 
work,  and  he  had  a  right  to  suppose  that  he  would  not  be  as- 
signed to  a  service  involving  imminent  peril  without  some 
warning  of  the  latter  fact  In  weighing  all  these  circum- 
stances, it  must  also  bo  remembered  that  plaintiff  was  a  boy, 
and  not  a  mature  man ;  that  his  care  or  negligence  is  to  be 
measured  by  the  conduct  of  the  great  mass  of  mankind,  under 
similar  circumstances ;  and  that  his  immaturity  is  an  impor- 
tant one  of  those  circumstances.  The  jury  might  well  con- 
sider, consistent  with  due  care  in  him,  a  measure  of  inad- 
vertence or  want  of  reflection  which  would  be  repugnant  to 
such  conclusion  in  case  of  an  adult  From  all  these  consid- 
erations, we  are  convinced  that  the  court  below  could  not 
properly  hold  that  the  plaintiff's  evidence  that  he  was  igno- 
rant of  the  danger  was  wholly  incredible,  nor  that  no  reason- 
able mirid  could  absolve  him  from  negligence  in  attempting 
to  do  that  which  he  had  so  often  seen  done  by  others  safely. 
The  trial  court  seems  also  to  have  been  of  the  opinion  that 
negligence  on  the  part  of  the  defendant  was  not  proved,  on 
the  ground  that  Joosten,  the  superintendent,  had  no  reason 
to  suppose  that  plaintiff  would  immediately  go  to  this  hopper 
and  attempt  to  remove  it  without  giving  time  for  the  knives 
to  stop  their  revolution.  This  ignores  two  considerations: 
First,  that  !Mr.  Joosten  had  no  reason  to  suppose  that  the 
plaintiff,  with  his  known  youth  and  inexperience,  had  any 
knowled-^e  of  the  occult  and  hidden  devices  and  conditions 
which  made  an  immediate  attempt  to  remove  the  hopper  dan- 
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gerous ;  but  also  it  ignores  the  testimony— disputed,  it  is  true, 
but  still  proper  to  be  considered  by  the  jury — ^that  he  im- 
peratively commanded  plaintiff  to  do  the  very  thing  which 
he  did. 

These  views  are  conclusive  against  the  contention  of  the 
respondent  Joosten,  who,  having  authority  over  him,  ex- 
pressly directed  plaintiff  to  empty  this  hopper.  It  is,  how- 
ever, claimed  that  the  defendant  box  company  is  not  thereby 
rendered  liable,  because  Joosten  was  a  co-employee  with  the 
plaintiff.  The  law  governing  this  question  is  well  settled  by 
the  .cases  respondents  cite:  Klochinski  v.  Shores  L.  Co.  93 
Wis.  417,  67  N.  W.  934 ;  OJconsJci  v.  Pennsylvania  <&  0.  F. 
Co.  114  Wis.  448,  90  N.  W.  429 ;  Baumann  v.  C.  Reiss  Coal 
Go.  118  Wis.  330,  95  K  W.  139.  Whether  an  act  is  that  of 
a  fellow-servant  or  a  vice-principal,  depends  not  on  the  grade 
or  position  of  the  person  doing  it,  but  on  the  character  of  the 
act.  That  Joosten  was  general  manager  is  by  no  means  con- 
clusive. Doubtless  when  he  undertook  to  feed  the  planeiv  he 
acted  as  a  fellow-servant,  but  when  he  acted  in  his  capacity 
as  manager  in  assigning  employees  to  their  respective  duties 
he  was  vice-principal.  Now,  it  appears  that  it  was  not  a  func- 
tion of  the  feeder  of  the  planer  to  give  directions  to  plaintiff 
or  any  one  else  to  empty  this  hopper.  Joosten  himself,  while 
denying  that  he  instructed  plaintiff  to  do  this  work,  says  he 
went  to  direct  one  Miller,  a  regular  machine  operator,  to  do 
it,  thus  indicating  that  he  was  exercising  his  power  of  com- 
mand. We  cannot  agree  with  counsel  that  the  jury  might 
not  have  found  that,  in  assigning  plaintiff  to  this  dangerous 
duty,  his  act  was  in  the  capacity  of  vice-principal. 

We  conclude  that  the  case  should  have  gone  to  the  jury, 
and  that  error  was  committed  in  directing  a  verdict 

By  the  Court. — Judgment  reversed,  and  cause  remanded 
for  a  new  triaL 
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Engi,  Eespondent,  vs.  Habdbll  and  others,  Appellants. 

September  tn,  IBOJ^-^anuary  10, 1905. 

Logs  hnd  timber:  Liens:  Application  of  payments:  NonrJienaJ>Je  de- 
mand: Receipt  in  full:  Release  of  right  to  lien:  "Slabs" 

1.  In  an  action  to  foreclose  a  Hen  on  lumber  it  appeared,  among 

other ^  things,  that  the  manufacture  of  the  lumber  on  which 
the  lien  was  claimed  was  prosecuted  continuously,  with  slight 
interruptions  at  irregular  intervals  for  such  repairs  of  machin- 
ery as  are  usually  Incident  to  such  business.  Beld,  under  the 
circumstances,  that  the  services  rendered  in  the  repairing  were 
a  mere  incident  to  the  work  of  manufacturing  the  lumber  for 
which  the  plaintiff  was  entitled  to  a  lien,  and  protected  by 
the  statute. 

2.  In  an  action  to  foreclose  a  lien  on  lumber  it  appeared,  among 

other  things,  that  the  amount  of  plaintiff's  board  bill,  paid 
by  his  employer,  should  be  offset  against  his  earnings.  Held, 
that  It  was  proper  to  apply  the  amount  of  such  board  bill  on 
that  part  of  plaintiff's  demand  for  which  he  had  no  lien. 

3.  Certain   laborers,  assignors  of  plaintiff,   otherwise  entitled  to 

liens  on  lumber,  acknowledged,  by  written  receipts,  that  the 
payment  therein  recited  was  in  full  for  all  labor  performed  by 
them  on  the  logs  from  which  certain  of  that  lumber  was  manu- 
factured, but  the  receipts  did  not  expressly  show  that  the  labor- 
ers agreed  to  release  their  claims  for  a  lien  upon  the  lumber 
manufactured  during  the  period  of  their  service.  Held,  that 
the  trial  court  did  not  err  in  holding  that  the  amounts  covered 
by  such  receipts  were  received  for  services,  and  that  they  were 
no  release  of  the  laborers'  right  to  a  lien  on  the  lumber. 

4.  Under  sees.  3329-3342&,  Stats.  1898,  giving  a  lien  on  logs,  tim- 

ber, etc.,  "slabs"  are  not  included  in  the  material  designated  as 
"lumber  and  timber,"  and  therefore  not  subject  to  a  lien. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Oneida 
county:  W.  C.  SiLVERTHOEif,  Circuit  Judge.  Affirmed  in 
part;  reversed  in  part. 

This  is  an  action  to  recover  the  amount  due  for  services 
rendered  by  the  plaintiff  and  his  assignors  for  the  defendants 
E.  W.  Burr,  Theodore  Kloss,  and  Fred  Eloss,  who  were  doing 
business  as  the  Pelican  Manufacturing  Company  in  sawing 
and  manufacturing  lumber  out  of  logs  at  the  town  of  Pelican, 
Oneida  county.  It  appears  that  the  Pelican  Manufacturing 
Company  received  logs  from  the  defendants  W.  G.  Hardell, 
Henry  Heyn,  Seth  Kimball,  John  Lyons,  Frank  Koch,  Moses 
Reno,  and  (7.  Conro  &  Co,,  and  that  these  logs  were  sawed 
and  manufactured  into  lumber  between  the  7th  day  of  May, 
1903,  and  the  19th  day  of  June,  1903,  within  which  period 
all  of  the  services  were  performed  for  which  recovery  is 
sought,  except  the  services  in  preparing  and  repairing  the 
mill,  which  covered  several  days  prior  to  May  7th.  It  is 
admitted  that  two  of  the  employees — ^Fred  Hack  and  Earl 
Lago — ^who  kept  the  mill  boarding  house,  were  to  board 
the  mill  employees  at  the  rate  of  $3.60  per  week;  the  Peli- 
can Manufacturing  Company  to  furnish  the  boarding  house, 
wood  and  water.  It  was  arranged  that  the  company  was 
to  retain  sufficient  money  out  of  each  employee's  earnings 
to  pay  Hack  and  Lago  the  amount  of  their  board  bill.  The 
court  found  that  at  the  commencement  of  this  action  there 
was  due  plaintiff  for  his  personal  services  from  the  Pelican 
Manufacturing  Company  the  sum  of  $11.46,  and  that  there 
was  due  on  claims  for  services  rendered  to  the  company  be- 
fore June  19,  1900,  which  claims  the  plaintiff  acquired  by 
purchase  and  assignment  of  claims  for  liens  before  this  ac- 
tion was  commenced,  the  following  amounts :  Richard  Lund- 
berg,  $5.47;  Robert  Winquist,  $34.57;  Henry  Winquist, 
$20.11;  Peter  Kocstler,  $9.57;  George  Koestler,  $10.42; 
Gust.  Serquist,  $72.90;  James  Fricart,  $5;  Frank  Meyer, 
$26.21;  Fred  Hack,  $56;  Earl  Lago,  $50.87.     Each  of  the 
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*  -employees  duly  filed  claims  for  liens  on  or  before  the  8th  of 
July,  1903,  on  the  lumber  sawed  and  manufactured  for  the 
defendants,  as  above  stated,  excepting  James  Fricart,  Fred 
Hack,  and  Richard  Lundberg,  whose  claims  were  assigned  to 
plaintiff,  and  were  included  in  his  claim  for  a  lien.  On  May 
1st  the  Pelican  Manufacturing  Company  had  made  a  chattel 
mortgage  of  their  sawmill  property  to  the  Rhinelander  Iron. 
Company  and  the  Lewis  Hardware  Company.  It  is  without 
•dispute  that  B.  R.  Lewis  acted  as  the  trustee  for  the  Pelican 
Manufacturing  Company,  the  Lewis  Hardware  Company, 
the  Rhinelander  Iron  Company,  and  one  Emmerling,  a  for- 
mer owner,  whose  interest  the  Pelican  Manufacturing  Com- 
pany had  purchased  under  an  arrangement  between  it  and 
these  parties.  He  was  to  receive  the  money  due  the  company 
for  sawing  and  manufacturing  lumber,  and  disburse  it  for 
them.  He  received  money  so  due,  and  paid  a  portion  of  the 
amounts  due  the  laborers  for  services  rendered  in  manufactur- 
ing the  lumber  for  defendants.  All  sums  so  received  were 
applied  in  payment  of  services,  except  $9.40,  which  was  paid 
out  by  him  as  expense  of  the  trusteeship.  He  received  noth- 
ing of  the  amounts  due  the  Pelican  Manufacturing  Company 
for  sawing  and  manufacturing  the  lumber  of  some  of  the  de- 
fendants. C.  Conro  &  Co,  paid  the  amount  of  its  sawing  and 
manufacturing  bill  directly  to  tlie  laborers  on  time  checks  is- 
sued to  them  by  the  Pelican  Manufacturing  Company  for 
work  performed  at  the  mill.  When  payment  was  made  of 
these  time  checks  by  C.  Conro  &  Co.,  the  claimants  signed  an 
indorsement  to  the  effect  that  the  amount  paid  was  received  of 
<7.  Conro  &  Co.  in  full  of  all  labor  performed  on  logs  marked 
**Conro.''  The  evidence  of  the  laborers  is  that  they  did  not 
xinderstand  that  they  were  receiving  payment  in  full  for  ail 
services,  nor  was  it  understood  or  intended  to  release  any 
<;laim  for  a  lien  on  the  material  so  manufactured ;  that  they 
cotdd  not  read  the  indorsements ;  and  that  they  were  told  that 
it  was  a  receipt  for  the  amount  paid  them  for  their  services. 
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The  court  found  that  the  total  amount  due  for  services  to- 
plaintiff  and  his  assignors  was  the  sum  of  $302.76,  and  that 
$284.26  of  this  amount  was  for  services  rendered  by  the 
claimants  in  the  manufacture  of  the  lumber  described  in  the 
complaint,  and  awarded  judgment  against  the  members  of  the 
Pelican  Manufacturing  Company  for  the  whole  amount  due, 
and  for  a  laborers'  lien  for  $284.26  on  the  lumber  described 
in  the  complaint.  This  is  an  appeal  from  that  part  of  the* 
judgment  awarding  a  lien  for  the  amount  of  $284.26,  with- 
interest  and  costs,  upon  the  lumber  described  in  the  complaint 
and  owned  by  the  defendants. 

For  the  appellants  there  was  a  brief  by  John  Barnes,  S.  8^ 
Miller  J  and  A,  W.  Shelton,  and  oral  argument  by  Mr,  Barnes- 
and  Mr.  Shelton. 

For  the  respondent  there  was  a  brief  by  Van  HecJce  £- 
Smart,  and  oral  argument  by  John  Van  HecJce. 

The  following  opinion  was  filed  October  18,  1904: 

SiEBECKEE,  J.  It  is  claimed  that  the  circuit  court  erred  in 
finding  that  there  is  due  plaintiff  the  sum  of  $11.46  for  hi* 
services  rendered  in  manufacturing  lumber  for  defendants- 
at  the  sawmill  of  the  Pelican  Manufacturing  Company.  This 
is  maintained  upon  the  ground  that  the  laborers  were  paid  in 
full  for  services  after  May  16th,  and  that  the  services  prior 
to  this  date  were  mainly  devoted  to  the  repair  of  the  mill 
property  preparatory  to  manufacturing  the  lumber.  An  ex- 
amination of  the  evidence  discloses,  however,  that  the  manu- 
facturing of  the  lumber  began  on  the  7th  of  May,  and  was 
prosecuted  continuously  to  June  19,  1903,  with  slight  inter- 
ruptions at  irregular  intervals  for  such  repairs  of  machinery 
as  are  usually  incident  to  such  a  business.  Under  the  cir- 
cumstances the  services  rendered  in  repairing  the  mill  are  a 
mere  incident  to  the  work  of  manufacturing  the  lumber,  for 
which  a  lien  is  given,  and  are  protected  under  the  liberal  In- 
terpretation of  the  statute.  Carpenter  v.  McCord  L.  Co.  lOT 
Wis.  611,  83  K  W.  764. 
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Under  the  evidence  no  more  than  two  days'  services,  which 
were  rendered  prior  to  the  period  for  which  he  had  a  lien  on 
the  lumber  manufactured  for  defendants,  could  have  been  in-^ 
eluded  in  this  finding.  If  this  amount  ($3.50)  is  deducted 
from  the  sum  foimd  due,  it  would  still  leave  a  balance  due 
him  under  his  claim  for  a  lien.  But  this  deduction  should 
not  be  made,  because  he  was  entitled  to  have  this  item  for 
service  applied  in  part  payment  of  his  board  bill  due  the 
Pelican  Manufacturing  Company,  as  employers,  which  wa& 
to  be  offset  against  his  earnings.  Plaintiff  does  not  contro- 
vert defendants'  claim  that,  the  amount  due  for  boarding  the 
men  was  to  be  deducted  from  their  earnings.  Under  such  cir- 
cumstances the  court  properly  applied  whatever  amounts  were 
due  them  for  which  the  laborers  had  no  lien  in  payment  of 
their  board  bills. 

It  is  further  contended  that  neither  plaintiff  nor  those  who 
assigned  their  own  claims  to  him  had  any  lien  on  the  lumber 
manufactured  for  the  defendants  C,  Conro  &  Co,,  Heyn,  and 
Hardell  for  the  reason  that  the  amounts  due  the  Pelican  Man- 
ufacturing Company  for  manufacturing  this  lumber  had  been 
paid  by  the  defendants  and  received  by  the  laborers  for  work 
done  on  this  lumber.  It  appears  that  the  laborers,  were  paid 
these  sums  as  claimed,  and  they  acknowledged,  by  written  re- 
ceipts, that  such  payment  was  in  full  for  all  labor  performed 
by  them  on  the  logs  of  each  of  these  defendants,  respectively, 
or  in  full  payment  for  labor  on  lumber  and  lath  at  the  mill. 
Such  receipts  constitute  evidence  of  payment  in  full  by  de- 
fendants, respectively,  of  the  amount  due  the  laborers  for 
manufacturing  these  logs  into  lumber,  and  that  they  received 
it  for  services  rendered  on  the  material  of  these  defendants ; 
but  the  receipts  do  not  expressly  show  that  the  laborers  re- 
ceiving this  money  agreed  to  release  their  claims  for  a  lien 
upon  the  lumber  manufactured  during  the  period  of  their 
service.  Applying  this  conclusion  to  the  facts  and  circum- 
stances of  the  case,  we  cannot  say  that  the  trial  court  erred 
in  holding  that  the  amounts  covered  by  the  receipts  were  re- 
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ceived  for  services,  and  that  they  were  no  release  of  the  la- 
borers' right  to  a  lien  on  the  lumber.  Seeger  v.  Manitowoc 
.S.  B.  Works,  120  Wis.  11,  97  K  W.  485.  The  findings  of 
the  trial  court  of  the  amounts  due  on  the  claims  of  the  labor- 
ers, that  they  were  assigned  to  plaintiff  as  alleged  by  him, 
and  that  liens  were  properly  filed  within  the  period  required 
l)y  the  statute,  prior  to  the  commencement  of  this  action,  are 
all  supported  by  the  record  and  the  evidence. 

The  defendant  Rhinelander  Iron  Company  purchased 
"slabs"  of  the  milling  company,  which  were  the  product  of 
the  logs  manufactured  into  lumber  at  the  mill.  The  trial 
court  held  that  this  product  of  the  logs  is  lienable  under  the 
laborer's  lien  statute.  In  support  of  this  finding  we  are  cited 
to  cases  which  hold  that  the  term  "lumber,"  as  used  in  the 
statute,  includes  "shingles"  and  "lath."  That  these  products 
of  the  logs  are  treated  as  lumber  in  commerce  and  trade  is  a 
matter  of  common  knowledge,  but  this  does  not  seem  to  be 
the  fact  with  respect  to  "slabs."  Nothing  in  the  case  tends 
to  show  that  they  are  used  or  treated  as  the  other  products 
manufactured  out  of  logs,  nor  are  they  commonly  treated  or 
classed  as  "lumber  or  timber."  We  are  led  to  the  conclusion 
that  "slabs"  are  not  included  in  the  material  designated  as 
"lumber  and  timber,"  and  therefore  not  subject  to  a  lien  for 
services  under  the  statute. 

By  the  Court. — That  part  of  the  judgment  which  awards 
a  lien  on  the  "slabs"  owned  by  the  Rhinelander  Iron  Com- 
{pany  is  reversed;  in  all  other  respects  the  judgment  is  af- 
firmed. The  defendant  Rhinelander  Iron  Company  is  not 
to  be  liable  for  nor  to  recover  costs  upon  this  appeal,  but 
plaintiff  is  to  recover  his  proper  costs  against  the  other  de- 
fendants. 

A  motion  for  a  rehearing  was  denied  January  10,  1905. 
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Daveuulb  and  others,  Appellants,  vs.  City  of  Milwaukee^ 

Respondent. 

October  18,  190j^— January  10,  1905. 

Appeal  and  error:  Review:  Bufflciency  of  exceptions:  Municipal  cor- 
porations: Negligence:  Bridges  and  culverts:  Damages:  UnlaiO' 
ful  association  to  control  business, 

1.  Where  the  record  discloses  that  appellants  requested  the  court 

to  find  specifically  on  an  issue,  and  that  exceptions  were  taken 
to  refusals  so  to  find,  as  well  as  to  the  findings  actually  made, 
this  is  sufficient  to  entitle  appellants  to  a  review  of  that  Issue 
by  the  supreme  court. 

2.  Plaintiffs'  brick  yard  was  flooded,  and  Injury  done  to  the  yard' 

and  personal  property  thereon.  The  flood  was  caused  by  the 
negligence  of  defendant  in  so  constructing  a  culvert  that  it 
was  inadequate  for  the  usual  flow  of  water  from  ordinary  rain 
falls  and  from  melting  snows.  Held,  that  money  expended  for 
carting  off  refuse,  and  cleaning  up,  leveling  and  restoring  the 
yard  was  a  proper  element  of  damage,  although  the  evidence 
failed  to  specify  the  items  of  expense,  and  the  court  elsewhere 
found  that  plaintiffs  had  negligently  contributed  to  the  loss  of 
some  slabs  and  wood. 

3.  In  such  case,  it  further  appeared  that  plaintiffs  had  a  quantity 

of  dry  clay  for  making  pressed  brick,  which  became  saturated 
with  water  and  reduced  to  mud,  thereby  destroying^t  for  such 
use.  Held,  that  plaintiffs  were  entitled  to  recover  the  expenso* 
of  drying  and  housing  such  dry  clay. 

4.  In  such  case,  it  appeared  that  plaintiffs  submitted  their  busi- 

ness enterprise  to  the  control  and  management  of  an  associa- 
,tion,  by  which  the  output  of  their  yard  was  regulated.  Held, 
that  the  court  was  Justified  in  refusing  to  allow  damages  for 
the  interruption  of  their  business. 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee coimty :  J.  C.  Ludwig,  Judge.    Modified  and  affirmed. 

Plaintiffs  bring  this  action  to  recover  damages  alleged  to 
have  been  caused  by  the  city  in  failing  to  provide  street  cul- 
verts of  adequate  size  and  capacity  for  the  flow  of  water 
across  defendant's  street,  situated  in  close  proximity  to  plaint- 
iffs' brickyard  property,  and  all^e  that  such   insufficient 
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and  inadequate  culverts  caused  the  waters  naturally  flowing 
through  them  at  times  of  rainfall  and  melting  snow  and  ice 
to  back  up  and  inundate  plaintiffs'  brickyard,  and  to  damage 
it  and  the  personal  property  thereon,  and  to  interrupt  them 
in  the  conduct  of  their  business.  The  defendant  city  denied 
that  it  caused  plaintiffs  the  alleged  damages,  and  claimed  that 
any  damage  was  due  to  the  acts  of  private  parties  in  dam- 
ming up  the  natural  course  of  the  water,  thereby  flooding 
plaintiffs'  brickyard  and  the  property  thereon.  A  jury  was 
waived,  and  the  action  was  tried  by  the  court  The  court 
found  that  Deer  creek  had  a  constant  flow  of  water,  with  bed 
and  banks  extending  along  the  easterly  line  of  plaintiffs' 
premises,  and  across  the  northwest  comer  thereof,  and  thence 
across  other  lands,  Pryor  and  Russell  avenues,  and  Bay  street, 
into  Lake  Michigan ;  that  the  streets  were  graded ;  that  the 
defendant  constructed  culverts  under  and  through  said  street 
grades  at  the  points  of  intersection  with  the  stream  for  the 
purpose  of  conducting  the  water  of  the  stream  under  and 
through  the  embankment  and  street  grades.  '  In  addition, 
the  court  found  as  follows: 

"These  culverts,  however,  as  constructed  by  said  city  of 
Milwaukee,  were  far  too  small,  and  were  inadequate  and  in- 
sufficient tg  permit  a  ready  and  reasonable  escape  of  the  water 
that  naturally,  usually,  and  frequently  flowed  in  said  stream 
during  its  ordinary  stages  of  high  water,  and  in  times  of  ordi- 
nary rains  and  in  ordinary  times  of  melting  snows." 

"That  the  defendant,  city  of  MilwatiJcee,  was  negligent  in 
constructing  the  said  culverts  of  very  inadequate  size,  and, 
in  the  exercise  of  ordinary  care,  ought  to  have  known  that 
said  culverts  would  be  and  were  very  inadequate,  and  ought 
to  have  foreseen  all  the  damages  hereinafter  mentioned  as  a 
natural,  probable,  and  proximate  result  of  such  negligence." 

The  court  found  specific  amounts  for  certain  items  of  dam- 
age to  plaintiffs'  property  on  account  of  the  floods,  and 
awarded  judgment  for  the  recovery  of  these  amounts,  but  re- 
fused to  allow  plaintiffs'  claim  for  the  loss  of  3,911  yards  of 
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•dry  clay,  which,  according  to  the  evidence,  cost  plaintiffs 
twenty  cents  per  yard  to  put  in  condition  for  brickmaking. 
It  also  rejected  an  item  of  $600,  costs  incurred  in  restoring 
the  brickyard  property  to  a  proper  condition  for  conducting 
the  business,  and  allowed  no  damges  for  the  interruption  to 
the  business.  Plaintiffs  requested  the  court  to  find  these  dam- 
ages, and,  upon  refusal,  exceptions  were  taken.  Judgment 
for  the  amount  allowed  by  the  court,  namely  $2,587,  with  in- 
terest and  costs,  was  awarded  against  the  city.  Plaintiffs  ap- 
peal from  this  judgment. 

Lyman  O.  Wheeler,  for  the  appellants. 

For  the  respondent  there  was  a  brief  by  Carl  Runge,  city 
attorney,  and  "F.  W.  Seely,  of  counsel,  and  oral  argument  by 
Mr.  Seely. 

The  following  opinion  was  filed  November  15,  1904 : 

» 

SrEBECKEB,  J.  It  is  insisted  on  the  part  of  the  defendant 
that  no  available  exceptions  were  taken  by  plaintiffs  for  re- 
view of  the  alleged  errors  of  the  trial  court.  The  record,  how- 
ever, discloses  that  plaintiffs  requested  the  court  to  find  spe- 
cifically the  damages  to  which  our  attention  is  directed,  and 
which  were  not  allowed,  and  that  exceptions  were  taken  to 
such  refusals,  as  well  as  to  the  finding  of  the  court,  in  effect, 
disallowing  these  items  of  damages.  This  is  sufficient  to  en- 
title them  to  a  review  of  the  action  of  the  court  upon  these 
questions. 

The  court  found,  upon  the  evidence,  that  the  city  was  neg- 
ligent in  constructing  culverts  in  its  streets  over  Deer  creek, 
in  that  they  were  wholly  inadequate  for  the  usual  fiow  of 
Tvater  in  ordinary  rainfalls  and  the  flow  of  water  caused  by 
melting  snows,  and  that  these  inadequate  culverts  were  the 
<5aiise  of  the  flooding  of  plaintiffs'  brickyard,  and  the  injury 
to  it  and  the  personal  property  thereon.  A  number  of  items 
of  damages  were  allowed  by  the  court  for  injury  to  horses, 
to  machinery,  and  for  the  destruction  of  brick  on  the  prem- 


416  SUPREME  COURT  OF  WISCONSIN.       [Jan. 

Davelaar  y,  Milwaukee,  123  Wi&  413. 

ises,  but  nothing  was  allowed  for  money  expended  for  carting 
off  the  clay,  and  cleaning  up  and  leveling  off,  and  for  other 
labor  in  restoring  the  yard.  It  is  not  disputed  but  that  this 
expense  was  incurred  for  this  purpose,  and  we  find  nothing 
in  the  record,  and  our  attention  is"  not  directed  to  any  evi- 
dei^ce  on  the  subject,  in  conflict  with  this  claim.  It  is  claimed 
on  behalf  of  the  defendant  that  the  court  was  warranted  in 
its  refusal  to  allow  any  of  these  items,  because  the  evidence 
was  not  satisfactory  upon  the  subject,  and  failed  in  specifying 
the  items  of  such  expense.  True,  no  itemized  account  of  such 
expense  could  be  furnished  by  plaintiff,  yet  the  evidence  is 
direct  and  positive  that  this  sum  was  expended  for  this  pur- 
pose, and  we  can  perceive  no  reasonable  ground  for  disallow- 
ing it  as  a  necessary  expense  resulting  from  defendant's  n^- 
ligence. 

It  is  furthermore  claimed  that  the  fifteenth  finding  of  the 
court  shows  that  the  plaintiffs  were  guilty  of  negligence  con- 
tributing to  the  losses  for  which  these  damages  are  claimed. 
Upon  examination  of  this  finding,  we  discover  that  the  court 
found  that  plaintiffs  negligently  contributed  to  the  loss  of 
some  slabs  and  wood  piled  near  the  creek,  in  that  plaintiffs 
should  have  anticipated,  from  knowledge  of  prior  floods,  that, 
if  this  material  was  so  piled,  it  would  probably  be  carried 
away  and  damaged.  This  in  no  way  militates  against  the  con- 
clusion that  the  item  of  expense  in  restoring  the  yard  should 
have  been  allowed  to  plaintiffs,  and  we  must  so  hold. 

Damages  were  claimed  by  plaintiffs  for  the  destruction  of 
3,911  yards  of  dry  clay  for  making  pressed  brick,  which  they 
had  prepared  and  housed  in  a  shed.  The  injury  consisted  in 
saturating  it  with  water  and  reducing  it  to  clay  mud,  and 
thereby  destroying  it  for  such  use.  It  appears  that  the  cost 
of  the  process  of  drying  and  housing  was  twenty  cents  per 
yard — a  total  of  $782.20.  The  evidence  also  clearly  estab- 
lishes that  this  expense  was  a  total  loss.  That  it  was  incurred 
is  undisputed.    That  it  must,  of  necessity,  have  been  caused 
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by  the  wrongful  flooding  of  plaintiffs'  brickyard,  resulting 
from  defendant's  negligence  in  inundating  it,  as  found  by  the 
court,  is  an  inevitable  conclusion.  Under  these  circum- 
stances, plaintiffs  are  entitled  to  recover  this  amount. 

The  remaining  question  pressed  for  consideration  per- 
tains to  the  allowance  of  damages  for  the  interruption  of 
plaintiffs'  business  as  brickmakers.  The  damages  claimed  for 
this  item  are  not  for  future  injury  to  business,  and  this  cl|iim 
is  therefore  free  from  many  of  the  uncertainties  usually  inci- 
dent to  an  attempt  to  show  prospective  losses  of  profits  to  a 
business.    The  evidence  shows  with  reasonable  certainty  what 
plaintiffs'  usual  business  output  was  during  periods  like  those 
during  which  it  was  wholly  interrupted  by  these  floods ;  the 
cost  of  manufacture  and  sale  of  the  brick  which  could  have 
been  made,  had  the  business  been  carried  on  during  the  inter- 
rupted period ;  that  there  was  a  market  and  demand  for  such 
brick  as  were  being  manufactured  by  them;  that  they  sold 
brick  during  the  season,  and  that  there  were  calls  for  brick 
by  persons  desiring  to  purchase,  in  excess  of  what  they  could 
have  supplied,  had  their  yard  been  run  to  its  full  capacity 
during  these  periods  of  interruption;  and  that  such  sale  at 
established  prices  would  have  yielded  a  certain  profit.    Had 
these  facts  been  supplemented  by  proof  showing  to  a  reason- 
able certainty  that  plaintiffs  would  have  prosecuted  their 
brickmaking  during  the  period  of  interruption,  it  would  fur- 
nish a  sufficient  and  reliable  basis  for  assessing  damages  for 
the  loss  to  their  business,  but  this  certainty  does  not  exist. 
One  of  the  plaintiffs  testified  that  his  firm,  with  the  other- 
brick  manufacturers  of  the  city  of  Milwaukee,  had  formed  a 
business  association,  of  which  they  were  members  from  1890 
imtil  the  time  this  actiion  was  tried.     This  association  con- 
trolled the  output  of  brick  from  their  yard  in  1890,  and  lim- 
ited the  output  to  much  less  than  their  capacity,  and  they 
were  paid  for  so  limiting  their  manufacture  of  brick  out  of 
the  funds  of  the  association.    If  plaintiffs  maintained  owner- 
Voi.  123  —  27 
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ship  in  an  unlawful  association — ^which  is  a  question  not  be- 
fore us,  and  unnecessary  to  decide — ^no  damages  for  loss  of 
business  could  be  allowed  them.  Raynor  v.  Blatz  B.  Co.  100 
Wis.  414,  76  N.  W.  343.  It  also  appeared  that  the  quantity 
of  brick  manufactured  by  plaintiffs  for  1890  under  this  as- 
sociation agreement  was  but  little  in  excess  of  what  they 
actually  did  manufacture  during  each  of  the  seasons  of  1891, 
1892,  and  1893.  It  is  true  that  plaintiffs  stated  that  they 
were  not  directed  to  limit  their  manufacture  to  less  tiian  the 
full  capacity  of  the  plant  for  the  years  of  the  flood,  but  there 
is  no  evidence  showing  that  they  would  have  been  required 
or  permitted  to  run  their  yard  to  its  full  capacity  during 
those  seasons.  It  must  be  assumed  that,  since  they  were  mem- 
bers of  the  association  during  the  years  of  the  flooding  of 
which  they  complain,  their  output  was  subject  to  such  regu- 
lation and  restriction  as  it  had  been  in  the  previous  year, 
when  an  actual  limit  to  the  amount  of  their  manufacture  was 
imposed  and  submitted  to.  Under  these  circumstances,  the 
trial  court  was  amply  justified  in  refusing  to  allow  any  dam- 
ages for  loss  to  business. 

We  can  perceive  no  grounds  upon  which  these  facts  in  the 
case  can  be  deemed  irrelevant  and  immaterial,  as  contended 
by  plaintiffs.  It  must  clearly  follow,  when  it  is  shown  that 
plaintiffs,  as  members  of  this  association,  had  submitted  their 
business  enterprise  to  its  control  and  management,  and  had 
followed  its  directions  in  the  management  of  their  private 
property  under  the  terms  of  the  combination,  that  they  were 
liable  and  subject  to  its  control  and  direction  throughout  the 
period  of  their  membership.  When  it  so  happens  that  this 
relationship  causes  them  loss,  they  must  suffer  the  conse- 
quences, as  one  of  the  perils  incident  to  such  an  enterprise 
voluntarily  undertaken  by  them. 

The  judgment  must  be  modified  by  allowing  the  two  items 
of  damages,  as  indicated  above,  at  the  sum  of  $1,382.20,  with 
interest  thereon  at  the  rate  of  six  per  cent  from  the  1st  day 
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of  April,  1893,  in  addition  to  the  amount  allowed  by  the  trial 
court- 
ly the  Court. — The  judgment  is  modified  by  increasing  the 
damages  recovered  to  the  sum  of  $3,969.20,  with  interest  in 

m 

the  sum  of  $1,966.65,  and  the  costs  in  the  sum  of  $86.89, 
making  a  total  of  $6,021.64,  and,  as  so  modified,  the  judg- 
ment is  affirmed ;  appellants  to  recover  their  costs  on  this  ap- 
peal. 

A  motion  for  a  rehearing  was  denied  January  10,  1905. 


Illinois  Steel  Company,  Appellant,  vs.  Jeka  and  wife. 

Respondents. 

Octol>er  18, 190kr-nJanuary  10, 1905. 

Appeal  and  error:  Assignments  of  error:  Waiver:  Ejectment:  Adverse 
possession:  Construction  of  statutes:  Cross-examination:  Mate- 
rial and  immaterial  error. 

1.  Where  no  attention  is  paid  in  the  argument  to  an  assignment  of 

error  except  to  refer  to  the  record  and  suggest:  "While  we 
submit  that  in  portions  of  the  charge  of  the  court,  to  which 
exceptions  were  taken,  as  shown  in  the  record,  there  was  ^rror, 
we  will  not  trouble  the  court  with  further  discussion  of  them/* 
the  supreme  court  will  not  search  the  record,  carefully,  to  de- 
termine whether  the  instructions  were,  or  were  not,  strictly 
accurate. 

2.  In  an  action  of  ejectment,  the  evidence  on  the  subject  of  ad- 

verse possession,  is  held  sufficient  to  carry  that  question  to  the 
Jury. 

3.  In  the   determination   of   the   question   of   adverse   possession, 

possession  dependent  upon  marked  boundaries  under  subd.  1, 
sec.  4214,  Stats.  1898,  must  not  be  confused  with  that  accom- 
panied by  actual  improvement  of  the  premises  under  subd.  2 
of  said  sec.  4214. 

4.  The  physical  taking  and  enjoyment  by  acts  sufficient,  reason- 

ably, to  suggest  to  the  true  owner  that  his  dominion  is  thereby 
defied  and  the  extent  thereof,  satisfies  all  the  essentials  of  cer- 
tainty as  to  the  boundaries  of  adverse  possession,  dependent 
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on  cultivation  or  usual  improvement,  and  is  sufficient  to  dis- 
seize the  true  owner,  not  only  of  the  particular  spot  where 
the  first  visible  disturbance  of  the  surface  occurred,  but  of 
surrounding  land,  the  hostile  possession  of  which  is  plainly 
thereby  suggested. 

5.  Whether  the  essentials  of  adverse  possession  are  satisfied  or  not 

by  a  given  state  of  circumstances  must  be  determined  by  the 
verdict  of  the  jury,  under  proper  instructions. 

6.  The  use  of  cross-examination  is  not  a  mere  privilege  subject 

to  discretionary  judicial  authority, — it  is  a  right. 

7.  It  is  not  prejudicial  error  to  rule  out  a  question  asked  for  the 

purpose  of  laying  the  foundation  for  impeachment,  when  it 
refers  to  immaterial  matter. 

8.  Rulings  of  the  trial  court,  sustaining  objections-  to  questions 

asked  on  cross-examination,  which  are  not  clearly  prejudicially 
wrong,  will  not  be  condemned  on  appeal. 

9.  In  an  action  of  ejectment,  where  the  defense  was  twenty  years' 

adverse  possession,  dependent  on  actual  improvement  of  the 
premises,  it  is  not  error  to  sustain  objections  to  a  question  call- 
ing for  the  precise  boundaries  of  such  possession,  since  it  is 
only  necessary  that  the  premises  should  be  put  to  use  by  acts 
of  dominion,  such  as  to  suggest,  reasonably,  the  extent  of  the 
hostile  invasion. 
10.  It  is  not  prejudicial  error  to  refuse  to  permit  a  witness  to  answer 
a  question,  where,  in  answer  to  several  other  questions,  he 
has  given  the  information  sought. 

» 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  Okren  T.  Williams,  Circuit  Judge.    Affirmed. 

Action  in  ejectment.  The  complaint  was  in  the  usual  form* 
The  defendants  pleaded  adverse  possession  under  the  ten  and 
twenty  years  statutes.  On  the  trial  it  was  conceded  that 
plaintiff  was  entitled  to  recover  unless  defendants  were,  upon 
evidence  establishing  their  defense  of  adverse  possession. 
Such  evidence  tended  to,  if  it  did  not  conclusively,  show  such 
possession  by  them  and  those  with  whom  they  w^ere  in  privity 
from  some  time  in  1881  to  the  conmiencement  of  the  action 
February  26,  1896,  unless  the  continuity  thereof  was  broken 
by  the  John  Selin,  hereafter  mentioned,  acquiring  of  the 
holder  of  the  record  title  a  leasehold  interest  in  the  property. 
There  was  a  conflict  of  evidence  as  to  whether  such  circum- 
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stance  occurred  to  carry  the  cause  in  respect  thereto  to  the 
jury.  There  was  evidence  on  plaintiff's  part,  supposed  by  the 
trial  court  to  be  sufficient  to  carry  the  question  involved  to  the 
jury,  that  Jacob  Muza  as  early  as  1873  took  possession  of  the 
disputed  premises  in  defiance  of  the  true  owner  and  there- 
after remained  continuously  in  the  actual,  hostile,  exclusive 
and  notorious  occupancy  thereof  till  in  1881,  when  he  sold  the 
same  for  a  trifling  sum  to  John  Selin,  giving  him  no  paper 
transfer  thereof ;  and  that  Selin  and  those  claiming  under  him 
continued  the  adverse  possession  existing  at  the  time  of  such 
transfer  until  the  commencement  of  this  action,  by  these  cir- 
cumstances: As  soon  as  Selin  received  the  property  from 
Muza  he  inclosed  the  same  with  a  fence,  built  a  house  there- 
on and  occupied  it  as  a  home  for  himself  and  family.  The 
condition  thus  created  was  continued  until  some  time  in  1893 
when  Selin  sold  the  premises  to  Joseph  M.  Konkel,  not  giv- 
ing him  any  paper  transfer  thereof.  Konkel  upon  so  receiv- 
ing the  property  took  possession  thereof  and  prepared  it  for 
use  by  a  tenant.  It  was  occupied  accordingly  for  a  short 
period  of  time  when  Konkel  sold  the  property  to  defendant, 
Xavier  Jeka,  not  giving  him  any  paper  transfer  thereof.  Jeha 
upon  so  receiving  the  property,  took  possession  thereof  and 
occupied  the  same  till  the  action  was  commenced. 

The  main  contention  upon  the  trial  was  whether  there  were 
possessory  acts  of  the  disputed  premises  by  Muza  sufficient  to 
satisfy  the  statute  as  to  what  is  essential  to  disseise  the  true 
owner  of  land  so  as  to  create  adverse  possession  thereof  by 
another,  and  if  there  were  such  acts  whether  the  condition 
thus  created  was  continued  for  a  sufficient  length  of  time, 
prior  to  the  commencement  of  Selin's  possession,  to  make 
with  the  period  that  elapsed  thereafter,  before  the  commence- 
ment of  this  action  the  full  period  of  twenty  years  requisite 
to  satisfy  the  statute.  Muza  did  not  inclose  the  premises  or 
put  any  structure,  strictly  speaking,  thereon.  The  most  the 
evidence  tended  to  show  he  did  in  regard  to  the  premises,  is 
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fairly  indicated  by  the  following  brief  summary  of  his  evi- 
dence : 

I  improved  the  property  in  dispute  from  1872  till  I  gave 
it  to  Selin.  I  improved  it  as  I  could,  filling  the  same  witli 
stones  and  ashes  and  what  I  could  get-  I  did  that  just  as  for 
myself.  My  brother  was  coming  from  the  old  country.  I  was  / 
preparing  the  premises  for  him.  I  did  the  first  filling  in 
1873.  I  did  filling  every  year  thereafter  till  I  sold  to  Selin. 
I  cut  willows  and  wheeled  ashes  and  filled  in  on  the  property. 
No  one  interfered  with  my  work.  I  claimed  to  be  lie  owner 
of  the  property  from  the  time  I  commenced  filling  till  I  gave 
it  to  Selin.  I  do  not  know  how  long  the  tract  of  land  was  or 
how  wide  it  was.  I  did  not  measure  it.  It  was  all  marsh 
around  where  I  filled.  When  I  gave  the  property  to  Selin  it 
was  water  and  marsh  around  it.  There  was  a  ditch  on  the 
property  washed  out  aiid  I  filled  that.  There  was  water  on 
the  property  when  I  transferred  it  to  Selin,  but  I  do  not 
know  how  deep  it  was.  There  was  nothing  to  show  just 
where  the  boundaries  of  the  property  were,  till  I  staked  it 
out  at  the  time  of  the  sale  to  Selin.  '  It  was  all  marsh  when 
I  took  possession.  I  filled  it  extra  because  I  wanted  to  fix  it 
up  for  my  brother.  I  did  more  on  that  property  than  on  the 
rest  of  the  marsh.  My  brother  did  not  come  from  the  old 
country  so  I  gave  the  property  to  Selin.  I  staked  it  out  for 
him  at  the. time.  The  Selin  lot  was  higher  than  the  rest  of 
the  marsh.    All  the  lot  was  high.    I  filled  it  so  it  was  higher. 

There  was  considerable  evidence  corroborating  the  forego- 
ing and  much  evidence  discrediting  it,  both  in  Muza's  cross- 
examination  and  the  testimony  of  other  witnesses.  There 
was  evidence  tending  to  show  that  Muza  settled  near  the 
premises  in  dispute  some  time  in  1873  and  maintained  a 
home  there  for  many  years  continuously ;  that  the  Selin  prem- 
ises were  part  of  a  marshy  tract  of  land  north  of  the  mouth 
of  the  Milwaukee  river  and  between  Lake  Michigan  and  the 
river,  called  "Jones  Island ;"  that  Muza  from  the  time  he  en- 
tered thereon,  as  aforesaid,  assumed,  at  least,  leadership  in 
appropriating  the  island  for  residence  and  other  purposes; 
that  he  generally,  somewhat  as  an  owner  would,  directed  the 
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improvement  of  the  island  by  filling  in  low  places  and  pro- 
tecting the  land  from  inroads  by  water  from  the  lake. 

The  jury  found,  in  effect,  as  follows :  When  this  action  was 
commenced  the  paper  title  was  in  plaintiff.  Defendants  and 
their  grantors  and  predecessors  in  title  occupied  the  premises 
continuously  for  more  than  twenty  years  before  the  action  wa's 
commenced.  Such  occupancy  was  actual,  open,  notorious, 
exclusive  and  continuous  and  reasonably  sufficient  to  attract 
the  attention  of  the  true  owner  and  put  him  on  inquiry  as  to 
the  nature  and  extent  of  his  rights.  Defendants  were  in  pos- 
session of  the  property  when  the  action  was  commenced. 
They  did  not  unlawfully  withhold  the  same  from  the  plaintiff. 
Judgment  was  rendered  thereon  for  defendants.  Such  pro- 
ceedings were  duly  taken  on  behalf  of  the  plaintiff  as  to  pre- 
serve for  consideration  upon  appeal  the  questions  discussed  in 
the  opinion. 

For  the  appellant  there  was  a  brief  by  Van  Dyke  &  Van 
DyJce  &  Carter,  and  oral  argument  by  TT.  E.  Carter, 

For  the  respondents  there  was  a  brief  by  Fiehing  &  Killi- 
lea  and  M.  C.  Krause,  and  oral  argument  by  H.  J.  Killilea. 

The  following  opinion  was  filed  November  16,  1904: 

Marshall,  J.  The  foregoing  brief  statement,  it  is  be- 
lieved, brings  to  view  all  of  this  case  necessary  to  an  under- 
standing of  the  few  questions  discussed  in  the  brief  of  appel- 
lant's counsel. 

As  we  understand  it,  counsel  do  not  expect  the  case  to  be 
examined  other  than  sufficient  to  enable  the  court  to  pass 
upon  their  claims  that  the  verdict  is  unsupported  by  evi- 
dence, which  is  involved  in  each  of  three  assignments  of 
error,  and  that  the  trial  court  erred  in  the  admission  and  re- 
jection of  evidence.  True,  there  is  an  assignment  suggesting 
that  improper  instructions  were  given,  but  no  attention  is 
paid  thereto  in  the  argument  except  to  refer  to  the  record  for 
the  instructions  excepted  to,  and  suggest  this : 
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"While  we  submit  that  in  portions  of  the  charge  of  the 
court,  to  which  exceptions  were  taken,  as  shown  in  the  record, 
there  was  error,  we  will  not  trouble  the  court  with  further  dis- 
cussion of  them." 

Since  there  is  no  antecedent  of  the  words  "further  discus- 
sion of  them"  and  the  procedure  here,  well  known  to  the 
learned  counsel,  is  that  an  assignment  of  error  unaccom- 
panied by  any  argument  pointing  out  the  particular  matter 
referred  to  and  giving  reasons,  or  attempting  to,  why  it  should 
be  held  well  taken,  is  not  to  be  regarded  as  necessarily  calling 
for  examination, — ^we  feel  warranted  in  concluding  that  it  is 
not  expected  that  we  shall  search  the  record,  carefully,  to  de- 
termine whether  the  instructions  were,  or  were  not,  in  all 
respects,  strictly  accurate. 

The  question  of  whether  there  was  evidence  to  legitimately 
carry  to  the  jury  the  subject  of  the  alleged  adverse  occupancy 
of  the  disputed  premises  by  Muza  for  several  years  prior  to 
the  commencement  of  Selin's  occupancy  thereof,  which  is  a 
vital  point  in  the  case,  must  be  examined  in  the  light  of  prin- 
ciples stated  in  previous  cases  involving  similar  evidence  as 
to  various  parts  of  "Jones  Island,"  so  called.  There  was  a 
claim  of  adverse  possession  by  Muza  in  each  of  such  cases, 
dependent  for  its  efficiency  upon  whether  his  acts  were  suffi- 
cient to  disseise  the  true  owner,  set  the  statutory  period  of 
tv\^enty  years  of  such  condition  running  and  preserve  it  until 
it  merged  into  a  like  condition  caused  by  the  acts  of  another 
in  privity  with  him.  This  case  seems  to  have  been  fairly  sub- 
mitted to  the  jury  in  the  light  of  such  previous  adjudications. 
Illinois  S.  Co.  v.  Budzisz,  106  Wis.  499,  82  N.  W.  534;  Illi' 
nois  S.  Co.  V.  Budzisz,  115  Wis.  68,  90  N.  W.  1019 ;  Illiivois 
8.  Co.  V.  Jeka,  109  Wis.  449,  84  N.  W.  1119;  Illinois  S.  Co. 
V.  BUot,  109  Wis.  418,  84  N.  W.  855,  85  N.  W.  402;  Illinois 
8.  Co.  V.  Jeka,  119  Wis.  122,  95  N.  W.  97 ;  Illinois  8.  Co.  v. 
Budzisz,  119  Wis.  580,  97  N.  W.  166.  See,  also,  Batz  v. 
Woerpel  113  Wis.  442,  89  N.  W.  516. 
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No  reason  is  perceived  why  any  question  decided  in  those 
•cases,  which  is  material  to  this  one,  should  be  reconsidered. 
It  is  believed  that  the  decisions,  there  necessarily  resulted 
from  sees.  4207,  4213,  and  4214,  Stats.  1898,  and  elementary 
principles  long  and  firmly  established.  The  mere  fact,  if  it 
be  a  fact,  that  such  principles  and  the  calls  of  the  statutes 
were  somewhat  more  definitely  pointed  out  in  such  cases,  or 
some  of  them,  than  theretofore,  and  that  some  misunderstand- 
ing existed  by  reason  of  unguarded  expressions  in  previous 
opinions,  here  and  there,  should  not  be  mistaken  for  the  es- 
tablishment of  any  new  doctrine.  It  is  not  infrequent  that 
courts  find  a  very  old  and  familiar  rule  to  have  become  so  in- 
volved by  mere  phrasing  thereof,  or  illegitimate  applications 
of  the  same,  or  both,  that  a  new  point  to  refer  to  is  seen  to  be 
essential  to  certainty  in  its  administration.  That  suggests  a 
review  of  the  subject,  involving  a  restatement  of  the  rule  with 
an  attempt  to  refer  to  new,  or  to  bring  again  into  prominence 
old,  indications  of  its  limitations  and  scope.  Having  done 
that,  the  danger  of  losing  the  beneficial  effect  thereof  is  gen- 
erally best  avoided  by,  for  a  time  at  least,  pointing  to  the 
law  as  thus  declared  when  the  subject  is  again  presented  call- 
ing for  its  application,  rather  than  by  discussing  the  matter 
anew. 

It  cannot  be  doubted  that  if  Muza  entered  upon  the  prem- 
ises in  dispute,  as  testified  to  by  him,  and  commenced  filling 
in  the  low  places,  indicating  to  the  true  owner,  if  he  paid  rea- 
sonable attention  to  his  property,  a  hostile  purpose  to  ad- 
versely appropriate  such  premises,  he  thereby  effectually 
planted  thereon  the  standard  of  a  hostile  invader.  As  soon 
as  the  first  significant  visible  work  of  improvement  was  made 
it  was  notice  to  the  true  owner  not  only  of  such  hostile  in- 
vasion, but  of  the  nature  thereof.  It  is  not  the  law,  as  we 
understand  it,  that  the  filling  in  of  low  places  upon  premises 
as  testified  to  in  this  case  constitutes,  necessarily,  taking  act- 
ual possession  only  of  the  particular  places  filled,  and  that 
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in  order  to  take  such  possession  of  a  parcel  of  land  such  as 
that  in  question  for  a  building  spot  by  filling  the  same  up,  it 
is  necessary  to  raise  the  entire  surface  thereof  so  as  to  indi- 
cate with  precision  by  visible  marking  the  precise  extent  of 
the  hostile  invasion. 

In  considering  this  subject  one  should  not  confuse  adverse 
possession,  dependent  upon  marked  boundaries  under  subd.  1, 
sec.  4214,  with  such  possession  accomplished  by  actual  im- 
provement of  the  premises  under  subd.  2  of  the  said  section. 
In  the  latter  class  of  cases  the  physical  disturbance  of  the 
premises  by  putting  the  same  to  some  use  to  which  they  are 
adapted,  sufBcient  to  disseise  the  true  owner,  may  affect  by 
relation  the  surroimdings,  so  far  as  thfe  nature  of  such  dis- 
turbances naturally  suggest  the  claim  of  dominion  by  the  ad- 
verse occupant  extends.    In  a  territory  suitable  for  cheap  res- 
idence lots,  and  occupied  by  numerous  persons  as  such,  a  hos- 
tile entry  and  commencement  of  improvement  plainjy  indi- 
cating a  purpose  to  lay  out  such  a  lot,  might  well  be  held  suf- 
ficient to  disseise  the  true  owner,  not  only  of  the  particular 
spot  where  the  first  visible  disturbance  of  the  surface  oc- 
curred, but  of  surrounding  land,  the  hostile  appropriation  of 
which  is  plainly  thereby  suggested.  Such  being  the  case  much 
of  the  infirmity  which  appellant's  counsel  seem  to  think  exists 
in  defendant's  case  as  to  Muza's  possession  is  readily  seen  not 
to  exist  in  fact,  even  if  it  be  considered  that  there  is  no  evi- 
dence that  he  graded  the  lot  so  as  to  visibly  change  the  entire 
natural  surface  therof.     It  must  be  conceded  that  there  is 
much  evidence  that  he  entered  upon  the  premises  and  did  fill- 
ing thereon,  from  time  to  time  and  year  to  year,  for  five  or 
six  years  prior  to  the  commencement  of  Selin's  possession, 
and  that  there  is  some  evidence  that  he  created  an  artificial 
surface  over  the  entire  premises.     True,  his  cross-examina- 
tion and  the  evidence  of  several  witnesses  tend  to  show  that 
no  visible  change  in  the  premises  was  wrought  by  him,  but 
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that  merely  rendered  the  truthfulness  of  his  claim  in  that  re- 
gard a  jury  question.  Such  being  the  case,  in  view  of  the- 
law  that  physical  taking  and  enjoyment  by  acts  sufficient,  rea- 
sonably, to  suggest  to  the  true  owner  that  his  dominion  is 
thereby  defied  and  the  extent  thereof,  satisfies  all  the  essen- 
tials of  certainty  as  to  the  boundaries  of  adverse  possession,, 
dependent  upon  cultivation  or  usual  improvement,  the  case 
was  properly  submitted  to  the  jury. 

True,  as  counsel  suggest,  the  disseisin  of  the  true  owner 
and  constructive  adverse  possession  that  will  take  away  title 
from  one  and  vest  it  in  another  must  be  exclusive,  hostile, 
continuous  and  notorious,  and  where  there  is  no  paper  title* 
to  refer  adverse  occupation  to,  indicating  constructively  the 
boundaries  thereof,  there  must  be  actual  possession  of  a  nat- 
ure to  clearly  acquaint  the  true  owner  with  the  fact  that  his 
rights  are  set  at  defiance  and  the  extent  thereof.  It  must  not 
be  supposed  that  the  law  in  that  regard,  so  often  declared  by 
this  court,  is  not  fully  appreciated  in  applying  the  same  as 
we  do  to  the  evidence  in  this  case.  It  is  often  easy  to  state  a 
rule  of  law,  and  not  easy  to  apply  it  to  a  mass  of  evidentiary 
matters.  WTiat  acts  are  necessary  to  notify  the  true  owner  of 
land  of  a  hostile  invasion  thereof ;  and  what  are  necessary  to 
indicate  the  territorial  limits  of  such  invasion  and  what  are 
necessary,  if  disseisin  shall  have  once  been  effected,  to  ef- 
ficiently indicate  continuance  thei'eof  necessarily  varies  with 
the  size  of  the  premises  claimed,  the  location  thereof,  the 
character  of  the  same  and  a  great  variety  of  circumstances. 
Hence,  generally,  whether  the  essentials  of  adverse  possession 
are  satisfied  or  not  by  a  given  state  of  circumstances  must  be 
determined  by  the  verdict  of  a  jury,  under  proper  instruc- 
tions. 

While,  as  before  indicated,  the  law  on  this  subject  was  so 
fully  discussed  in  the  former  cases  referred  to  that  no  further 
discussion  thereof  is  needed,  we  may  well  give  emphasis: 
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thereto  by  quoting  from  the  opinion  of  the  court  in  the  lead- 
ing case  in  California,  Brumagim  v.  Bradshaw,  39  Cal.  24:, 
45,  the  following : 

"Acts  of  dominion  over  a  town  lot,  which  would  be  suffi- 
cient to  establish  an  actual  possession,  might  be  wholly  in- 
adequate to  that  end,  as  applied  to  a  tract  of  one  thousand 
acres ;  and,  on  the  other  hand,  the  herding  of  cattle,  for  a  rea- 
sonable time,  on  a  tract  of  one  hundred  acres,  suitable  only 
for  that  purpose,  and  accompanied  by  a  claim  of  title,  might, 
«under  certain  circumstances,  establish  possession  of  it ;  whilst 
ithe  pasturing  of  cattle  on  a  town  lot,  suitable  only  for  build- 
ing purposes,  would  be  wholly  insufficient.  The  general  prin- 
ciple which  underlies  all  this  class  of  cases  is,  that  the  acts  of 
dominion  must  be  adapted  to  the  particular  land,  its  condi- 
tion, locality  and  appropriate  use.  The  philosophy  of  the 
rule  is,  that  by  such  acts  the  party  proclaims  to  the  public 
that  he  asserts  an  exclusive  ownership  over  the  land,  and  the 
acts  which  he  performs  are  in  harmony  with  his  claim  of  title. 
Hence  they  must  be  such  as  to  give  notice  to  the  public ;  or, 
in  the  language  of  Justice  Baldwin,  in  Wolf  v.  Baldwin,  19 
<3al.  313,  it  must  be  'an  open,  unequivocal,  actual  posses- 
sion— ^notorious,  apparent,  uninterrupted  and  exclusive — 
<?arrying  with  it  the  marks  and  evidences  of  oAvnership/  " 

The  elucidation  and  application  of  the  principle  thus  stated 
in  Illinois  S.  Co.  v.  Bilot,  109  Wis.  418,  84  N.  W.  855,  85 
N.  W.  402,  leaves  no  very  good  reason  for  going  astray  under 
the  delusion  that  adverse  possession  without  an  inclosure 
must  necessarily  be  characterized  by  a  physical,  constant, 
visible  occupancy  by  improvement  of  every  part  of  tiie  prem- 
ises,— that  the  hostile  invader  must  actually  lay  his  hands,  so 
to  speak,  upon  the  entire  territory  and  keep  them  there  as 
plainly  indicating  the  extent  and  character  of  the  occupancy 
as  if  such  premises  were  covered  by  a  mantle.  The  words  of 
the  statute  do  not  expressly,  nor  by  reasonable  implication, 
■suggest  any  such  thing,  nor  can  any  authority  in  support 
thereof  be  found.   The  judicial  declarations  generally,  rightly 
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understood,  are  in  harmony  with  this,  as  for  example  in. 
Booth  V.  Small,  25  Iowa,  177,  the  court  said: 

"Possession  of  land  is  the  holding  of  an  exclusive  exercise- 
of  dominion  over  it.  It  is  evident  that  this  is  not  and  cannot 
be  uniform  in  every  case,  and  that  there  may  be  degrees  in 
the  exclusiveness  even  of  the  exercise  of  ownership.  The 
OTVTier  cannot  occupy,  literally,  the  whole  tract, — ^he  cannot 
have  an  actual  pedis  possessio  of  all,  nor  hold  it  in  the  grasp 
of  his  hand.  His  possession  must  be  indicated  by  other  acts. 
The  usual  one  is  that  of  inclosure.  But  this  cannot  always 
be  done,  yet  ho  may  hold  possession,  in  fact,  of  uninclosed 
land  by  the  exercise  of  such  acts  of  ownership  over  it  as  are 
necessary  to  enjoy  the  ordinary  use  of  which  it  is  capable  and 
acquire  the  profits  it  yields  in  its  present  condition.  Such 
acts  being  continued  and  uninterrupted  will  amount  to  actual 
possession." 

True,  the  Iowa  court  did  not  have  the  precise  statutory  aid- 
to  guide  it  which  we  have,  but  that  does  not  impair  the  force- 
of  the  quotation  since  the  "use  in  the  usual  way"  of  the  com- 
mon law  which  such  court  evidentlv  had  in  mind  is  substan- 
tially  the  same  as  "usually  improved"  in  our  statutes. 

Under  the  assignment  of  error  relating  to  rulings  on  evi- 
dence, numerous  instances  are  cited  to  our  attention  where 
questions  on  cross-examination  were  ruled  out.  We  shall  not 
review  the  same  in  detail.  We  are  persuaded  that  the  trial 
judge  restricted  the  cross-examination  rather  too  closely.  It 
mupt  be  borne  in  mind  that  cross-examination  is  regarded  one 
of  the  most  efficient  means  of  discovering  the  truth,  and  tjo 
long  as  there  is  any  reasonable  ground  to  suppose  that  it  is 
being  pursued  legitimately  it  should  not  be  disturbed.  Often 
it  is  the  only  weapon  available  for  laying  bare  a  tissue  of  false- 
hoods having  all  the  semblance  of  truth.  The  use  of  it  is  not 
a  mere  privilege  subject  to  discretionary  judicial  authority, — 
it  is  a  right.  The  judge  may  regulate  its  use,  stopping  just 
short  of  any  disturbance  of  the  right  itself.    To  go  further  is* 
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improper.  The  right  is  so  valuable  to  litigants  and  the  oppor- 
tunity to  abuse  it  so  constant  and  often  embraced  that  some 
regulation  thereof  from  the  bench  is  necessary.  Few  judicial 
duties  require  greater  care  in  performance  than  that  of  so 
guarding  and  restricting  cross-examination,  attempted,  as  to 
prevent  the  latter  without  impairing  the  former.  There  is 
some  ground  for  holding  that  there  was  a  failure  in  that  re- 
gard in  this  case,  but  whether  to  such  a  degree  as  to  prejudice 
appellant  has  given  us  some  trouble. 

This  question  propounded  to  Muza  was  ruled  out :  "TNTien 
you  testified  before  in  the  Alexander  Budzisz  case,  didn't  you 
swear  that  you  did  not  know  that  you  ever  fi.shed  in  Oshkosh 
alone  ?"  We  are  unable  to  perceive  how  the  answer  to  that, 
•one  way  or  the  other,  could  have  had  any  material  bearing. 
It  was  obviously  asked  to  lay  a  foimdation  for  impeachment 
-on  the  theory  that  a  considerable  period  of  absence  by  Muza 
from  the  vicinity  of  the  premises  in  dispute  would  break  the 
■continuity  of  his  possession  thereof.  It  does  not  seem  to  have 
been  given  proper  significance  that  the  extent  of  the  occu- 
pancy in  this  case,  unlike  that  in  some  others,  was  not  neces- 
sarily dependent  upon  substantially  continuous  presence  of 
the  disseisor  at  or  in  the  immediate  vicinity  of  the  premises. 
After  the  adverse  occupancy  was  commenced,  if  we  may  be- 
lieve the  testimony  of  Muza,  he  created  such  changes  in  the 
physical  condition  of  the  land  as  to  indicate  clearly  a  hostile 
invasion  of  the  true  owner's  rights.  Having  raised  his  flag, 
so  to  speak,  on  the  premises  by  commencing  the  preparation 
tliereof  for  a  residence  lot,  absence  therefrom  thereafter  for 
any  period  of  time,  short  of  such  as  to  indicate  abandonment 
of  such  purpose,  would  not,  as  a  matter  of  law,  break  the  dis- 
seisin. The  standard  of  the  invader  being  once  efficiently 
planted  by  some  physical  change  in  the  surface  of  the  land, 
sufficient  to  disseise  the  true  owner,  it  might  under  such  cir- 
<5umstances  be  relied  on  to  preserve  such  condition  for  a  rea- 
sonable length  of  time.     Absence  from  the  premises  for  a 
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short  interval  may  be  immaterial,  the  true  owner  not  assert- 
ing any  right  thereto  in  the  meantime,  there  being  a  return  to 
the  same  by  the  disseisor  and  further  acts  thereon  by  him  con- 
sistent with  the  first  invasion,  clearly  indicating  a  continu- 
ance thereof.  If  the  disseisor  relies  on  acts  to  show  his  pos- 
session, which  require  his  personal  presence,  such  as  prohib- 
iting others  from  going  upon  the  property  and  customary  use 
of  same  for  fishing  and  fowling,  as  in  some  of  the  "Jones 
Island"  cases,  his  absence  for  even  short  periods  of  time 
might  be  quite  material.  Under  the  circumstances  of  this 
case  it  does  not  seem  that  the  fact,  if  it  be  a  fact,  that  Muza 
was  engaged  in  a  fishing  venture  for  a  short  time  at  Oshkosh, 
either  with  another  or  alone,  was  so  clearly  material  as  to 
warrant  us  in  disturbing  the  decision  of  the  trial  judge. 

It  is  not  reversible  error  to  rule  out  a  question  asked  to  lay 
the  foundation  for  impeachment  when  it  refers  to  immaterial 
matter.  Jones,  Evidence,  §  855 ;  Waterman  v.  C.  &  A.  i?. 
Co.  82  Wis.  613,  52  N.  W.  247,  1136;  Schuster  v.  State,  SO 
AVis.  107,  49  N.  W.  30;  Kaime  v.  Omro,  49  Wis.  371,  5  N. 
W.  838.  Every  such  question,  upon  objection  being  made, 
presents  for  consideration  whether  the  statement  suggested 
thereby  to  have  been  made  and  to  be  inconsistent  with  one 
made  on  the  trial,  is  material.  The  trial  judge's  decision  on 
that  goes  to  competency  and  must  prevail  on  appeal,  unless 
clearly  wrong.  Of  course,  if  the  subject  of  the  interroga- 
tory is  material,  he  has  no  discretion  as  to  whether  or  not  to 
permit  the  foundation  for  impeachment  to  be  laid, — it  is  a 
matter  of  absolute  right,  not  a  mere  privilege.  Jones,  Evi- 
dence, §  855.  The  ruling  under  discussion,  it  seems,  can- 
not be  condemned  as  clearly  wrong,  so  cannot  be  at  all.  Sev- 
eral other  rulings  cited  to  our  attention  are  governed  likewise. 
We  will  therefore  not  further  refer  to  them. 

Muza  was  asked  whether  he  did  not  testify,  on  a  former  oc- 
casion, that  his  possession  of  one  part  of  "Jones  Island"  was 
the  same  as  that  of  any  other;, that  his  right  was  the  same  in 
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one  place  as  in  any  other  and  that  his  claim  of  right  was  like- 
wise the  same.  Some  reasons  occur  tons  why  those  questions 
could  be  rightly  regarded  immaterial.  However,  the  rulings 
are  of  such  doubtful  propriety  that  a  contrary  disposition  of 
the  matter  would  strike  us  with  more  favor.  The  circum- 
stances under  which  it  was  claimed  the  witness  testified,  as 
suggested  in  the  questions,  were  not  made  to  appear.  The 
trial  judge,  notwithstanding  the  notoriety  of  the  "Jones 
Island"  cases,  could  not  take  judicial  notice  of  such  circum- 
stances, nor  could  the  jury  view  them  as  matters  of  common 
knowledge.  The  suggested  evidence  may  have  been  very  ma- 
terial on  a  former  occasion  and  not  material  on  the  trial  of 
this  case.  If,  on  such  ocx^asion,  there  was  no  serious  question 
but  that  Muza  took  and  held  adverse  possession  of  some  part 
of  the  island  by  creating  and  maintaining  structures  thereon 
and  no  question  but  that  there  were  other  parts  thereof^ 
which,  during  the  period  of  his  claim,  were  in  the  possession 
of  others  acting  independently  of  him,  and  yet  he  alleged  ad- 
verse possession  of  the  entire  island,  on  the  greater  part  of 
which  there  were  no  visible  indications  thereof,  and  the  title 
to  some  such  portions  was  dependent  on  the  validity  of  his 
general  claim,  a  statement  by  him-  that  his  "possession," 
'*claim,"  or  "right"  as  to  one  part  of  the  island  was  the  same 
as  that  of  any  other,  might  be  quite  sufficient  and  important 
on  a  subsequent  trial  involving  similar  circumstances  in  con- 
tradiction of  evidence  inconsistent  therewith,  and  yet  be  im- 
material as  to  a  claim  of  adverse  possession  to  a  small  part  of 
the  island,  grounded  on  actual,  continuous  improvement  and 
occupation  of  that  particular  part.  In  the  absence  of  any  in- 
dication in  the  questions,  or  otherwise,  of  similarity  of  cir- 
cumstances on  this  trial,  to  those  characterizing  the  alleged 
former  statements,  it  is  not  clear  that  the  court  was  wholly 
without  justification  for  holding  that  such  statements,  which 
at  best  seem  to  have  been  merely  the  witness'  conclusions,  de- 
pendent, perhaps,  upon  his  idea  of  his  legal  rights,  were  im- 
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material.  The  court  was  influenced^  it  seems,  by  the  fact  that, 
the  controversy  here  was  necessarily  to  turn  on  whether  the 
physical  condition  of  the  particular  premises  in  question  was 
so  changed  by  Mu2a  as  to  sulBGlciently  evidence  to  the  true 
owner  a  hostile  invasion  of  his  rights,  and  a  disseisin  of  him 
thereof  continuously  for  several  years.  We  cannot  see  clearly 
that  the  rulings  were  prejudicially  wrong,  and  therefore  de- 
cline to  condemn  them. 

Complaint  is  made  because  this  question,  propounded  to 
Mu2a,  was  ruled  put :  "Did  the  south  boundary  of  the  Selin 
lot  extend  down  to  the  old  harbor  ?"    The  claim  that  the  rul- 
ing on  that  is  wrong  is  based.on  the  idea  ^hat  it  was  essential 
to  adverse  possession  by  Muza  that  the  precise  boundaries  of 
such  possession  should  be  marked  in  some  way.     That  is 
wrong  as  we  have  seen.    It  was  only  necessary  that  the  prem- 
ises should  be  put  to  use  by  acts  of  dominion  over  the  same, 
such  as  to  suggest  reasonably  the  extent  of  the  hostile  invasion. 
If  a  house  had  been  constructed  thereon  and  dominion  exer- 
oised  by  the  invader  over  territory  in  the  vicinity  of  the  struc- 
ture for  a  reasonable  space  adjacent  thereto  by  acts  similar 
to  those  of  an  owner  of  a  dwelling  generally,  we  apprehend 
that  no  one  familiar  with  the  law  would  claim  that  the  ad- 
verse occupancy  was  limited  to  the  particular  space  covered 
by  the  structure,  or  that  it  would  be  essential  to  adverse  pos- 
session of  the  surrounding  territory  to  the  extent  ordinarily 
used  in  connection  with  a  dwelling  house  of  the  nature  of  the 
one  so  constructed  that  it  should  be  staked  out  and  fenced, 
or  the  boundaries  otherwise  marked  by  physical  objects.    For 
example,  a  highway  by  user,  is  not  confined  to  the  wagon 
path.     It  is  deemed  to  extend  on  either  side  thereof  sufRoient 
to  satisfy  the  needs  of  the  public  for  such  highway.     Under 
some  circumstances,  it  might  be  held  to  extend  to  (the  full 
width  of  a  legal  highway.     Bartlett  v,  Beardmore,  77  Wis. 
356,  46  K  W.  494;  Randall  v.  Rovelstad,  105  Wis.  410,  81 
ISJ".  W.  819 ;  Elliott,  Roads  &  S.  §  174.    Upon  the  principle 
Vol.  123—28 
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we  have  referred  to,  riany  courts  have  held  that  a  highway  by 
adverse  occupancy  is  of  the  full  width  of  a  legal  highway. 
That  such  width  is  suggested  by  the  existence  of  the  wagon 
path.  Whitesides  v.  Green,  13  Utah,  341,  44  Pac.  1032; 
Sprague  v.  Watte,  17  Pick.  309;  MarcJiand  v.  Maple  Orove, 
48  Minn.  271,  51  K  W.  60^) ;  Bowers  v.  Bcrrett,  85  Me.  382, 
27  Atl.  260;  Pillsbury  v.  Brown,  82  Me.  450,  19  Atl.  89; 
Davis  V,  Clinton,  58  Iowa,  389,  10  N.  W.  768. 

Complaint  is  made  because  Muza  was  not  permitted  to  an- 
swer this  question :  "Now  tell  us  what  more  you  did  on  this 
lot  than  on  others."  Irrespective  of  whether  the  ground  upon 
which  that  question,  was  ruled  to  be  improper,  the  ruling  was 
not  prejudicial,  inasmuch  as  the  witness  gave  the  informa- 
tion sought,  in  answer  to  several  other  questions.  He  testified 
that  he  filled  the  lot  preparatory  to  use  thereof  as  a  home  for 
his  brother ;  that  he  did  not  treat  it  as  he  did  the  island  gen- 
erally ;  that  he  filled  it. 

Viewing  the  complaints  as  to  rulings  on  evidence  in  groups, 
all  have  been  considered.  Counsel  call  attention  in  a  general 
way  to  a  large  number  of  such  rulings  by  referring  to  the 
pages  of  the  printed  case  where  they  can  be  found.  We  have 
given  such  attention  thereto  as  to  enable  us  to  discover  that 
counsel  were  warranted  in  saying  the  rulings  made  the  basis 
for  argument  are  fair  samples  of  all,  to  which  objection  was 
made.  Consideration  of  the  samples  includes  the  whole.  We 
have  not  been  able  to  discover  any  sufficient  ground  for  re- 
versing the  judgment  appealed  from. 

By  the  Court. — ^Judgment  affirmed. 

A  motion  for  a  rehearing  was  denied  January  10, 1905. 


10]  JANUAET  TEEM,  1905.    •  435 

Keller  y.  Fenske,  128  Wis.  435. 


Xeixeb^  Appellant,  vs.  Fenske,  Respondent 
October  19,  1904~-yranuary  10,  1905. 

Life  estates:  Relations  of  life  tenant  and  remainderman:  Record  of 
conveyances:  Constructive  notice:  Pui^hase  of  outstanding  title 
hy  life  tenant:  Accounting. 

1.  The  owner  of  lands,  subject  to  a  mortgage,  conveyed  the  same 
to  plaintiff,  reserving  to  his  wife  a  life  estate,  the  life  tenant 
being  in  possession.  This  mdrtgage  was  foreclosed,  both  the 
life  tenant  and  plaintiff  being  made  parties  to  the  action. 
At  the  foreclosure  sale  the  property  brought  just  enough  to 
satisfy  the  foreclosure  judgment  with  interest  and  costs  of 
sale.  The  purchaser,  having  received  the  sheriff's  deed,  con- 
veyed the  premises  to  the  life  tenant  in  consideration  of  the 
sum  paid  by  him  upon  the  sheriff's  sale.  The  life  tenant 
thereafter,  by  warranty  deed,  conveyed  the  premises  to  de- 
fendant, w^o,  after  her  death,  took  possession.  All  the  con- 
veyances were  duly  recorded  at  about  the  time  they  were 
respectively  executed.  Held,  that  defendant  took  title  from 
the  original  life  tenant  with  knowledge  of  its  burdens  and 
restrictions,  as  between  the  tenant  for  life  and  the  tenant  in 
remainder. 

^2.  In  such  case,  the  life  tenant  having  been  in  possession,  collect- 
ing and  using  the  rents  and  income  from  the  date  of  the  deed 
creating  her  estate  until  her  death,  the  purchase  by  the  life 
tenant  under  the  foreclosure  sale  is  held  to  have  been  made 
for  the  joint  benefit  of  herself  and  the  tenant  in  remainder, 
precluding  the  life  tenant  from  holding  it  for  her  exclusive 
benefit,  if  the  tenant  in  remainder  will  contribute  her  proper 
share  of  the  sum  so  paid. 

"3.  In  such  case,  whatever  the  life  tenant  pays  above  her  propor- 
tionate share  is  secured  to  her  as  a  creditor,  and  she  becomes 
subrogated  to  that  extent  to  the  rights  of  the  lien  holder  in 
the  real  estate  so  purchased. 

4.  In  such  case,  the  life  tenant,  who  paid  off  the  mortgage,  and 
who  conveyed  to  defendant  by  warranty  deed,  is  held  to  have 
conveyed  not  only  her  life  estate,  but  also  the  lien  on  the 
land  which  she  acquired  by  reason  of  her  payment  of  the 
mortgage. 

•5.  In  such  case,  on  an  accounting  between  the  tenant  in  remainder 
and  the  grantee  of  the  life  tenant,  such  grantee  having  acted 
in  good  faith,  he  should  be  charged  with  the  income  of  the 


436  SUPREME  COURT  OF  WISCONSIN.        [Jan. 


Keller  ▼.  Fenske,  123  Wis.  436. 


estate  from  the  termination  of  the  life  estate,  less  the  amounts 
paid  by  him  for  taxes  on  the  premises.  The  grantee  should 
also  recover  for  such  sums  as  he  has  paid  for  improvements 
and  to  preserve  the  property  since  taking  possession,  and  also 
the  amount  of  the  mortgage  lien,  less  the  interest  paid  thereon. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  Orben  T.  Williams,  Circuit  Judge.     Reversed. 

An  action  in  equity  wherein  plaintiff  seeks  to  redeem  from 
defendant's  interest  in  certain  real  estate.  She  asks  for  an  ac- 
counting, and  the  right  to  discharge  the  defendant's  lien  by 
payment  of  such  sums  as  may  be  found  due  from  her,  and  to 
be  adjudged  the  owner  of  the  premises.  Defendant  admitted 
most  of  the  facts  as  alleged  in  the  complaint,  but  averred  that 
he  was  the  owner  in  fee  of  the  premises,  free  from  any  claim,, 
right,  or  interest,  and  denied  that  plaintiff  had  any  right  lo 
or  interest  in  the  premises  to  entitle  her  t<i  the  relief  de- 
manded. 

The  material  facts  of  the  case,  covered  by  the  pleadings  and 
findings  of  the  court,  are  clearly  and  concisely  set  forth  in  the 
statement  of  appellant's  brief,  which  we  will  adopt,  and  is  as 
follows : 

"Prior  to  March  15,  1894,  one  Caroline  Laabs  was  the 
owner  in  fee  simple  of  a  certain  lot  in. the  Thirteenth  Ward 
of  the  city  of  Milwaukee,  particularly  described.  In  Decem- 
ber, 1890,  she  and  her  huband  had  incumbered  this  lot  by  a 
mortgage  in  the  amount  of  $800,  securing  a  note  in  such 
amount ;  and  such  mortgage  was  duly  recorded  in  the  office  of 
the  register  of  deeds  of  Milwaukee  county  the  day  after  its 
execution.  On  March  15,  1894,  Caroline  Laabs  and  her  hus- 
band conveyed  the  lot  by  w^arranty  deed  to  one  Frederick 
William  Fenske,  subject  to  the  incumbrance  of  $800,  which 
was  assumed  by  the  grantee.  Frederick  W^illiam  Fenske  and 
Louise,  his  wife,  entered  into  possession  of  the  premises ;  and 
on  March  24, 1896,  they  executed  and  delivered  to  the  plaint- 
iff the  deed.  .  .  .  The  plaintiff,  Louise  Keller,  was  at 
the  time  of  beginning  the  action  a  married  woman;  but  in 
1896  and  until  1902  she  was  unmarried,  and  bore  the  name 
of  Louise  Sood,  and  is  the  grantee  in  remainder  named  in 
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such  deed.    In  aucb  deed  Frederick  William  Fenske  and  his 
wife  conveyed  the  real  estate  in  question  to  the  plaintiff,  re- 
serving to  Louise  Fenske  an  estate  therein  for  the  period  of 
her  natural  life.    This  deed  was  duly  recorded  in  the  office  of 
the  register  of  deeds  of  Milwaukee  county  on  March  31, 1896, 
and  Louise  Fenske  entered  into  possession  of  the  premises, 
and  became  seised  of  a  life  estate  therein,  and  the  plaintiff 
became  seised  of  the  estate  in  remainder.    The  principal  sum 
of  the  mortgage  incumbrance  on  the  premises  remained  un- 
paid, and  there  was  no  interest  paid  upon  the  incumbrance 
after  the  period  ending  June  16,  1897.    By  reason  of  the  de- 
fault in  the  payment  of  principal  and  interest,  the  mortgagee 
instituted  a  suit  for  the  foreclosure  of  the  mortgage,  making 
both  Louise  Fenske  and  the  plaintiff  parties  defendant,  and 
serving  them  with  process,  and  filing  notice  of  lis  pendens 
in  proper  form.    In  such  foreclosure  action  on  December  18, 
1897,  judgment  of  foreclosure  and  sale  in  the  usual  form  was 
entered,  in  the  amount  of  $824.40,  for  the  amount  due  upon 
the  note  and  mortgage  for  principal  and  interest  since  June 
15, 1897,  and  for  $171.96,  solicitor's  fees,  costs,  and  disburse- 
ments.    The  judgment  of  foreclosure  remained  wholly  un- 
paid, and  after  the  expiration  of  the  year  for  redemption  Ae 
premises  were  advertised  for  sale  pursuant  to  the  judgment, 
and  sold  by  the  sheriff  on  February  13,  1899,  to  W.  H.  Tim- 
lin, for  the  sum  of  $1,092.86,  which  sum  was  sufficient  to  pay 
the  costs  and  expenses  of  the  sale  and  the  amount  due  upon 
the  judgment  and  interest  in  full,  leaving  neither  surplus  nor 
deficiency.    A  sheriff's  deed  was  executed  and  delivered  pur- 
suant to  the  sale,  and  recorded,  and  report  of  sale  filed,  and 
sale  confirmed.     Three  months  thereafter  and  on  May  11, 
1899,  Louise  Fenske     .     .     .     procured      ...      a  war- 
ranty deed  of  the  same  to  be  executed  to  her  by  W.  H.  Timlin 
and  wife,  and  she  paid  therefor  the  sum  that  had  theretofore 
been  paid  upon  the  sheriff's  sale,  and  this  deed  -was  duly  re- 
corded.    This  deed  was  executed  to  Louise  Fenske  alone  a  a 
grantee,  and  continuously  from  March  24,  1896,  and  until 
her  death,  she  remained  in  possession  of  the  premises,  enjoy- 
ing the  use,  income,  profits  and  benefits  thereof ;  and  the  rents, 
income,  profits,  and  use  of  the  real  estate  at  all  times  exceeded 
in  amount  and  value  the  amount  of  the  interest  on  the  mort- 
gage indebtedness,  together  with  the  taxes  and  all  other  ex- 
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penses  of  maintaining  the  property.  .  .  .  On  February 
2,  1903,  the  defendant,  William  F.  Fenske,  obtained  from 
Louise  Fenske  a  warranty  deed  of  the  premises,  which  he 
caused  to  be  recorded.  Louise  Fenske  died  on  April  5,  1903. 
.  .  .  All  the  conveyances  referred  to  in  the  complaint 
were  executed,  witnessed,  and  acknowledged  so  as  to  be  enti- 
tled to  record.  Before  the  commencement  of  the  action,  and 
after  the  death  of  Louise  Fenske,  the  plaintiflF  oflFered  to  the 
defendant  to  redeem  the  premises  from  such  incumbrance  as 
may  have  existed  in  favor  of  Louise  Fenske  by  her  subroga- 
tion to  the  mortgage  in  the  amount  advanced  by  her  for  the 
discharge  of  the  principal  thereof  and  the  costs  of  foreclosure, 
and  not  repaid  to  her,  which  incumbrance  had  become  vested 
in  the  defendant  by  conveyance  to  him  from  Louise  Fenske; 
and  the  plaintiff  demanded  of  the  defendant  a  statement  of 
such  amount,  that  she  might  pay  the  same,  and  that  the  de- 
fendant release  and  quitclaim  to  her  the  premises  on  payment 
of  such  amount ;  and  the  defendant  refused  to  release  or  quit- 
claim the  premises  to  the  plaintiff  upon  any  terms  whatso- 
ever, and  denied  her  interest  therein." 

The  court,  in  its  findings,  stated : 

"That  the  plaintiff  was  the  niece  of  Frederick  William 
Fenske,  one  of  the  grantors  in  the  deed  of  March  24,  189C, 
and  the  plaintiff  was  at  such  time  and  until  the  year  1902,  a 
minor;  that  the  amount  paid  by  the  purchaser  at  the  fore- 
closure sale  on  February  13th,  1899,  for  the  sheriff's  deed 
was  $1,092.86,  which  was  sufficient  to  pay  the  costs  and  ex- 
penses of  such  sale,  the  amount  due  upon  the  judgment,  and 
interest,  in  full,  leaving  neither  surplus  nor  deficiency,  and 
that,  of  such  amount,  $81.53  represented  interest  accrued  and 
unpaid  upon  $800,  the  principal  sum  of  the  mortgage,  leaving 
$1,011.33,  representing  the  principal  of  the  mortgage  indebt- 
edness (without  interest  thereon),  and  costs,  solicitor's  fees, 
and  expenses  of  sale;  and  that  no  interest  on  the  mortgage 
incumbrance  was  paid  after  June  16,  1897.  The  findings 
further  show  that  the  defendant  paid,  as  consideration  for  the 
execution  and  deliverv  to  him  of  his  deed  from  Louise  Fensko 
of  February  2,  1903,  an  amount  not  in  excess  of  $400,  and 
that  there  was  no  other  or  further  consideration  for  such  deed, 
and  that  on  May  8,  1903,  and  before  the  commencement  of 
the  action,  the  plaintiff  demanded  of  the  defendant  the  right 
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of  redemption,  and  offered  to  redeem  the  premises  from  de- 
fendant's claim,  which  demand  and  offer  were  refused,  sub- 
stantially as  alleged  in  the  complaint;  that  the  defendant, 
after  going  into  possession  of  the  premises,  expended  upon 
the  same  for  necessary  repairs  the  sum  of  $150,  and  had  up 
to  the  time  of  the  trial  of  the  action,  namely,  January  27, 
1904,  collected  as  rents  of  the  premises  the  sum  of  $94,  and 
that  the  rental  value  of  the  premises  was  in  excess  of  the  taxes 
thereon  and  interest  upon  the  sum  of  $1,161.33 ;  and  that  the 
plaintiff  had  on  May  9,  1903,  filed  notice  of  lis  pendens  in 
the  ojEce  of  the  register  of  deeds  of  Milwaukee  county,  and 
filed  her  complaint  in  this  action.'' 

Upon  these  facts  the  court  ordered  judgment  in  favor  of 
the  defendant,  .dismissing  the  complaint,  and  judgment  Was 
entered  accordingly.     This  is  an  appeal  from  the  judgment. 

For  the  appellant  there  was  a  brief  by  Timlin  &  Olicks- 
man,  and  oral  argument  by  Nathan  Olicksman. 

For  the  respondent  there  was  a  brief  by  /.  M,  Clarke  and 
Howard  Van  Wyck,  and  oral  argument  by  Mr,  Clarke. 

The  following  opinion  was  filed  November  15,  1904 : 

SiEBECKEB,  J.  The  court  found  that  defendant  went  into 
possession  of  the  premises  under  warranty  deed  from  the  life 
tenant  immediately  upon  her  death,  and  "that  he  received 
and  accepted  the  deed  .  .  .  and  entered  into  possession  of  the 
premises  without  any  knowledge  of  any  claim  of  right  to  or 
interest  therein  by  the  plaintiff."  It  appears  by  the  above 
statement  of  facts  th^t  the  record  of  all  the  conveyances  and 
foreclosure  proceedings  disclose  that  the  interest  in  the  prem- 
ises at  the  time  the  foreclosure  proceedings  were  instituted 
was  apportioned  between  the  defendant's  grantor,  as  life  ten- 
ant, and  plaintiff,  as  tenant  in  remainder,  and  that  defend- 
ant's grantor  had  acquired  and  held  the  title  obtained  at  the 
sale  of  the  premises  under  the  decree  of  foreclosure.  The  de- 
fendant took  the  title  from  the  original  life  tenant  with 
knowledge  of  its  burdens  and  restrictions,  as  between  herself 
and  the  tenant  in  remainder,  under  the  rule  that  the  record- 
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ing  of  a  deed  entitled  to  record  is  constructive  notice  of  its 
existence  and  contents  to  all  subsequent  purchasers  of  the 
land,  and  which  holds  them  to  have  knowledge  of  what  ap- 
pears on  the  face  of  the  title  under  which  they  claim.  Prin-gle 
V.  Dunn,  37  Wis.  449 ;  Weehs  v.  M.,  L.  8.  &  W.  JS.  Co.  78 
Wis.  501,  47  N.  W.  737;  OUchrist  v.  Foxen,  95  Wis.  428,  70 
N.  W.  585. 

Xt  appears  that  the  original  life  tenant,  Louise  Fenske,  was 
in  possession  of  the  premises  at  the  time  of  the  issuance  of  the 
sheriff's  deed  under  the  foreclosure  sale  on  February  18, 
1899,  and  that  she  continued  in  such  possession,  collecting 
and  using  the  rents,  from  the  date  of  this  sale  to  the  time  .she 
obtained  the  outstanding  title  under  the  foreclosure  sale,  and 
i  until  her  death.    The  defendant  claims  the  right  to  the  pos- 

'  session  under  deed  from  her  from  the  date  of  her  deatli. 

These  facts  show  that  the  relationship  of  life  tenant  in  pos- 
session and  tenant  in  remainder  subsisted  at  the  time  the  life 
tenant  purchased  the  outstanding  title  obtained  at  the  fore- 
closure sale.  Under  these  circumstances,  the  law  regards  this 
purchase  by  the  life  tenant  as  made  for  the  joint  benefit  of 
herself  and  the  tenant  in  remainder,  and  percludes  her  from 
holding  it  for  her  exclusive  benefit,  if  tlie  tenant  in  remainder 
will  contribute  her  proper  share  of  the  sum  paid  for  the  in- 
terest thus  acquired,  which  inures  to  the  benefit  of  both. 
^^^latever  amount  the  life  tenant  paid  above  her  proportionate 
share  is  secured  to  her  as  a  creditor,  and  she  becomes  subro- 
i2:ated  to  a  lien  on  the  real  estate  so  purchased.  Phelan  v. 
Boylan,  25  Wis.  679 ;  D^Ielms  v,  Pahsi  B.  Co.  93  Wis.  140,  GO 
N.  W.  244;  Allen  v.  Dc  Groodi,  98  Mo.  159,  11  S.  W.  240; 
^\llitncy  V,  Salter,  36  Minn.  103,  30  N.  W.  755;  Daviess  r. 
Myers,  13  B.  Mon.  511;  Hunter  v,  Bosworth,  43  Wis.  583. 
There  is  nothing  in  the  findings  of  the  court  to  show  that 
an  account  was  stated  between  tlio  parties  as  prayed  for  by 
plaintiff,  should  it  be  found  that  she  is  entitled  to  the  relief 
asked  for.     This  is,  no  doubt,  due  to  the  fact  that  the  court 
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found  that  plaintiff  had  no  interest  in  the  property,  and  there- 
fore had  no  right  to  an  accounting.  Since  we  find  that  plaint- 
iff became  the  owner  of  the  premises  in  fee  simple  at  the  ter- 
mination of  the  life  estate  on  the  6th  day  of  April,  1903, 
the  date  of  the  life  tenant's  death,  it  follows  that  the  judg- 
ment must  be  reversed,  and  the  action  remanded,  with  direc- 
'tions  that  the  court  proceed  to  take  the  necessary  proof  for  an 
accoimting  upon  the  matters  involved,  and  incorporate  the  re- 
sult in  a  judgment  which  shall  establish  plaintiff's  title  to 
the  premises.  In  the  accounting  the  defendant  should  be 
charged  with  the  income  of  the  estate  from  the  termination 
of  the  life  estate,  namely,  April  5,  1903,  less  the  amounts 
paid  by  him  for  taxes  on  the  premises.  Defendant  is  to  re- 
cover such  sums  as  he  may  have  paid  for  improvements  and 
to  preserve  the  property  since  taking  possession  under  the  al- 
leged deed  of  February  2,  1903.  The  right  to  reimburse- 
ment for  improving  and  preserving  the  estate  since  taking 
possession  is  based  upon  the  facts  found  by  the  court,  that  de- 
fendant acted  innocently  and  in  good  faith  under  a  mistake 
as  to  the  true  condition  of  the  title.    3  Pomeroy,  Eq.  §  1241. 

The  plaintiff  is  liable  to  the  estate  of  the  life  tenant  for  the 
sum  paid  by  the  life  tenant  to  purchase  the  outstanding  title, 
less  the  interest  paid  thereon. 

By  the  Court, — ^It  is  so  ordered. 

After  the  filing  of  the  opinion  and  decision  in  this  case  on 
Xovember  15,  1904,  the  appellant  moved  the  court  to  correct 
the  judgment  so  as  to  provide  that  there  be  paid,  as  a  condi- 
tion of  plaintiff's  relief,  directly  to  the  respondent,  the 
amount  paid  by  his  grantor  to  purchase  the  outstanding  mort- 
gage title,  less  the  interest  thereon. 

The  following  opinion  was  filed  January  10,  1905 : 

Per  Curiam.  After  due  consideration,  we  see  no  escape 
from  the  view  that  Louise  Fenske,  the  life  tenant,  who  paid 
off  the  mortgage,  did,  by  her  warranty  deed  to  the  respondent. 


412  SUPKEME  COUET  OF  WISCONSIN.       [Jan. 

State  ex  rel.  Leonard  v.  Rosenthal,  123  Wis.  442. 

convey  not  only  her  life  estate,  but  all  the  lien  on  the  land 
which  she  acquired  by  reason  of  her  payment  of  the  mortgage. 
Larsen  v.  Johnson,  78  Wis.  300,  47  N.  W.  615 ;  Slaughter  v. 
Bernards,  97  Wis.  184,  72  N.  W.  977.  As  a  result,  all  claims 
which  she  had  to  or  upon  that  land,  and  which  the  plaintiiF 
would  have  been  required  to  satisfy  under  the  principles  de- 
clared in  the  opinion  in  this  case,"^  became  vested  in  the  re- 
spondent; and  he  is  entitled  to  be  paid  not  only  the  several 
sums  indicated  in  the  opinion  originally  filed,  but  also  the 
amount  of  this  mortgage  lien. 

It  is  therefore  ordered  that  the  judgment  and  mandate  of 
this  court  be  amended  so  as  to  direct  that,  as  a  condition  of 
judgment  in  favor  of  the  plaintiff,  there  be  paid  to  the  de- 
fendant the  several  sums  indicated  in  our  former  opinion, 
including  that  therein  directed  to  be  paid  to  the  estate  of 
Louise  Fenske. 


The  State  ex  rel.  Leonard,  Respondent,  vs.  Rosenthal,. 

Appellant. 

Novemher  15,  1904 — January  10,  1905. 

Elections:  Quo  warranto:  Pleading:  Statutory  requirements:  Cause 
of  action:  Demurrer  ore  tenus:  Witnesses:  Evidence:  Hearsay: 
Names:  Idem  sonans:  Cross-examination:  Credibility:  Public 
records:  Non-existence  of  specific  document  or  entry:  Declara- 
tions of  voter:  Res  gestae:  Instructions  to  jury:  Presumptions: 
Burden  of  proof:  Special  verdict. 

1.  Where  a  statute  imperatively  requires  a  complaint  to  state  a 

certain  fact,  such  averment  is  essential  to  the  cause  of  action. 

2.  Under  sec.  3468,  Stats.  1898,  providing,  among  other  things,  that 

in  actions  of  quo  warranto,  involving  title  to  a  public  office, 
it  shall  be  necessary  for  the  relator  to  state  In  his  complaint 
the  actual  number  of  legal  votes  cast  for  the  relator  and  for 
the  defendant,  a  complaint  which  states  the  actual  number  of 
legal  votes  cast  for  relator,  but  omits  to  state,  either  directly 
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or  by  Implication,  the  number  of  legal  votes  cast  for  the 
defendant,  is  fatally  defective,  and  a  demurrer  ore  tenua  there- 
to should  be  sustained. 

3.  In  an*  action  of  quo  warranto  to  test  title  to  the  office  of  assessor 

of  a  village,  witnesses  who  did  not  live  in  the  village  at  the 
timeiof  the  election,  but  went  into  the  village  some  weeks 
afterwards,  testified  that  they  then  made  systematic  inquiries 
at  various  manufacturing  establishments  and  boarding  houses 
in  the  village,  as  well  as  of  residents  of  the  village,  as  to  whether 
certain  alleged  illegal  voters  were  known  to  reside  in  the  vil- 
lage on  election  day.  These  witnesses  were  then  allowed  to 
testify,  against  objection  and  exception,  that,  from  such  invea- 
tigation,  they  were  not  able  to  find  that  such  voters  resided 
in  the  village  on  election  day.  Held,  that  the  great  practical 
difficulty  of  proving  non-residence  did  not  justify  the  admis- 
sion of  such  evidence  in  violation  of  the  rule  excluding  hearsay 
evidence. 

4.  In  such  case,  in  order  to  qualify  the  witness  to  testify  as  to  the 

residence  in  the  district  of  one  alleged  to  be  an  illegal  voter^ 
it  is  not  absolutely  necessary  that  the  witness  should  have 
actually  resided  in  the  election  district  at  t^e  time  of  the 
election,  but  he  should  show  that,  at  the  time,  he  was  to  some 
substantial  extent  acquainted  with  the  inhabitants  of  the 
district. 

5.  Wheie  two  names  appeared  on  the  poll  list  of  an  election  as 

Frank  Bersche  and  George  Long,  it  is  not  error  to  admit  evi- 
dence that  they  were  non-residents,  where  it  was  alleged  in 
the  complaint  that  two  of  the  votes  claimed  to  be  illegal  were 
cast  by  Frank  Bierse  and  George  Lang. 

6.  In  an  action  to  test  defendant's  right  to  an  elective  office,  a 

witness  for  relator,  after  having  testified  to  making  exten- 
sive investigations  after  the  election  as  to  the  residence  of 
a  number  of  alleged  illegal  voters,  in  the  course  of  which  he 
went  to  another  city,  was  asked  on  cross-examination  whether 
relator  did  not  pay  him  for  his  time,  and  also  the  expenses  of 
>'s  trip.  Beldj  that  it  was  error  to  sustain  objections  to  such 
questions,  since  it  is  competent  on  cross-examination  to  show 
the  relations  existing  between  the  witness  and  the  parties  to 
the  action,  as  bearing  on  his  credibility. 

7.  At  common  law  the  fact  that  a  specific  document  or  entry  did 

not  exist  in  public  records  might  be  proven  by  the  testimony 
of  the  custodian  or  of  any  one  who  had  made  a  search  of  the 
records  for  that  purpose,  and  such  rule  is  not  changed  by 
sec.  4163,  Stats.  1898  (providing  for  official  certificate  that  a 
document,  etc.,  cannot  be  found). 
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8.  The  non-residence  of  one  in  a  particular  town,  village,  or  city 

cannot  be  proved  by  testimony  that  a  person  of  the  same  name 
was  found  to  be  included  in  the  directory  of  a  nearby  populous 
city. 

9.  The  voluntary  declaratiouB  of  a  voter  who  voted  at  an  election, 

that  he  wajs  not  a  resident  of  the  voting  precinct  at  that  time, 
are  admissible. 

10.  It  is  error  to  instruct  the  Jury  that  the  burden  of  proof  is  on 

both  parties  litigant  at  the  same  time. 

11.  When  one  has  been  declared  elected  by  the  board  of  canvassers 

of  the  election,  and  is  holding  the  office  under  such  determina- 
tion, a  presumption  is  created  that  he  received  the  number  of 
votes  stated  in  the  certificate,  and  casts  on  his  opponent  the 
burden  of  showing  that  the  certificate  is  false. 

12.  In  such  case,  when  such  presumption  is  rebutted  by  competent 

evidence,  it  then  devolves  upon  the  one  holding  the  office  to 
establish  the  fact  that  he  received  the  greater  number  of  votes 
by  other  evidence,  in  order  to  prevent  Judgment  of  ouster. 

13.  In  quo  warranto  to  try  title  to  an  elective  office  two  questions 

should  determine  the  case:  How  many  legal  votes  were  cast 
for  the  relator,  and  how  many  legal  votes  were  cast  for  the 
defendant? 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Lawsence  W.  Haxsey,  Circuit  Judge.  Re- 
versed. 

This  is  an  action  of  qito  warranto  brought  by  the  relator 
to  remove  from  the  oflBce  of  assessor  of  the  village  of  West 
Allis  the  respondent,  August  Roserithal.  The  complaint,  after 
alleging  the  corporate  existence  of  the  village  of  West  Allis, 
and  the  fact  that  the  relator  was  a  resident  and  elector  of  said 
village  on  the  7th  of  April,  1903,  alleges  that  an  election  for 
village  oflBcers  was  held  on  the  last-named  date,  and  that  prior 
to  said  election  the  relator  was  duly  nominated  for  ,the  office 
of  assessor  of  the  village  on  the  Republican  ticket,  and  that 
the  defendant  was  the  nominee  for  said  office  on  the  People's 
ticket,  and  that  no  other  candidates  were  voted  for  at  said 
election;  that  at  said  election  456  ballots  were  found  to  have 
been  cast  by  the  canvassers,  of  which  eight  were  defective  and 
not  counted;  that  the  relator  received  218  legal  votes;  that 
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there  were  cast  for  the  respondent  at  said  election  a  large  num- 
ber of  void  and  fraudulent  votes,  the  total  number  of  which 
"the  relator  is  unable  to  state,  but  that  the  same  exceeds 
thirty;"  that  twenty-nine  persons  (whose  names  are  given) 
voted  at  said  election  for  the  defendant  and  the  People's 
ticket  who  were,  for  various  reasons,  not  qualified  electors  of 
said  village ;  that  various  persons  fraudulently  attempted  to, 
and  did,  colonize  men  in  said  village  for  the  purpose  of  voting 
at  said  election,  who  were  not  qualified  electors  of  said  vil- 
lage, and  succeeded  in  procuring  said  persons  to  vote  the  Peo- 
ple's ticket ;  that  the  total  number  of  votes  cast  for  assessor 
was  436,  including  those  cast  by  persons  not  qualified  electors 
of  the  village;  that  the  218  votes  lawfully  cast  for  the  relator 
was  a  majority  of  all  the  legal  votes  cast  for  the  office  of  as- 
sessor, and  that  the  relator  was  thereby  duly  elected ;  that  on 
April  15,  1903,  relator  was  requested  by  the  inspector  of 
election  to  draw  lots  for  the  office,  the  said  inspectors  having 
returned  218  votes  cast  for  the  defendant,  and  having  de- 
clared the  election  to  be  a  tie ;  that  the  relator  refused  to  draw 
lots  for  the  reason  that  he  had  been  legally  elected,  and  that 
thereupon  a  person  was  appointed  by  the  inspectors  to  draw 
lots  in  his  place,  and  that  the  defendant  was  declared  elected ; 
that  the  relator  duly  filed  his  oath  of  office  and  qualified  as 
assessor  on  the  15  th  of  April,  and  on  the  IGth  of  April  made 
demand  upon  the  defendant  for  said  office,  which  was  refused, 
and  the  said  defendant  still  retains  the  same.  The  complaint 
further  alleges  that  he  petitioned  the  attorney  general  to  bring 
this  action,  and  that  he  refused,  and  demands  judgment  de- 
claring that  the  defendant  is  not  entitled  to  said  office,  and 
that  he  be  ousted  therefrom,  and  that  the  relator  be  admitted 
thereto.  The  defendant,  by  answer,  alleged  that  the  whole 
number  of  ballots  counted  by  the  inspectors  for  the  office  of 
assessor  of  the  village  was  436,  of  which  the  relator  received 
218,  and  the  defendant  218,  whereupon  the  inspectors  of  elec- 
tion  ordered  lots  to  be  drawn  for  the  office,  upon  which  draw- 
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ing  the  defendant  was  duly  declared  elected  to  said  office. 
The  defendant  further  alleges  that  he  received  the  greatest 
number  of  votes  cast  by  duly  qualified  electors  for  the  office, 
tind  was  legally  elected  thereto,  and  duly  qualified  therefor, 
and  is  now  legally  holding  the  said  office. 

The  action  was  tried  before  a  jury,  and  a  special  verdict 
rendered  as  follows : 

"(1)  What  was  the  total  number  of  legal  votes  cast  by  the 
duly  qualified  electors  of  the  village  of  West  AUjs  at  the  vil- 
lage election  holden  on  the  7th  of  April,  1903,  for  the  office  of 
assessor?  A.  (426)  four  hundred  and  twenty-six.  (2)  What 
was  the  total  number  of  legal  votes  cast  by  the  duly  qualified 
electors  of  said  village  of  West  Allis  at  said  election  for 
the  relator,  Oeorge  M.  Leonard,  for  the  office  of  assessor  ? 
A.  (214)  two  hundred  and  fourteen.  (3)  What  was  the 
total  number  of  legal  votes  cast  by  the  duly  qualified  electors 
of  said  village  of  West  Allis  at  said  election  for  the  respond- 
ent, AiLQust  Rosenthal,  for  the  office  of  assessor?  A.  (212) 
two  hundred  and  twelve.  (4)  Were  any  illegal  votes  cast 
at  said  election  for  the  office  of  assessor?  A.  (10)  ten. 
(5)  If  you  answer  the  preceding  question  in  the  affirmative, 
how  many,  if  any,  of  such  illegal  votes  were  cast  for  the 
relator,  Oeorge  M.  Leonard?  A.  (4)  four.  (6)  If  you  an- 
swer the  fourth  question  in  the  affirmative,  how  many,  if  an}^ 
of  such  illegal  votes  were  cast  for  the  respondent,  August 
Rosenthal?    A.  (6)  six." 

Upon  this  verdict,  judgment  of  ouster,  with  costs,  was  ren- 
dered in  favor  of  the  relator,  and  the  defendant  appeals. 

For  the,  appellant  the  cause  was  submitted  on  the  brief  of 
Edgar  L.  Wood, 

TI.  L.  Eaton,  for  the  respondent. 

WiNSLOW,  J.  The  appellant's  contentions  will  be  consid- 
ered seriatim: 

1.  It  is  provided  by  sec.  3468,  Stats.  1898,  among  other 
things,  that  in  actions  of  this  nature  it  shall  be  necessary  for 
the  relator  to  state  in  his  complaint  "the  actual  number  of 
logal  votes  cast  for  the  relator  ajnd  for  the  defendant,*'    The 
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•complaint  before  us  does  not  state,  either  directly  or  by  im- 
pKcation,  the  actual  number  of  legal  votes  cast  for  the  defend- 
ant. Where  a  statute  imperatively  requires  a  complaint  to 
state  a  certain  fact,  such  averment  is  essential  to  the  cause  of 
action.  M.  E.  Church  v.  N.  P.  R.  Co.  78  Wis.  131,  47  N.  W. 
190.  The  requirement  above  named  was  first  incorporated 
in  our  law  by  ch.  127,  Laws  of  1869,  hence  the  decisions  prior 
to  that  statute  (such  as  State  ex  rel.  Dickinson  v.  Brunner, 
20  Wis.  62),  holding  that  it  was  not  necessary  to  state  in  the 
complaint  the  number  of  votes  given  for  each  candidate,  do 
not  apply.  The  demurrer  ore  terms  to  the  complaint  should 
therefore  have  been  sustained. 

2.  There  were  a  number  of  witnesses  called  bv  the  relator 
who  did  not  live  in  the  village  at  the  time  of  the  election,  but 
went  into  the  village  some  weeks  afterward,  who  testified  that 
they  then  made  systematic  inquires  at  the  various  manufactur- 
ing establishments  and  boarding  houses  in  the  village,  as  well 
as  of  residents  of  the  village,  as  to  whether  certain  of  the  al- 
leged illegal  voters  were  known  to  reside  in  the  village  on  elec- 
tion day.  These  witnesses  were  then  allowed  to  testify, 
against  objection  and  exception,  that,  from  such  investiga- 
tion, they  were  not  able  to  find  that  such  parties  resided  in 
the  village  on  the  day  of  the  election.  That  this  evidence  is 
strictly  hearsay  evidence  cannot  be  successfully  denied.  In- 
deed, some  of  it  was  the  second  degree  of  hearsay,  if  such  an 
expression  may  be  coined,  for  the  reason  that  it  was  based 
upon  like  investigations  of  other  persons,  who  stated  their  re- 
sults to  the  witnesses  who  were  on  the  stand,  who  then  gave 
them  at  second  hand  to  the  court.  We  recognize  the  great 
practical  difficulty  in  proving  the  fact  of  nonresidence,  but 
we  have  not  been  able  to  convince  ourselves  that  this  difli- 
culty  justifies  so  serious  an  infraction  of  the  rule  excluding 
hearsay  evidence,  nor  are  we  referred  to  any  authorities  so 
Jiolding.  In  State  ex  rel.  Hopkins  v.  Olin,  23  W^is.  309,  it 
was  held  that  evidence  by  residents  of  the  village  that  no  such 
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persons  as  some  whose  names  appeared  on  the  poll  list  as  hav- 
ing  voted  were  known  by  them  to  have  resided  in  the  village 
is  sufficient  evidence  to  go  to  the  jury  upon  the  question 
whether  such  votes  were  illegally  cast.  It  is  said  in  Mc- 
Crary  on  Elections  (4th  ed.)  §  469,  that  witnesses  are  often 
called  to  testify  that  persons  whose  names  appear  on  the 
poll  list  are  not  known  to  them  to  be  residents  of  the  vot- 
ing precinct.  "This  kind  of  evidence  is  admissible  for  what 
it  is  worth,  but  it  is  manifest  that  its  value  must  depend 
upon  circumstances."  The  author  further  says,  in  substance^ 
that  if  the  voting  district  is  large  and  populous,  and  the  wit- 
ness has  not  an  intimate  and  extensive  acquaintance  with  the 
inhabitants,  such  testimony  will  be  of  little  value,  but  that 
if  the  district  is  not  large  or  populous,  and  the  witness  has  an 
intimate  and  extensive  acquaintance  with  the  inhabitants,  his 
evidence  may  be  quite  satisfactory,  especially  if  it  appear  that 
the  alleged  illegal  voter  could  not  be  found  in  the  district 
soon  after  the  election.  In  Todd  v.  Cass  Co.  31  Neb.  150, 
47  N.  W.  748,  a  still  more  restricted  rule  is  laid  down  as  to 
the  requisites  of  this  kind  of  proof,  and  "we  have  foimd  no  case 
justifying  the  broad  ruling  of  the  court  before  us.  While  we 
do  not  think  it  is  absolutely  necessary  that  the  witness  should 
have  actually  resided  in  the  election  district  at  the  time  of  the 
election,  we  think  it  is  necessary  that  he  should  first  show  that 
he  was  at  that  time,  to  some  substantial  extent,  acquainted 
w^ith  the  inhabitants  of  the  district,  or/ some  portion  of  them, 
and  then  he  may  testify  that  he  knew  no  such  person  as  a  resi- 
dent of  the  district. 

3.  Two  of  the  alleged  illegal  votes  were  alleged  in  the  com- 
plaint to  have  been  cast  by  Frank  Bierse  and  (Jeorge  Lang, 
respectively;  and  evidence  was  received,  against  objection, 
tending  to  show  that  two  persons  whose  names  appear  .on  the 
poll  list  as  Frank  Bersche  and  George  Long  were  nonresidents 
of  the  village,  and  these  rulings  are  alleged  as  error.  We 
think  these  names  are  sufficiently  alike  in  sound  to  come  under 
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the  rule  of  idem  sonans,  and  hence  that  there  was  no  error. 
21  Am.  &  Eng.  Ency.  of  Law,  313,  and  notes. 

4.  A  witness  for  the  relator,  named  Tibbetts,  after  having 
testified  to  the  making  of  extensive  investigations  after  the 
election  as  to  the  residence  of  a  number  of  the  alleged  illegal 
voters,  in  the  course  of  which  he  went  to  La  Crosse,  was  asked 
on  cross-examination  whether  the  relator  did  not  pay  him  for 
his  time,  and  also  pay  the  expenses  of  his  trip,  or  part  of 
them ;  and  objections  to  such  questions  were  sustained.  This 
ruling  was  plainly  erroneous.  It  is  always  competent  upon 
cross-examination  to  8ho\V  the  relations,  intimate  or  otherwise, 
which  exist  between  the  witness  and  the  parties  to  the  action, 
as  bearing  upon  his  credibility.    3  Jones,  Evidence,  §  829. 

6.  A  witness  was  allowed,  against  objection,  to  testify  that 
he  had  made  a  search  of  the  records  in  the  offices  of  the  clerks 
of  the  various  courts  of  record  of  Milwaukee  county,  to  ascer- 
tain whether  Frank  Bierse  had  ever  been  naturalized  as  a 
citizen,  and  had  found  no  record  of  such  naturalization.  The 
only  contention  made  is  that  the  clerks  themselves  should 
have  been  produced,  with  their  original  records,  or  that  cer- 
tificates of  the  clerks  to  the  fact  that  no  such  record  could  be 
found  should  have  been  introduced,  under  sec  4163,  Stats. 
1898.  The  objection  is  not  well  taken.  At  common  law  the 
fact  that  a  specific  document  or  entry  did  not  exist  in  public 
records  might  be  proven  by  the  testimony  on  the  stand  of  any 
one  who  had  made  a  search  of  the  records  for  the  purpose. 
This  was  not  confined  to  the  custodian,  though  the  custodian 
was  usually  called.  3  Wigmore,  Evidence,  §  1078,  subd.  5. 
The  custodian  could  not  make  a  certificate  wliich  would  be 
admissible  as  evidence  of  the  fact ;  hence  the  passage  of  sec 
4163. 

6.  A  witness  for  the  relator,  after  stating  that  he  could  not 

find  certain  of  the  alleged  illegal  voters  as  residents  of  the 

village,  was  allowed  to  state,  against  objection,  that  he  did 

find  persons  answering  to  those  names  as  residents  of  Milwau- 

VoL.  123—29 
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kee  on  the  15  th  of  April.  Upon  cross-examination  it  appeared 
that  lie  (lid  not  see  any  of  such  persons,  except  one,  and  that 
his  testimony  that  they  resided  in  Milwaukee  was  founded 
upon  the  fact  that  he  found  their  names  in  a  city  directory  of 
Milwaukee,  the  date  of  issue  of  which  directory  he  was  unable 
to  state.  We  cannot  think  that  such  evidence  is  competent. 
The  directory  may  have  been  issued  years  before  the  election, 
but,  aside  from  this  consideration,  the  fact  that  the  directory 
of  a  large  city  like  Milwaukee  contains  many  names  identical 
with  names  borne  by  residents  of  other  places  is  well  known. 
If  nonresidence  could  be  proven  by  this  fact,  then  it  would  be 
easy  to  make  a  prima  facie  case  of  nonresidence  against  very 
many  respectable  citizens  of  towns,  villages,  and  cities  in  all 
parts  of  the  state,  by  simply  showing  that  a  similar  name  was 
to  be  found  in  a  previously  issued  directory  of  the  city  of  Mil- 
waukee. AYe  have  no  hesitation  in  holding  that  this  evidence 
was  inadmissible. 

7.  A  number  of  witnesses  for  the  relator  were  allowed  to 
testify,  against  objection,  that  some  time  after  the  election 
they  talked  with  persons  bearing  the  same  name  as  certain 
nanios  appearing  upon  the  poll  list,  and  that  these  persons 
each  stated  that  they  voted  at  the  election  against  the  relator, 
and  that  they  were  not  residents  of  the  village  at  that  time. 
AVero  the  question  of  the  admissibility  of  this  testimony  a 
new  one  in  this  court,  we  should  be  obliged  to  confess  that  it 
would  admit  of  very  serious  doubt.  There  is  much  authority 
to  the  contrary,  and  upon  quite  persitasive  reasoning.  Mc- 
Crary,  Elections  (4th  ed.)  §§  484-486;  aUleland  v.  Schuy- 
ler, 9  Kan.  569  ;  Dean  v.  Miller,  56  Neb.  301,  76  IT.  W.  555 ; 
People  ex  rel,  .Dean  v.  Comm'rs,  7  Colo.  190,  2  Pac.  912; 
KrcUz  V.  Belirensmeyer,  125  111.  141,  17  N.  E.  232;  Lauer 
V,  Esfes.  120  Cal.  652,  53  Pac.  262.  The  reasoning  in  these 
cases  is  that  declarations  made,  accompanying  the  act  of  vot- 
ing, may  be  properly  admitted  as  a  part  of  the  res  gesicB  of 
tlie  election,  but  that  declarations  made  afterwards,  not  being 
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the  statements  of  a  party  to  the  litigation,  arie  strictly  hearsay. 
The  opposite  view,  however,  is  not  without  respectable  author- 
ity, and  it  was  expressly  approved  by  the  court  in  the  case 
of  State  ex  rel,  Hopkins  v,  Olin^2S  Wis.  309,  which  case  re- 
ceived approval  on  this  point  in  State  ex  rel.  Bell  v.  Conncss, 
106  Wis.  425,  82  K  W.  288,  though  in  the  latter  case  ex- 
clusion of  such  testimony  was  upheld  on  the  ground  that  the 
offer  was  not  sufficiently  definite  as  iq  the  time  and  substance 
of  such  declaration.  Whatever  might  be  our  ideas  upon  the 
question  as  an  original  proposition,  we  do  not  feel  that  we 
should  now  depart  from  the  rule  which  has  stood  unchallenged 
in  this  state  for  more  than  thirty-five  years,  and  which  has 
•doubtless  beeen  acted  upon  by  parties  and  by  trial  courts 
many  times  since  it  was  laid  do^vn.  The  reasons  given  for 
the  ruling  are  that  the  person  who  has  voted  is  considered  a 
party  to  the  controversy,  and  hence  that  his  voluntary  declara- 
tions are  admissible. 

8.  The  trial  court  charged  the  jury  upon  the  subject  of  the 
burden  of  proof  as  follows : 

"The  burden  of  proof  in  this  case  as  to  all  the  material 
facts  necessary  to  sustain  the  plaintiff's  claim  is  upon  the 
plaintiff.  He  must  show  or  prove  by  competent  evidence,  so 
as  to  satisfy  your  minds  by  a  preponderance  of  all  the  evi- 
dence, that  such  facts  exist  as  alleged  by  him — ^that  is,  the 
plaintiff  has  the  burden  of  proof  as  to  such  matters  as  he  al- 
leges— and,  in  order  for  you  to  answer  the  questions  which 
will  be  submitted  to  you,  as  the  plaintiff  contends  you  should 
answer  them,  you  must  be  satisfied  by  a  preponderance  of  all 
the  evidence  that  his  contention  is  correct. 

"The  defendant  has  alleged,  among  other  things,  that  he 
received  the  greatest  number  of  votes  east  by  the  duly  qual- 
ified electors  of  said  village  for  the  office  of  assessor.  The 
burden  of  proof  in  this  action  as  to  all  the  material  facts  nec- 
essary, to  sustain  the  defendant's  allegations  is  upon  the  de- 
fendant. He  must  show  or  prove  by  competent  evidence,  so 
as  to  satisfy  your  minds  by  a  preponderance  of  all  the  evi- 
4ience,  that  such  facts  exist  as  alleged  by  him — that  is,  the  de- 
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fendant  has  the  burden  of  proof  a8  to  such  matters,  as  he 
alleges — and,  in  order  for  you  to  answer  the  questions  which 
will  be  submitted  to  you  as  the  defendant  contends  you  should 
answer  them,  you  must  be  satisfied  by  a  preponderance  of  all 
the  evidence  that  his  contention  is  correct." 

"I  further  charge  you,  gentlemen  of  the  jury,  it  is  con- 
ceded that  the  defendant  received  a  certificate  of  election  as 
assessor,  issued  by  the  proper  ofiicers,  in  proper  legal  form ; 
and  the  jury  is  instructed  that  said  certificate  is  prima  facie 
evidence  of  the  defendant's  right  and  title  to  said  office,  and 
his  said  right  and  title  to  said  office  can  only  be  overcome  by 
some  positive  testimony  that  illegal  votes  sufficient  to  change 
the  result  of  said  election  were  cast  and  counted  for  the  de- 
fendant. But  when  it  shows  by  satisfactory  evidence  that 
the  certificate  does  not  state  the  truth  as  to  the  result  of  such 
election,  the  presumption  in  favor  of  the  incumbent,  based 
upon  such  certificate,  is  rebutted,  and  then  the  burden  is 
thrown  upon  the  defendant  to  establish  his  right  to  the  office 
by  other  competent  evidence,  to  show  that  he  has  received  an 
equal  number  or  a  greater  number  of  legal  votes  than  the 
plaintiff." 

There  is  certainly  confusion  here,  rather  than  helpfulness. 
The  first  portion  of  these  instructions  says,  in  effect,  that  the 
burden  of  proof  is  upon  both  parties  at  the  same  time.'  It  was 
proven  at  the  inception  of  the  case  that  the  defendant  was  de- 
clared elected  by  the  board  of  canvassers  of  the  election,  and 
was  holding  the  office  under  such  determination.  This  created 
a  presumption  in  his  favor  that  he  had  received  the  number 
of  votes  stated  in  the  certificate,  and  cast  upon  the  relator  the 
burden  of  showing  that  the  certificate  was  false,  thus  rebut- 
ting the  presumption.  "When  this  has  been  done  by  competent 
evidence,  it  then  devolves  upon  the  defendant  to  establish  his 
right  (i.  e.,  the  fact  that  he  received  the  greater  number  of 
votes)  by  other  evidence,  in  order  to  prevent  a  judgment  of 
ouster.  State  ex  rel.  Swenson  v.  Norton,  46  Wis.  332,  1  K. 
W.  22.    These  rules  should  have  been  given  to  the  jury. 

It  is  not  perceived  why  it  was  deemed  necessary  to  submit 
so  many  questions  to  the  jury,  in  making  up  the  special  ver- 
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diet.  Two  questions  would  determine  the  case,  viz.,  how 
many  legal  votes  were  cast  for  the  relator,  and  how  many 
legal  votes  were  cast  for  the  defendant* 

While  all  the  errors  assigned  have  not  been  specifically  dis- 
cussed, it  is  believed  that  the  principles  stated  fully  cover  the 
claims  of  error  made. 

By  the  Court. — Judgment  reversed  and  action  remanded 
for  a  new  trial* 


KoEBBEB,  Appellant,  vs.  Patek,  Respondent. 

November  16,  190i— January  10,  1905, 

Dead  hodiea:  Mutilation:  Cause  of  action:  Compensatory  damages: 
Injuries  to  ^eelings:  Who  may  maintain  action:  Pleading: 
Demurrer, 

A  complaint  alleged  that  plaintiff  was  the  son  and  heir  of  his 
mother,  who  died  in  a  hospital;  that  he  was  by  her,  before  her 
death,  instructed'  and  requested  to  take  charge  of  her  body 
for  purposes  of  burial,  and  was  the  only  person  interested; 
that  he  did  so,  removing  the  body  to  his  place  of  residence, 
and  proceeding  to  have  the  same  prepared  for  burial;  that 
defendant  requested  permission  to  merely  examine  the  stom- 
ach of  said  body,  which  request  being  granted,  he  wilfully, 
maliciously  and  fraudulently,  without  authority,  and  against 
the  wish  of  plaintiff,  and  without  any  authority  at  law,  and 
trespassing  upon  the  rights  of  the  plaintiff  as  custodian  of 
said  body  and  as  son  and  heir,  cut  out,  removed,  and  carried 
away  the  stomach  of  said  dead  body,  whereby  burial  became 
necessary  without  it,  and  that  thereby  the  rights  of  the  plaint- 
iff had  been  recklessly  and  wilfully  trespassed  upon,  and  his 
feelings  greatly  injured,  so  that  he  has  suffered  both  in  mind 
and  body,  to  his  damage,  etc.  Defendant  demurred  to  the 
complaint  for  defect  of  parties,  and  failure  to  state  facts  suffi- 
cient to  constitute  a  cause  of  action.    Held: 

(1)  The  complaint  stated  a  clear  legal  right,  and  an  unlaw- 
ful and  wilful  violation  thereof,  from  which  the  law  implied 
at  least  nominal  damages,  for  which,  upon  fundamental  prin- 
dples  of  the  common  law,  a  right  of  action  existed. 
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(2)  The  sense  of  outrage  and  the  mental  suffering  to  plaint- 
iff, resulting  directly  from  the  wilful  act  charged  upon  the  de- 
fendant, were  proper  independent  elements  of  compensatory 
damages. 

(3)  The  allegations  that  plaintiff  was  the  son  of  the  de- 
ceased (obyiously  adult),  and  that  he  was  the  only  person  hay- 
ing any  Interest,  are  sufficient  on  demurrer  to  exclude  the  ex- 
istence of  any  surviving  husband,  or  any  other  child  having 
equal  right  or  duty  to  supply  proper  burial  to  his  mother's  re- 
mains, and  that  the  right  of  custody  and  burial,  and  the  result- 
ing right  of  action  for  violation  thereof,  were  in  the  p^ii^tifl. 

AprEAL  from  an  order  of  the  circuit  court  for  Milwaukee 
county :  Warren  D.  Tarrant,  Circuit  Judge.    Reversed. 

Appeal  from  order  sustaining  demurrer  to  complaint,  which 
alleged  that  the  plaintiff  was  the  son  and  heir  of  his  mother, 
who  died  in  hospital  in  Milwaukee,  and  was  by  her,  before 
her  death,  instructed  and  requested  to  take  charge  of  her  body 
for  purposes  of  burial,  and  was  the  only  person  interested;, 
that  he  did  so,  removing  the  body  to  his  residence,  and  pro- 
ceeding to  have  the  same  prepared  for  burial ;  that  the  defend- 
ant requested  permission  to  merely  examine  the  stomach  of 
said  body,  which  request  being  granted,  he  wilfully,  malici- 
ously, fraudulently,  without  authority,  and  against  the  wish 
of  the  plaintiff,  and  without  any  authority  at  law,  and  tres- 
passing upon  the  rights  of  the  plaintiff  as  custodian  of  said 
lx)dy  and  as  son  and  heir,  cut  out,  removed,  and  carried  away 
tlic  stomach  of  said  dead  bodv,  and  refused  to  return  the  same 
on  request,  whereby  burial  became  necessary  without  it ;  that 
thereby  the  rights  of  the  plaintiff  have  been  recklessly  and 
willfully  trespassed  upon,  and  his  feelings  greatly  injured,  so 
that  he  has  suffered  both  in  mind  and  body,  to  his  damage 
$5,000. 

Chas.  O.  WoolcocJe,  for  the  appellant. 

Edwin  8.  Mack,  for  the  respondent,  contended,  inter  alta^ 
that  the  canon  law  merely  prevented  sacrilege.  The  common 
law  vests  the  right  of  burial  in  the  public  to  be  exercised  for 
the  benefit  of  the  deceased.    "No  individual  can  possibly  have 


10]  JANUARir  TERM,  1905.  455 

Koerber  v.  Patek,  123  Wia.  453. 


any  right  to  a  corpse.  The  ecclesiastical  courts  acted  to 
prevent  sacrilege  and  had  no  power  to  award  any  damages. 
3  Eeeves'  History  Eng.  Law  (Finlayson's  ed.)  70,  71;  2 
Bacon's  Abridg.  tit.*CouBTS  Eccles.  D.  489 ;  2  Inst.  493 ; 
3  Bl.  Comm.  ch.  6;  Tyler's  Am.  Eccles.  Law,  sec.  94;  2 
Bum's  Eccles.  Law,  51,  tit.  Couets,  sec.  15;  Baker's  Law  of 
Burials,  8-16.  The  common  law  recognizes  no  rights  of  any 
individual  in  a  corpse.  The  right  to  require  proper  burial  be- 
longs to  the  public  to  be  exercised  for  the  benefit  of  the  de- 
ceased. 2  BL  Comm.  429;  Cooley,  Torts  (2d  ed.)  281  ^  3 
Inst.  203 ;  2  East,  P.  C.  652 ;  Foster  v,  Dodd,  L.  R.  3  Q.  B. 
67;  Regina  v.  Sharpen  7  Cox  C.  C.  214;  Williams  v.  Will- 
iamSj  L.  R.  20  Ch.  D.  659 ;  In  re  Briclc  Fresh,  Church,  3 
Edw.  Ch.  155,  168;  Secord  v.  Secor,  18  Abb.  K  C.  78; 
Guthrie  v.  Weaver,  1  Mo.  App.  136;  //i  re  Wong  Yung  Quy, 
6  Sawy.  442-449.  There  is  however  at  common  law  a  dlity 
on  the  part  of  the  relatives  of  a  deceased  person  to  give  him 
proper  burial.  Such  burial  is  in  no  sense  a  right  of  the  living, 
but  rather  a  right  of  the  dead,  and  the  duty  is  one  that  is  due 
to  the  community.  It  was  not  the  ecclesiastical  courts  but  the 
common  law  courts  that  protected  and  enforced  this  right  of 
burial.  The  method  of  enforcement  shows  conclusively  that 
no  right  ever  existed  in  any  individual,  and  that  the  duty  of 
burial  is  owing  only  to  the  public.  This  public  duty  of  burial 
was  enforced  like  any  other  public  duty,  namely  by  criminal 
prosecution  for  failure  to  perform  the  duty  and  by  mandamus 
to  compel  its  performance.  The  duty  of  burial  devolves  even 
on  the  person  in  whose  house  the  death  occurs.  Queen  v. 
Stewart,  12  Adol.  &  El.  773,  40  Eng.  Com.  Law,  192 ;  Foster 
V.  Dodd,  L.  R.  3  Q.  B.  68 ;  Queen  v.  Fox,  2  Q.  B.  246,  42 
Eng.  Com.  Law,  658 ;  Handyside's  Case,  2  East  P.  C.  652 ; 
Onthrie  v.  Weaver,  1  Mo.  App.  136;  Keyes  v.  KonJcel,  119 
Mich.  550,^44  L.  R.  A.  242 ;  Regina  v.  Sharpe,  7  Cox  C.  C. 
214.  The  relatives  of  a  deceased  person  may  control  the  dis- 
position of  the  dead  body,  and  equity  gives  a  remedy  for  the 
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recognize  and  protect ;  hence  that  the  expense  of  the  removal 
and  suitable  reinterment  of  the  bodies  in  that  cemetery  was 
properly  recoverable  in  favor  of  the  relatives.  At  about  the 
same  time  the  supreme  court  of  Indiana  announced  the  doc- 
trine that  bodies  of  the  dead  "belong  to  the  surviving  rela- 
tives, in  the  order  of  inheritance  as  property."  Bogert  t?. 
Indianapolis,  13  Ind.  134.  In  18Y2  the  supreme  court  of 
Rhode  Island  was  confronted  by  a  controversy  between  the 
only  child  and  heir  and  the  widow  of  a  decedent  as  to  the 
right  of  the  latter  to  remove  the  body  from  its  place  of  orig- 
inal interment  to  another  lot.  The  court  reviews  historically 
the  riglits  of  relatives  over  the  burial  of  their  dead  under 
several  systems  of  law,  including  that  of  England  while  per- 
vaded by  the  doctrine  of  ecclesiastical  control,  and  said : 

^That  there  is  no  right  of  property  in  a  dead  body,  using 
the  word  in  its  ordinary  sense,  may  well  be  admitted.  Yet 
the  burial  of  the  dead  is  a  subject  which  interests  the  feelings 
of  mankind  to  a  much  greater  degree  than  many  matters  of 
actual  property.  There  is  a  duty  imposed  by  tiie  universal 
feelings  of  mankind  to  be  discharged  by  some  one  towards 
the  dead ;  a  duty,  and  we  may  also  say  a  right,  to  protect  from 
violation;  and  a  duty  on  the  part  of  others  to  abstain  from 
violation.  It  may  therefore  be  considered  as  a  sort  of  quasi- 
property,  and  it  would  be  discreditable  to  any  system  of  law 
not  to  provide  a  remedy  in  such  a  case."  "And  a  sort  of  right 
of  cnstody  over,  or  interest  in,  the  dead  body,  in  the  relatives 
of  the  deceased,  is  recognized  in  the  statutes  of  many  of  our 
states."  "We  may  consider  it  [the  body]  as  a  sort  of  qttasir 
property,  to  which  certain  persons  may  have  rights,  as  they 
have  duties  to  perform  arising  out  of  our  common  humanity. 
But  the  person  having  charge  of  it  cannot  be  considered  as 
the  owner  of  it  in  any  sense  whatever.  He  holds  it  only  as  a 
sacred  trust  for  the  benefit  of  all  who  may,  from  family  or 
friendship,  have  an  interest  in  it." 

Erom  these  views  the  court  deduced  the  conclusion  that  a 

court  of  equity  might  control  the  exercise  of  those  rights  by 

r  Tie  relative,  with  due  regard  to  the  interests  of  others  or  of 

the  public,  in  suggested  analogy  to  control  over  the  custody 
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of  children  by  their  parents.  It  was  accordingly  held,  "vnth- 
out  deciding  as  to  the  relative  rights  of  control  as  between  the 
widow  and  the  children  over  the  original  interment,  that 
nnder  the  circumstances  the  widow  onght  not  to  remove  a 
body  already  buried.  Since  these  early  cases  the  questions 
of  the  existence  of  such  a  right,  and  of  the  person  in  whom 
it  is  vested,  under  varying  circumstances,  have  been  dis- 
cussed under  many  phases  in  different  states.  A  partial  list 
of  such  cases  is  as  follows:  Foley  v.  PhelpSj  1  App.  Div.  551^ 
37  K  Y.  Supp.  471 ;  Secord  v.  Secor,  18  Abb.  IsT.  C.  78 ; 
Snyder  v.  Snyder^  60  How.  Pr.  368;  Patterson  v,  Patter- 
son, 59  N.  Y.  583 ;  Johnston  v.  Marinus,  18  Abb.  N".  C.  72 ; 
In  re  Richardson,  60  N.  Y.  Supp.  539 ;  Griffith  v.  C,  C.  &  A. 
R.  Co.  23  S.  C.  27 ;  Farley  v.  Carson,  5  Wkly.  Law  Bui.  786 ; 
Hadsell  v.  EadselL  7  Ohio  Cir.  Ct.  196 ;  Renihan  v.  Wright, 
125  Tnd.  536,  25  K  E.  822 ;  Wright  v.  Hollywood  C.  Corp. 
112  Ga.  884,  38  S.  E.  94;  Durell  v.  Hayward,  9  Gray,  248 ; 
Meagher  v.  DriscoU,  99  Mass.  281;  Weld  v.  Waller,  130 
Mass.  422 ;  Bumey  v,  Childrerus  Hospital,  169  Mass.  57,  47 
X.  E.  401 ;  Hackett  v.  Hachett,  18  R  I.  155,  26  Atl.  42 : 
Larson  v.  Chase,  47  Minn.  307,  50  N.  W.  238 ;  Young  v.  Col- 
lege, 81  Md.  358,  32  Atl.  177 ;  Wynlcoop  v.  Wynkoop,  42  Pa. 
St  293;  Anonymous  Case,  Ohio  C.  C.  1871,  6  Am.  Law 
Rev.  182;  Pettigrew  v.  Pettigrew,  207  Pa.  St.  318,  56  Atl. 
878;  McErvtee  v.  Bonacum,  66  Neb.  651,  92  N.  W.  633; 
PalenzJce  v.  Bruning,  98  111.  App.  644;  Enos  v,  Snyder,  131 
Cal.  68,  63  Pac  170;  Hochenhammer  v.  L.  &  E.  R.  Co. 
(Kj.)  74  S.  W.  222. 

1.  For  the  purposes  of  this  case  we  shall  not  deem  it  nec- 
essary to  consider  whether  a  corpse  can  be,  in  any  respect, 
property.  From  the  authorities  above  cited,  and  from  orig- 
inal reason,  the  conclusion  seems  to  us  irresistible  that  in  the 
nearest  relative  of  one  dying,  so  situated  as  to  be  able  and 
willing  to  perform  the  duty  of  ceremonious  burial,  there  vests 
the  right  to  perform  it,  and  that  this  is  a  legal  right,  which,. 
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as  said  in  some  of  the  cases,  it  is  a  wrong  to  violate,  and 
which,  therefore,  courts  can  and  should  protect  and  vindi- 
cate. It  is  not  alone  with  reference-  to  property  that  legal 
rights  exist,  nor  is  it  only  those  invasions  of  legal  rights  caus- 
ing tangible  pecuniary  injury  for  which  courts  will  enter- 
tain civil  actions  and  award  damages.  It  is  difficult  to  dis- 
cover any  money  loss  necessarily  resulting  from  an  assault 
without  physical  contact;  an  obstruction  of  the  right  to  vote; 
expulsion  from  car  without  physical  contact  or  injury;  ma- 
licious prosecution;  the  secreting  or  even  the  seduction  of  a 
daughter;  the  mere  alienation  of  a  wife's  affections,  affect- 
ing only  the  sentimental  relations.  Yet  courts  find  no  diffi- 
<5ulty  in  entertaining  such  actions  and  awarding  compensa- 
tory damages.  In  such  cases  the  clear  legal  right  of  exemp- 
tion from  such  wrongful  acts  is  itself  the  property.  An  in- 
jury to  such  a  right  need  not  include  either  an  injury  to  phys- 
ical property  nor  to  person  or  character.  Gibhs  v.  Larrahee, 
23  Wis.  496;  Wagner  v.  Lathers,  26  "Wis.  436;  Wightman  v. 
DeverCj  33  Wis.  570.  The  wrongful  invasion  of  a  clear  right 
is  of  itself  sufficient  to  support  an  action,  and  the  law  pre- 
sumes damages,  though  they  may  be  only  nominal.  Larson 
V.  Chase,  supra;  Pierce  v.  Proprietors,  10  E.  I.  227 ;  Luessen 
V.  OshJcosh  E.  L.  &  P.  Co.  109  Wis.  94,  98,  85  N.  W.  124 ; 
Hacker  v.  Hemey,  111  Wis.  313,  87  N.  W.  249 ;  Luby  v. 
Bennett,  111  Wis.  613,  87  N.  W.  804. 

True,  there  are  instances  of  invasion  of  a  clear  legal  right 
where  the  common  law  has  denied  any  action,  out  of  consider- 
ations of  public  policy  or  impracticability  of  accomplishing 
justice ;  and  there  are  other  instances  where  the  common  law, 
when  transplanted  across  the  Atlantic,  had  not  been  declared. 
The  question  presented  in  Duffies  v.  Duffies,  76  Wis.  374,  45 
IS".  W.  622,  is  an  excellent  illustration  of  the  latter  class.  Tn 
England  any  action  by  the  wife  for  alienation  of  the  hus- 
band's affections  had  been  denied  on  the  ground  that  she  had 
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no  legal  right  to  his  consortium — ^her  legal  identity  being 
merged  in  him — and  also  on  the  ground  that  the  maintenance 
of  such  action  was  impracticable,  since  it  must  be  brought  by 
him,  and  damages  would  belong  to  him.  This  court,  adopting 
the  former  ground,  held  that  she  had  no  legal  right  which 
had  been  invaded,  and  hence  no  action,  although  the  practical 
difficulties  arising  from  common-law  disability  to  sue  alone 
had  been  removed.  Had  this  court,  as  did  some  others, 
reached  an  opposite  conclusion  as  to  the  existence  of  a  legal 
right,  silence  of  English  courts  as  to  existence  of  such  an  ac- 
tion would  not  have  stood  in  the  way  of  maintaining  it.  The 
present  case  also  presents  one  of  the  latter  class,  for  English 
courts  had  never,  so  far  as  discoverable,  affirmed  or  denied 
existence  of  such  a  right  of  action.  This  silence  is  easily  ac- 
counted for  by  the  dominance  of  the  church  both  over  the 
right  of  custody  and  burial  of  the  dead,  and,  through  its  ec- 
clesiastical courts,  over  enforcement  or  vindication  of  such 
rights.  Where,  during  the  ages  of  development  and  enforce- 
ment of  the  common  law,  no  right  of  action  has  ever  been  rec- 
ognized as  arising  upon  a  given  state  of  facts,  there  is  good 
reason  to  doubt  the  existence  of  any  such  right  upon  common- 
law  principles,  and  courts  should  examine  and  re-examine 
anxiously  their  reasoning  before  resolving  that  doubt  in  favor 
of  the  action.  When,  however,  after  all  care  has  been  exer- 
cised, the  conclusion  is  irresistible  tliat  the  principles  of  the 
common  law  require  recognition  of  such  a  right  of  action,  it 
is  as  much  the  duty  of  courts  to  sustain  it  the  first  time  as  on 
subsequent  occasions.  All  precedents  necessarily  have  a  be- 
ginning. ^'Boni  judicis  est  ampliare  justitiam."  Rex  v. 
Philips,  1  Burrows,  304;  Broom's  Leg.  Max.  79;  Pierce  v. 
Proprietors,  supra,  Wliile,  therefore,  the  silence  of  the  courts 
of  England  during  the  formative  period  of  that  common  law 
which  came  to  America  with  our  ancestors  has  given  us  pause, 
and  has  caused,  if  not  justified,  the  scope  of  investigation  and 
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discussion  in  this  case,  that  silence  alone  is  no  insuperable 
obstacle  to  a  conclusion  in  favor  of  the  existence  of  such 
rights. 

Turning  for  aid  to  the  decisions  of  the  courts  of  other 
states,  we  find  that  the  question  now  before  us  has  been  sev- 
eral times  considered,  and  that  those  courts  have,  with  strik- 
ing unanimity,  declared  in  favor  of  the  maintenance  of  such 
an  action  as  this.  Larson  v.  Chase,  47  Minn.  307,  50  IN".  W. 
2ZS]  Foley  v.  Phelps,  1  App.  Div.  551,  37  N.  Y.  Supp.  471; 
Anonymous  Case  in  Ohio,  6  Kra.  Law  Rev.  182;  Farley  v. 
\'arson  (Ohio  Dist.  Ct.  1880)  5  Wkly.  Law  Bui.  786;  Sur- 
vey V.  Children  s  Uospiial,  169  Mass.  57,  47  N.  E.  401; 
^Yri■ghi  v.  Hollyivood  C.  Corp.  112  Ga.  884,  38  S.  E.  94; 
Falenzhe  v.  Bruning,  98  111.  App.  644.  The  later  American 
text-writers  recognize  such  a  right  of  action  to  be  now  estab- 
lished upon  the  authority  of  these  decisions.  1  Sutherland, 
Dam.  §  95,  p.  278 ;  1  Jaggard,  Torts,  13 ;  2  Kinkead,  Torts, 
§  463 ;  2  Joyce,  Dam.  §  1048 ;  Perley,  Mortuary  Law,  28 ; 
8  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  835.  The  first  two,  and 
especially  the  first  of  these  cases  may  be  considered  leading, 
as  they  have  been  cited  as  the  basis  for  most  of  the  later  ones 
upon  this  immediate  subject,  and  in  many  others  approach- 
ing it.  True,  some  of  the  decisions  cited  were  not  by  courts 
of  last  resort,  but  they  were  emitted  from  reviewing  courts 
of  much  resp^tability  sitting  en  banc,  and  after  full  argu- 
nient.  In  the  Minnesota  case  the  real  basis  of  the  decision  is 
put  by  Mitchell,  J.,  in  a  paragraph  as  follows : 

"But  this  whole  subjeot  is  only  obscured  and  confused  by 
discussing  the  question  whether  a  corpse  is  property  in  the  or- 
dinary, commercial  sense,  or  whether  it  has  any  value  as  an 
article  of  traffic.  The  important  fact  is  that  the  custodian  of 
it  has  a  legal  right  to  its  possession  for  the  purposes  of  preser- 
vation and  burial,  and  that  any  interference  with  that  right 
by  mutilating  or  otherwise  disturbing  the  body  is  an  action- 
able wrong.  And  we  think  it  may  be  safely  laid  down  as  a 
general  rule  that  an  injury  to  any  right  recognized  and  pro- 
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tected  by  the  common  law  will,  if  the  direct  and  proximate 
consequences  of  an  actionable  wrong,  be  subject  for  compen- 
sation." 

We  confess  our  inability  to  escape,  if  we  would,  this  logic. 
"We  can  imagine  no  clearer  or  dearer  right  in  the  gamut  of 
civil  liberty  and  security  than  to  bury  our  dead  in  peace  and 
unobstructed;  none  more  sacred  to  the  individual,  nor  more 
important  of  presentation  and  protection  from  the  point  of 
view  of  public  welfare  and  decency ;  certainly  none  where  the 
law  need  less  hesitate  to  impose  upon  a  wilful  violator  re- 
sponsibility for  the  uttermost  consequences  of  his  act.  We 
recognize,  of  course,  that  public  welfare  may  and  does  re- 
quire governmental  control  in  many  respects  for  protection  of 
life  and  health  of  the  people,  and  for  discovery  of  crime  con- 
nected with  the  death  of  -a  person,  and  to  such  interests  the 
private  right  is  subservient  so-  far  as  necessary.  Upon  this 
ground  rest  cases  of  autopsies  upon  dead  bodies  under  public 
authority,  and  to  satisfy  police  regulations  for  ascertainment 
of  cause  of  death.  Young  v.  College,  81  Md.  358,  32  Atl. 
177 ;  CooTc  v.  Walley,  1  Colo.  App.  163,  27  Pac.  950 ;  Palmer 
V.  Broder,  78  Wis.  483,  47  N.  W.  744.  Even  such  author- 
ity must  be  exercised  lawfully  and  reasonably.  Palenzke  i\ 
Bruning,  98^  111.  App.  644.  This  complaint,  however,  sug- 
gests no  such  justification.  Also  we  recognize  the  difiiculties 
in  the  way  of  sustaining  any  action  for  mere  negligence  re- 
sulting in  no  pecuniary  damage.  Orifjlth  v.  C,  C.  &  A.  E. 
Co.  23  S.  C.  27;  Hochenhammer  v.  L.  £  E.  R.  Co,  (Ky.)  74 
S,  W.  222.  In  such  case  the  injury  to  feelings  of  survivors 
not  being  legal  damage,  at  least  in  Wisconsin,  no  recoverable 
damage  results  from  mere  negligence  in  such  cases.  That  sit- 
nation,  however,  is  not  here  presented,  for  the  defendant's 
act  is  alleged  to  have  been  wilful.  We  are  convinced  that  the 
complaint  asserts  a  clear  legal  right — ^whether  in  the  plaintiff, 
we  shall  o«>n8ider  later;  also  an  unlawful  and  wilful  viola- 
tion of  that  right,  from  which  the  law  implies  at  least  nom- 
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inal  damages^  for  which,  upon  fundamental  principles  of  the 
common  law,  a  right  of  action  should  exist. 

2.  The  question  whether  anytiiing  more  than  nominal  dam- 
ages can  be  recovered  has  been  earnestly  argued  by  counsel, 
and  is  only  second  in  importance  to  that  of  the  existence  of 
any  cause  of  action  at  all,  for,  obviously,  in  cases  of  this  char- 
acter, any  pecuniary  loss  to  plaintiff  must  usually  be  merely 
trifling.  The  great  injury  done  consists  in  the  outrage  upon 
the  sensibilities.  Can  such  injury  be  considered  as  legal  dam- 
age, otherwise  than  by  way  of  imposing  punitory  damages  in 
case  of  actual  malice  ?  It  is  settled  in  this  as  in  most  juris- 
dictions that  mental  suffering  may  be  an  actual  injury,  for 
which  award  is  to  be  made  strictly  as  compensation  in  proper 
cases.  Wilson  v.  Youngs  31  Wis.  574^  Oatzow  v.  Buening, 
106  Wis.  1,  19,  81  N.  W.  1003.  Such  injury,  however, 
clearly  existent,  has  been  held  not  a  proper  element  of  re- 
coverable damages  in  actions  on  contract,  except  breach  of 
promise  of  marriage.  Walsh  v.  C,  M.  <&  St  P.  R.  Co,  42 
Wis.  23 ;  Giese  v.  Schultz,  53  Wis.  462,  10  N.  W.  598.  Nor 
in  actions  of  mere  negligence,  unless,  as  a  proximate  result 
of  the  negligence,  there  be  physical  injury  from  which  flows 
the  mental  suffering.  Summerfield  v.  W.  U.  Tel.  Co.  87 
Wis.  1,  57  N.  W.  973.  In  these  respects  we  differ  from  a 
few  courts  which  have  adopted  what  is  known  as  the  "Texas 
doctrine,"  applied  originally  to  failure  to  deliver  telegrams, 
but  since  to  other  phases  of  both  negligence  and  breach  of 
contract  causing  mental  anguish.  In  Indiana  it  has  been  in- 
voked to  support  such  damages  resulting  from  breach  of  con- 
tract to  prepare  and  preserve  a  corpse  for  burial.  Benihan  v. 
Wright,  125  Ind.  536,  25  N.  E.  822.  That  doctrine,  with  its 
supporting  authorities,  was  reviewed  fully  in  the  Summer- 
field  Case,  and  repudiated.  The  only  other  tort  action  in 
Wisconsin  where  mental  suffering  was  denied  as  an  element 
of  compensatory  damages  is  Oatzow  v.  Bwening,  406  Wis.  1, 
81  N.  W.  1003,  which  was  for  a  conspiracy  to  induce  the 
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breaking  of  a  contract  to  supply  a  hearse  for  a  funeral ;  thq 
contract  being  broken^  and,  as  a  result,  the  funeral  inter- 
rupted. In  many  other  tort  actions  mental  distress  has  been 
held  a  proper  independent  element  of  damage,  though  in  no 
wise  resulting  from  a  physical  injury,  but  directly  from  the 
wrongful  act — ^f rom  the  outrage  of  some  legal  right.  Only  a 
few  such  need  be  cited.  Craker  v,  C,  &  N.  W.  R.  Co,  36 
Wis.  667 ;  Fenelon  v.  Butts,  53  Wis.  344,  10  N.  W.  601 ; 
Stutz  V.  G.  &  N.  W.  R.  Co.  73  Wis.  147,  40  'N.  W.  653 ;  Grace 
V.  Dempsey,  75  Wis.  313,  43  N.  W.  1127;  Pellardis  v.  Jour- 
ncl  P.  Co.  99  Wis.  166,  74  N.  W.  99 ;  Ford  v.  Schliessman, 
107  Wis.  479,  83  N.  W.  761.  It  is  thus  apparent  that  some 
torts  do  and  some  do  not  subject  the  perpetrator  to  liability 
to  compensate  the  anguish  and  suffering  which  his  wrongful 
act  imposes  upon  the  victim.  Probably  the  line  between 
them  is  not  so  accurately  drawn  that  the  location  of  every  act 
on  the  one  side  or  the  other  is  always  easy  or  free  from  doubt. 
It  is  obvious  that  in  mere  negligence  there  is  no  intent  to  offer 
indignity  to,  or  wound  the  feelings  of,  another ;  and  it  may  be 
legitimately  said,  as  matter  of  law,  that  such  result  from 
mere  inadvertence  is  so  remote  and  beyond  ordinary  proba- 
bilities that  there  exists  no  proximate  causal  relation  between 
the  two,  unless  a  physical  injury  is  caused,  out  of  which,  in 
natural  sequence,  arises  mental,  like  physical,  pain.  In  Sum' 
merfield  v.  W.  U.  Tel.  Co.  supra,  this  court,  by  the  pen  of  Mr. 
Justice  WiNSLOW,  quoted  approvingly  from  Western  U.  Tel. 
Co.  V.  Rogers,  68  Miss.  748,  9  South.  823,  a  classification  of 
the  torts  other  than  negligence  supporting  recovery  of  mental 
suffering  as  an  independent  element,  as  follows:  "Cases  of 
wilful  wrong — especially  those  affecting  the  liberty,  char- 
acter, reputation,  personal  security,  or  domestic  relations  of 
the  injured  party."  In  Gatzow  v.  Buening,  supra,  it  was  said 
that  the  wrong  there  complained  of,  already  described,  did 
not  fall  within  the  above  category.  This  was  quite  obviously 
true  of  the  particular  tort,  towit,  the  conspiracy  to  prevent 
Vol.123— 30 
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the  making  or  performance  of  a  contract  to  supply  a  hearse 
for  a  funeral.  In  that  there  could  be  no  intent  to  wound  the 
feelings  of  plaintiff — ^he  was  not  in  the  mind  of  the  conspira- 
tors ;  and,  if  some  such  result  was  to  be  anticipated  as  possi- 
ble, it  would  be  quite  as  remote  as  from  the  mere  act  of  break- 
ing the  contract  Such  damage  would  be  not  the  direct  result 
of  the  conspiracy,  but  remote  and  consequential,  like  the  dis- 
appointment resulting  from  breach  of  a  promise  to  supply  on 
time  a  wedding  present  or  funeral  flowers.  The  proximate 
casual  relation  between  the  conspiracy  and  the  mental  effect 
was  lacking.  Counsel  seem  to  read  that  case  as  if  it  were  one 
against  Buening  alone  for  his  violence  and  force  in  physically 
preventing  plaintiff  from  using  the  hearse,  in  abusive  and  tur- 
bulent manner,  evincive  of  an  intent  to  insult  and  outrage  his 
foelirigs.  Had  that  been  the  act  complained  of,  we  could 
hardly  have  said  that  it  did  not  fall  within  the  classification 
approved  in  the  Summerfiel.d  Case,  including  willful  wroncrs 
affecting  the  "liberty,"  "security,"  or  "domestic  relations.'^ 
In  Ford  v.  Schliessman,  supra,  it  was  pointed  out  that  an  as- 
sault or  technical  imprisonment,  though  without  physical  con- 
tact, falls  within  the  classification  of  the  Summerfield  Case, 
because  "it  invades  the  personal  liberty  and  rights."  Again, 
in  Hacl-er  v.  Eeineij,  111  Wis.  313,  87  K  W.  219,  in  dis- 
cussing the  contention  that  there  could  be  no  recovery  for  in- 
jury to  feelings  in  absence  of  other  actual  damage,  it  was 
said: 

"The  rule  for  which  appellant  contends  has  been  applied 
only  to  cases  of  negligence  or  of  alleged  personal  injury, 
where  the  mental  suffering  can  result  only  from  the  injury, 
and  not  from  the  tort.  It  has  never  been  applied  to  cases  of 
malice,  such  as  false  imprisonment  and  slander." 

In  Larson  v.  Chase,  47  Minn.  307,  60  N.  W.  238,  the  re- 
marks of  Mitchell,  J.,  on  this  subject,  are  so  philosophical 
that  we  cannot  forbear  quoting  them.    He  says : 

"Every  injury  imports  a  damage.  Hence  the  complaint 
stated  a  cause  of  action  for  at  least  nominal  damages.     We 
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think  it  states  more.  There  has  been  a  great  deal  of  miscon- 
ception and  confusion  ds  to  when,  if  ever,  mental  suffering, 
as  a  distinct  element  of  damage,  is^  subject  for  compensa- 
tion. This  has  frequently  resulted  from  courts  giving  a  wrong 
reason  for  a  correct  conclusion  that  in  a  given  case  no  recovery 
could  be  had  for  mental  suffering;  placing  it  on  the  ground 
that  mental  suffering,  as  a  distinct  element  of  damage,  is 
never  a  proper  subject  of  compensation,  when  the  correct 
ground  was  that  the  act  complained  of  was  not  an  infraction 
of  any  legal  right,  and  hence  not  an  actionable  wrong  at  all, 
or  else  that  the  mental  suffering  was  not  the  direct  and  proxi- 
mate effect  of  the  wrongful  act  .  .  .  But  where  the  wrong- 
ful act  constitutes  an  infringemopt  of  a  legal  right,  mental 
suffering  may  be  recovered  for,  if  it  is  direct,  proximate,  and 
natural  result  of  the  wrongful  act." 

In  Lombard  v.  Lennox,  155  Mass.  YO,  28  N.  E.  1125,  it 

is  said: 

"If  the  ordinary  and  natural  consequence  of  the  tort  is  to 
cause  an  injury  to  the  feelings  of  the  plaintiff,  and  if  the  acts 
are  done  willfully  or  with  gross  carelessness  of  the  right  of 
plaintiff,  damages  may  be  recovered  for  mental  suffering." 

Similar  views  are  expressed  by  text-writers.  1  Sedgwick, 
Dam,  (8th  ed.)  §§  43  to  47 ;  1  Sutherland,  Dam.  §  95  et  seq.; 
^  Kinkead,  Torts,  §  463. 

These  expressions  from  other  courts  are  perhaps  useful  as 
indicating  the  philosophy  involved  in  distinguishing  between 
those  torts  which  may  and  those  which  cannot  be  deemed  to  so 
proximately  cause  sense  of  outrage  and  mental  suffering  that 
the  law  will  recognize  such  effect  as  an  independent  element 
of  recoverable  damage,  whether  resulting  merely  from  some 
other  injury,  or  directly  from  the  tort  itself ;  but  they  do  not, 
in  our  judgment,  vary  or  enlarge  the  field  charted  and  de- 
limited in  the  Summerfield  Case,  as  above  quoted.  Eor  the 
present  case  we  are  convinced  that  sufficient  guide  can  be 
found  in  the  catalogue  there  promulgated.  Certainly  this 
complaint  asserts  a  "willful  wrong,"  not  only  in  the  sense  that 
some  injury  to  plaintiff's  legal  rights  was  intended,  but  also 
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that  an  affront  to  his  feelings  was  so  certain  to  be  caused  by 
the  defendant's  act  that  the  latter  must  be  deemed  to  have  in* 
tended  that  particular  fnjury.     We  also  think  that,  without 
undue  stretch  of  meaning, the  wrong  complained  of  affects  the^ 
"domestic  relations" — otherwise  called  the  relative  rights — 
of  plaintiff.    The  duty  of  surviving  spouse,  parent,  or  child 
to  provide  proper  burial  for  the  corpse  springs  from  the  re- 
lationship to  the  person  deceased.     The  desire  to  perform 
such  senace  is  founded  in  that  respect  and  affection  enter^ 
tained  for  the  relative,  of  whom  the  body,  it  is  true,  is  but  the- 
symbol,  but,  for  the.  few  hours  after  life  ceases,  seems  so  to- 
still  represent  him  who  was,  that  acts  of  care  and  protection 
to  it  are  still  paid  to  such  departed.    Mr.  Kinkead  says,  "The 
family  tie  takes  us  to  the  last  resting  place  of  our  dead'* 
(2  Torts,  §  469),  and  therefore  classes  torts  of  the  kind  here 
presented  as  committed  against  the  relative  rights  growing 
out  of  the  domestic  relations,  like  seduction  or  abduction  of 
wife  or  child.    Mr.  Cooley  likewise  so  classifies  them.    Torts 
(2d  ed.)  p.  280.    Recognition  that  duties  arising  in  the  do- 
mestic relation  persist  beyond  death  is  not  wanting  in  the 
law.    Upon  that  idea  is  predicated  the  liability  of  the  surviv- 
ing husband  for  burial  expenses  incurred  by  a  stranger  for 
the  body  of  his  deceased  wife,  in  strict  analogy  to  necessaries 
furnished  her  in  life.    Bradshaw  v.  Beard,  12  C.  B.  (N.  S.) 
344;  Cunningham  v,  Beardon,  98  Mass.  538;  Patterson  v. 
Patterson,  69  N.  Y.  583;  Kenyan  v.  Brightwell  (Ga.)  48 
S.  E.  124;  Bishop,  Marriage,  Divorce  &  Sep.  §  1268.    Stat- 
utes providing  temporary  support  out  of  an  estate  for  widow 
and  minor  children  unquestionably  find  their  reason  in  the 
same  coDception.    Doubtless  other  illustrations  might  be  sug- 
gested, but  these  suffice  to  satisfy  us  that  there  is  neither  sole- 
cism nor  unreason  in  the  view  that  the  right  of  custody  of  the 
corpse  of  a  near  relative  for  the  purpose  of  paying  the  last 
riles  of  respect  and  regard  is  one  of  those  relative  rights  rec- 
ognized by  the  law  as  springing  from  the  domestic  relation^ 
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and  that  a  wilful  or  wrongful  invasion  of  that  right  is  one 
of  those  torts  for  which  damages  for  injury  to  feelings  are  re- 
coverahle  as  an  independent  element  Apart  from  this  view, 
however,  we  should  deem  it  indisputable  that  the  tort  alleged 
is  one  "affecting  the  liberty"  of  plaintiff.  The  right  to  en- 
tomb the  remains  of  his  deceased  mother  in  their  integrity 
and  without  mutilation,  we  have  already  decided,  must  be  rec- 
ognized as  a  legal  ojie.  The  liberty  of  a  member  of  a  com- 
munity governed  by  law  is  not  merely  freedom  from  actual 
imprisonment,  but  from  obstruction  of  or  interference  with 
those  acts  which  it  is  his  right  to  do  at  will.  State  ex  rel, 
Zaimer  v.  Kreutzberg,  114  Wis.  630,  90  N.  W.  1098.  An 
illustration  is  the  right  to  vote,  mentioned  in  some  of  the 
above-cited  cases,  with  which  the  right  alleged  to  have  been 
invaded  in  this  case  seems  to  stand  in  complete  analogy.  We 
therefore  conclude  that  the  sense  of  outrage  and  the  mental 
suffering  resulting  directly  from  the  wilful  act  charged  on 
the  defendant  in  this  case  are  proper  independent  elements 
of  compensatory  damages. 

3.  The  remaining  question  is  whether  the  right  of  custody 
and  burial,  and  resulting  right  of  action  for  violation  thereof, 
are  in  the  plaintiff.    As  a  result  of  the  decisions  and  discus- 
sions above  cited,  it  cannot  be  doubted  that  in  the  United 
States,  where  no  ecclesiastical  establishment,  as  a  part  of  the 
government,  equipped  with  executive  and  judicial  powers  as 
weapons,  assumes  to  itself  all  authority  and  right  over  the 
dead  body  before  burial,  and  over  both  the  body  and  its  place 
of  sepulture  afterwards,  there  exists  in  some  individual  both 
the  duty  and  the  right  to  provide  to  a  human  body  that  dis- 
position which  general  welfare  requires,  with  such  ceremonies 
as  convention,  respect,  and  religion  dictate.     While  in  the 
case  of  one  who  died  remote  from  those  of  closer  affinity  the 
mere  relationship  of  contact  may  suffice  to  arouse  such  duty 
in  absence  of  statutes  giving  charge  to  some  public  officer,  in 
noimal  conditions  of  human  relationship  common  consent  and 
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bring  this  action,  for  the  complaint  alleges  that  he  is  the  son 
of  the  deceased,  obviously  adult,  and  that  he  is  the  only  per- 
son having  any  interest.  On  demurrer,  this  is  sufficient  to 
exclude  existence  of  any  surviving  husband  or  any  other  child 
having  equal  or  greater  right  or  duty  to  supply  proper  burial 
to  his  mother's  remains.  If  others  exist  whose  rights  would 
suffer  invasion  by  such  acts  as  are  charged  against  defendant, 
so  that  they  would  have  action  therefor,  that  fact  can  be  set 
up  by  defendant,  and  the  necessity  or  propriety  of  their 
joinder  be  then  considered. 

The  foregoing  discussion,  protracted  perhaps  unduly  in 
deference  to  the  novelty  of  the  question  in  Wisconsin,  and  to 
the  earnestness  of  counsels'  argument,  leads  to  the  final  con- 
clusion that  the  complaint  states  a  good  cause  of  action  in 
favor  of  the  plaintiff,  and  that  the  trial  court  erred  in  sustain- 
ing the  demurrer.  ^     . 

By  the  Court, — Order  reversed,  and  cause  remanded  with 
directions  to  overrule  the  demurrer. 


Gilbert  Paper  Company,  Respondent,  vs.  Whiting  Paper 
Company  and  others,  imp..  Appellants:  Fritz,  Gar- 
nishee. 

Uovemher  17,  190Jt — January  10,  1905, 

Oarnishment :  Assignment  in  trust  for  creditors:  Statutes :  Right  of 
general  creditor  to  garnish  trustee  for  creditor, 

A  corporation,  being  indebted  to  a  large  number  of  persons,  de- 
livered to  F.,  who  happened  to  be  Us  secretary,  its  check  for 
|5,000,  accompanied  by  a  communication  addressed  to  F.;  as 
follows:  "Pursuant  to  authority  duly  conferred  by  the  board 
of  stockholders,  as  well  as  the  board  of  directors,  there  is 
hereby  assigned  to  you  in  trust  for  the  several  parties  and 
creditors  mentioned  in  the  annexed  schedule,  the  aggregate 
sum  of  $5,000,  to  be  distributed  and  paid  forthwith   to  the 
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several  parties  named  in  detail  statement."  There  was  an- 
nexed a  list  of  creditors,  specifying  against  each  the  amount 
of  his  entire  debt,  and  the  amount  to  be  paid  to  him  out  of 
the  15,000.  F.  deposited  the  money  in  his  own  bank  account, 
and  drew  checks  payable  to  each  creditor  named  for  their  re- 
spective amounts.  Most  of  the  creditors  accepted  their  checks, 
others  notified  F.  that  they  would  accept  and  others  made  no 
response.  PlaintifF,  who  was  one  of  the  creditors  named  in  the 
list,  and  who  had  not  received  its  dividend,  commenced  action 
against  the  corporation,  and  garnished  F.  Sec.  1694,  Stats.  1898, 
provides  that  all  voluntary  assignments  for  the  benefit  of  or 
In  trust  for  creditors  shall  be  void  unless  accompanied  by  the 
various  formalities  therein  prescribed  (which  were  wholly 
absent  from  the  above  transaction),  and  sec.  2,  ch.  334,  Laws 
of  1897  (incorporated  in  said  sec.  1694),  provides  that  no 
creditor  shall  in  any  case,  where  a  debtor  has  made  or  at- 
tempted to  make  an  assignment  for  the  benefit  of  creditors, 
by  attachment,  garnishment  or  otherwise,  obtain  priority  over 
other  creditors  upon  such  assignment  being  for  any  reason 
adjudged  void.  Held,  that  upon  no  theory  as  to  the  relations 
arising  from  the  transfer  of  said  1 5,000  to  F.,  was  the  money 
subject  to  garnishment. 

Appeal  from  a  judgment  of  the  circuit  court  for  Winne- 
bago county:  Geo.  W.  Bubnell,  Circuit  Judge.     Reversed, 

On  June  6,  1902,  the  Milwaukee  Lithographing  &  Engrav- 
ing Company,  principal  defendant,  being  indebted  to  a  large 
number  of  persons — ^but  whether  solvent  or  insolvent,  the  rec- 
ord is  silent — delivered  to  the  garnishee,  Fritz,  its  check  for 
$6,000,  accompanied  by  the  following  communication : 

"Milwaukee,  Wis.,  6|20|02. 
"Oscar  M,  Fritz j  Esq,j  Milwaukee,  Wis. — 

"Dear  Sir:  Pursuant  to  authority  duly  conferred  by  the 
board  of  stockholders,  as  well  as  the  board  of  directors,  there 
is  hereby  assigned  to  you  in  trust  for  the  several  parties  and 
<5reditors  mentioned  in  the  annexed  schedule,  the  aggregate 
«um  of  five  thousand  dollars  ($5,000),  to  be  distributed  and 
paid  forthwith  to  the  several  parties  named  in  detail  stated, 
i>y  order  of  the  board  of  directors. 

"Yours  truly, 
"Milwaukee  Lithographing  &  Engraving  Co. 

"By  Fred  Brosius,  Brest." 
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Annexed  was  a  list  of  creditors,  specifying  against  each 
the  amount  of  his  entire  debt,  and  the  amount  to  be  paid  him 
out  of  that  $5,000,  which  in  each  case  was  about  fifteen  per 
cent  of  the  total  debt.  Fritz,  who  was  secretary  of  the  cor- 
poration, but  did  not  receive  the  money  in  that  capacity,  de- 
posited it  in  his  own  bank  account,  and  drew  checks  payable 
to  each  of  the  creditors  for  their  respective  amounts,  which 
he  retained  in  his  possession,  but  about  June  21st  sent  to  each 
a  notice  that  there  stood  to  his  credit,  as  a  creditor  of  the  litho- 
graphing company  a  percentage  on  his  claim  of dollars^ 

which  might  be  had  by  calling  on  Fritz.  Most  of  the  cred- 
itors called,  and  received  their  checks  to  the  amount  of  about 
$4,800;  and  certain  other  creditors,  after  learning  that  re- 
ceipt in  full  would  not  be  required  of  them,  notified  Fritz 
that  they  would  accept,  but  had  not  received  their  checks, 
while  others  had  made  no  response  at  all  up  to  July  8,  1902, 
when  plaintifi^,  who  was  one  of  the  creditors  named  in  the 
list,  and  had  not  received  its  dividend,  commenced  suit 
against  the  lithographing  company,  and  garnished  Fritz,  who- 
answcJred,  stating  the  facts  above  narrated,  and  that  the  sev- 
eral other  creditors  named  claimed  the  respective  amounts 
specified  in  said  scliedula  Upon  order  of  interpleader,  serv- 
ice was  made  upon  all  of  the  unpaid  creditors,  and  the  appel- 
lants interposed  answers  claiming  ownership  of  their  respect- 
ive dividends.  Creditors  whose  dividends  aggregated  about 
$150  did  not  appear.  The  court  adjudged  the  money  in  Fritz*^ 
hands  to  belong  to  the  lithographing  company,  and  held  him 
liable  as  garnishee  to  the  plaintiff  for  the  whole  amount  there- 
of, except  $100  for  expenses  incurred  by  him ;  such  balance 
being  apparently  less  than  the  amount  of  plaintiff's  judgment- 
It,  however,  also  adjudged  recovery  of  any  surplus  in  favor 
of  one  Fick,  a  subsequent  garnishing  creditor.  From  this 
judgment  the  several  interpleaded  creditors  appeal. 

For  the  appellants  there  was  a  brief  by  Carroll  &  Carroll^ 
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A.  J,  Eim^rmann,  and  C.  T.  Hichox,  and  oral  argument  by 
Mr.  Hichox  and  Mr.  Eimfirmann, 
J,  C.  Kerwin,ioT  the  respondent. 

Dodge,  J.  The  first  question  which  presents  itself  is 
whether  the  money  placed  in  Fritz's  hands,  accompanied  by 
the  writing  set  forth  in  the  statement  of  facts,  remained  the 
money  of  the  principal  defendant,  subject  to  its  control,  di- 
rection, and  recall,  or  whether  it  was  so  transferred  to  Fritz 
as  an  individual,  distinct  from  the  corporation,  to  hold  for  the 
benefit  of  the  persons  named  as  recipients,  that  they  acquired 
rights  therein  as  against  him.  This  subject  is  considerably 
confused  in  respondent's  brief  by  the  citation  of  numerous 
authorities  declaring  the  right  of  revocation  and  recall  to  ex- 
ist in  the  grantor  of  a  fund  or  of  property  placed  in  the  hands 
of  another  upon  his  agreement  to  do  something  for  the  bene- 
fit of  third  persons,  until  such  third  persons  have  accepted. 
Indeed  he  cites  numerous  cases  requiring  complete  novation 
before  a  right  of  action  arises  against  the  new  pfomisor. 
These  authorities  gi\:e  but  little  aid  in  solving  the  question, 
for  the  nonsignificance  of  an  acceptance  by  one  for  whose 
l)enefit  a  contract  is  made  between  two  others  may  be  consid- 
ered fully  settled  in  Wisconsin  by  the  case  of  Tweeddale  v. 
Tweeddale,  116  Wis.  517,  93  N.  W.  440.  Prior  to  that  case 
there  had  been  variant,  if  not  conflicting,  language  in  the  de- 
cisions of  this  court  as  to  the  necessity  of  such  an  assent  by 
the  third  person  to  a  contract  made  for  his  benefit,  in  order 
to  preclude  the  donor  from  revocation,  and  probably-  upon  no 
subject  are  both  the  declarations  and  holdings  of  other  courts 
more  in  conflict  The  rule  of  that  case  has  since  been  followed 
in  Security  Nat.  Bank  v.  St.  Croix  P.  Co.  117  Wis.  211,  221, 
94  N.  W.  74;  Peterson  v.  C.  &  N.  W.  R.  Co.  119  Wis.  197^ 
204,  96  N.  W.  532. 

Of  course,  if  this  money  did  not  pass  out  of  the  corporation, 
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but  was  simply  deposited  with  Fritz  as  one  of  its  officers  and 
agents,  to  be  handled  according  to  Jthe  direction  of  his  prin- 
cipal, there  could  be  little  doubt  that  any  direction  given  was 
revocable  until  fully  acted  on.  But  we  think  the  writing 
itself  precludes  this  idea.  The  moneys  were  severed  from  the 
other  moileys  of  the  corporation.  They  were  by  that  writing 
assigned  m  trust,  and  were  reduced  to  the  same  kind  of  pos- 
session as  were  all  other  moneys  belonging  to  Fritz  in  his  own 
right  We  cannot  doubt  that  the  intention  of  the  transaction 
was  to  put  this  $5,000  out  of  the  possession,  custody,  and  con- 
trol of  the  corporation,  and  that  the  fact  that  Fritz  happened 
to  be  secretary  of  the  corporation  is  in  no  wise  significant. 
The  money  was  assigned  to  him,  not  deposited  with  him. 
After  he  collected  the  corporation's  check  and  deposited  the 
money  with  his  own  bank,  only  he,  and  not  the  corporation, 
<;ould  demand  it  from  the  bank.  We  deem  it  plain  that  the 
title  to  the  money  became  vested  in  him,  and  his  obligations 
became  such  as  resulted  from  the  contract  he  made  with  ref- 
erence thereto. 

Having  reached  the  conclusion  that  the  specific  $5,000  in 
question  had  ceased  to  be  the  property  of  the  principal  de- 
fendant, but  had  become  that  of  Mr.  Fritz,  accepted  by  him 
upon  the  terms  expressed  in  the  letter  accompanying  it,  we 
are  then  confronted  with  the  inquiry  how  far  general  credit- 
ors of  the  depositaries  can  reach  it.  In  this  connection  there 
is  a  general  rule  that  a  creditor,  can  maintain  garnishment 
only  where  the  principal  debtor  could  maintain  an  action  for 
the  recovery  of  the  money  or  property.  This  general  rule  i? 
modified  in  favor  of  creditors  when  the  money  or  property  is 
held  upon  such  trusts  as  constitute  a  fraud  on  creditors,  or 
to  be  void  as  against  them.  On  the  one  hand  it  is  argued  that 
by  the  acceptance  of  $5,000,  accompanied  by  this  writing, 
Fritz  agreed,  by  clearest  implication,  to  pay  these  several 
sums,  respectively,  to  the  persons  named  in  the  writing,  and 
that  the  receipt  of  this  sum  of  money  is  a  valid  and  complete 
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consideration  for  such  promise,  and  that  thereby  arose  the 
exact  situation  dealt  with  in  Tweeddale  v.  Tweeddcde,  supra, 
where  one,  for  a  valid  consideration  moving  from  another^ 
agrees  to  pay  money  to  a  third  person,  in  which  it  is  held  that 
the  last  may,  at  his  election,  bring  his  action  to  enforce  such 
promise,  and  that  in  the  interval  the  transaction  is  so  con- 
summated in  favor  of  the  beneficiary  that  the  original  grantor 
of  the  property,  or  payor  of  the  consideration,  has  no  power 
of  revocation.  Clearly,  if  that  were  the  situation,  and  it  were 
free  from  fraud,  no  general  creditor  could  maintain  garnish- 
ment, for  the  person  receiving  the  money  or  property  and 
making  the  promise  would  neither  be  indebted  to,  nor  hold 
any  property  of,  such  principal  debtor. 

It  is  however,  urged  with  much  vigor  that  this  instrument 
declares  in  express  terms  a  trust,  of  which  the  several  per- 
sons named  in  the  writing  are  beneficiaries,  and  that  they 
would  have  no  right  of  action  at  law  against  Mr.  Fritz,  but 
must  proceed  in  equity  as  for  the  enforcement  of  a  trust. ' 
Whether  this  be  so,  where  the  only  duty  to  be  performed  by 
a  so-called  trustee  is  payment  of  specific  sums  of  money,  is 
questioned,  as  also  whether,  even  if  suit  must  be  in  equity, 
that  would  constitute  any  valid  distinction  from  the  princi- 
ple of  the  Tweeddale  Case.  We  need  not  undertake  to  resolve 
such  questions,  however,  for,  if  this  be  a  trust  for  the  several 
creditors  named,  the  situation  is  controlled  by  the  statute. 
It  is  now  well  settled  that  any  transfer  of  property  to  a  trus- 
tee upon  a  trust  to  distribute  to  creditors  is  an  assignment 
for  benefit  of  creditors,  as  that  term  is  used  in  sec.  1694, 
Stats.  1898,  and  is,  by  that  statute  rendered  void  unless  ac- 
companied by  the  various  forfnalities  prescribed,  which  are 
wholly  absent  in  the  present  transaction.  Winner  v.  Hoyt, 
66  Wis.  227,  28  K  W.  380;  CHbb  v.  Hihbard,  S.  B.  &  Co. 
77  Wis.  199,  209,  46  N.  W.  168 ;  Bugbee  v.  Lombard,  94 
Wis.  326,  68  N.  W.  958 ;  Dahlman  v.  Greenwood,  99  W^is. 
163,  74  K  W.  215;  Sweet,  D.  &  Co.  v.  Neff,  102  Wis.  485, 
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78  N.  W.  745 ;  Kickhusch  v.  Corwith,  108  Wis.  634,  648,  85 
X.  W.  148. 

The  present  situation  presents  all  the  elements  distinguish- 
ing an  assignment  for  creditors  under  those  decisions,  if,  as 
is  suggested  above,  it  is  not  a  mere  contract  to  pay  specific 
sums  to  specified  persons.  Excluding  that  view,  then  we  have 
a  trustee,  a  trust  with  reference  to  property  transferred  by 
the  debtor,  and  creditors  as  cestuis  que  trustent.  The  same 
authorities  also  established  the  proposition  that  such  assign- 
ment being  void,  the  assigned  property  continued  to  belong  to 
the  assignor,  at  least  so  far  as  his  creditors  were  concerned, 
and  could  be  reached  by  attachment  or  garnishment.  The 
trial  court  seemed  to  consider  the  rule  of  these  cases  obscured 
by  Greene  &  B.  Co.  v.  Remington,  72  Wis.  648,  39  N.  W. 
767,  40  N.  W.  643,  but  needlessly,  for  that  case  presented 
neither  trust  nor  trustee — merely  a  promise  to  pay  certain 
siuns  to  specific  persons  out  of  the  agreed  purchase  price  of 
property  conveyed  absolutely;  a  situation  in  no  wise  legally 
distinguishable  from  that  considered  in  Tweedddle  v.  Tweed- 
dale,  which  must  be  considered  to  overrule  anything  said  or 
decided  in  the  former  case  inconsistent  with  it.  The  rule  of 
the  above-cited  void  assignment  for  creditors  cases  would,  of 
course,  sustain  the  garnishment  here,  but  for  new  legislation 
prohibiting  such  procedure.  After  the  decision  of  most  of 
those  cases  the  legislature  enacted : 

"No  creditor  shall  in  any  case  where  a  debtor  has  made  or 
?ittempted  to  make  an  assignment  for  the  benefit  of  creditors, 
or  in  case  of  insolvency  of  any  debtor,  by  attachment,  gar- 
nishment or  otherwise  obtain  priority  over  other  creditors 
upon  such  assignment  l>eing  for  any  reason  adjudged  void." 
Sec.  2,  ch.  334,  Laws  of  1807. 

We  can  entertain  no  doubt  that  this  legislation  was  aimed 

directly  at  the  rule  laid  down  in  Winner  v.  Hoyt,  supra,  and 

following  cases,  that  property  attempted  to  be  conveyed  by  a 

void  voluntary  assignment  could  be  seized  by  any  individual 

creditor  by  attachment  or  garnishment.     Indeed,  its  words 
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are  too  plain  to  invite  or  permit  attempt  to  construe  it  upon 
that  subject.  We  can  but  enforce  it.  We  are  aware  that  in 
Duryea  v.  Muse,  117  Wis.  399,  94  N.  W.  365,  subsequent  to 
1897,  a  garnishment  was  sustained  against  the  assignee  under 
a  void  voluntary  assignment  upon  authority  of  the  earlier 
cases.  The  court  did  not,  in  its  opinion,  at  all  discuss  or  con- 
sider the  force  of  this  legislation  of  1897.  It  did  not  ex- 
pressly deny  it  effect  If,  however,  it  did  so  by  implication, 
in  sustaining  the  garnishment  notwithstanding  such  statute 
existed  and  was  called  to  our  attention  in  the  briefs,  that  im- 
plied denial  must  be  deemed  overruled. 

The  conclusion  results  that  upon  no  theory  as  to  the  re- 
lations arising  from  the  transfer  of  this  sum  of  money  which 
can  be  deduced  from  the  writing  defining  those  relations  can 
the  money  be  subject  to  garnishment 

By  the  Court, — Judgment  reversed,  and  cause  remanded 
with  directions  to  dismiss  the  garnishee  actions,  and  to  order 
return  to  the  garnishee,  defendant  Oscar  M.  Fritz,  of  the 
money  by  him  deposited  in  court. 

Kebwiw,  J.,  took  no  part 


Lightfoot,  Appellant,  vs.  Winnebago  Traction  Company, 

Respondent 

November  17,  ISOj^-January  10,  1905. 

Street  railways:  Personal  injuries:  Evidence:  Competency:  Remarks 
of  trial  judge:  Appeal  and  error:  Exceptions:  Negligence: 
Proximate  oause:  Contributory  negligence:  Instructions  to 
jury:  Agency:  Imputed  negligence. 

1.  In  an  action  against  a  street  railway  company  for  personal  in- 
juries It  appeared,  among  other  things,  that  plaintiff,  who  was 
riding  In  a  vehicle  with  a  driver  behind  a  wagon  loaded  with 
wood,  turned  onto  defendant's  tracks,  when  a  collision  took 
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place  with  one  of  Its  cars,  whereby  plaintiff  was  injured.  The 
owner  of  the  wood  wagon  and  the  driver  of  the  team  were 
both  unknown  to  plaintiff  or  her  companion,  and  she  had  no 
way  of  identifying  the  particular  wood  wagon  in  question. 
As  to  the  height  and  width  of  such  wagon  plaintiffs  wit- 
nesses  had  only  given  estimates.  Held,  that  it  was  not  error 
to  allow  a  witness,  called  by  defendant,  who  was  familiar  with 
wood  wagons  in  common  use,  to  testify  to  the  height  of  an 
ordinary  wood  wagon.  Such  testimony  was  the  best  evidence 
the  defendant  could  give  under  the  circumstances. 

2.  In.  such  case,  it  is  not  prejudicial  error  for  the  trial  judge  to 

remark,  in  overruling  an  objection  to  a  question  calling  for 
the  height  of  a  wood  wagon  by  actual  measurement,  that  the 
fact  that  it  was  a  wood  wagon  was  the  only  information  the 
jury  had  gotten  from  the  testimony. 

3.  The  appellate  court  will  not  review  remarks  made  by  the  trial 

court  on  overruling  an  objection  to  testimony,  where,  while 
exception  was  taken  to  the  overruling  the  objection  to  the  testi- 
mony, no  exception  was  taken  to  the  language  of  the  court. 

4.  In  an  action  for  personal  injuries,  the  evidence,  stated  in  the 

opinion,  is  held  to  sustain  a  finding  that  want  of  ordinary  care 
and  prudence  on  the  part  of  the  defendant  was  not  the  proxi- 
mate cause  of  plaintiff's  injury. 

5.  In  an  action  for  personal  injuries  it  is  not  error  to  refuse  a 

requested  instruction,  which  consisted  in  stating  the  requisite 
conduct  of  a  person  "in  the  face  of  unexpected  and  deadly 
danger"  where  there  was  evidence  tending  to  prove  that  such 
danger  was  created  by  such  person. 

6.  Where  the  jury  have  found  in  favor  of  one  party  on  a  given 

question,  no  portion  of  the  instructions  to  the  jury  on  that 
question  can  be  said  to  have  prejudiced  such  party  in  its  deter^ 
mination. 

7.  In  an  action  for  personal  injuries  received  by  collision  with  a 

street  car.  Instructions  to  the  jury  on  the -duties  of  a  traveler, 
stated  in  the  opinion,  are  held  to  have  informed  the  jury  that 
the  defendant  was  only  responsible  for  the  misconduct  of  its 
motorman,  and  not  for  the  misconduct  of  others  over  whom 
it  had  no  control. 

8.  In  this  state,  the  driver  of  a  private  conveyance  is  the  agent  of 

the  person  in  such  conveyance,  and  the  driver's  negligence^  If  it 
contributes  to  the  injury  complained  of  by  such  person,  will 
defeat  the  action,  and  it  is  not  error  to  so  instruct  the  jury. 

9.  Where  the  jury  have  found  that  the  defendant's  negligence  was 

not  the  proximate  cause  of  the  plaintiff's  injury,  it  is  unneces- 
sary to  consider  the  question  of  contributory  negligence. 
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AppEAii  from  a  judgment  of  the  circuit  court  for  Winne- 
bago county:  Geo.  W.  Bubnelx,  Circuit  Judge.     Affirmed. 

This  is  an  action  to  recover  damages  for  personal  injury 
sustained  by  the  plaintiff  about  3  o'clock  in  the  afternoon  of 
September  23, 1902,  while  riding  in  a  single  carriage,  drawn 
by  one  horse,  driven  by  her  companion,  by  reason  of  coming 
in  collision  with  one  of  the  defendant's  street  cars.  It  ap- 
pears and  is  undisputed  that  Main  street  nms  north  and 
south  in  Oshkosh ;  that  the  defendant's  track  is  in  that  street 
at  the  place  of  collision,  and  for  at  least  one  block  north  and 
one  block  south  of  the  same ;  that  Washington  street  intersects 
with,  and  runs  east  from,  Main  street,  and  at  right  angles 
with  it;  that  Algoma  street  intersects  with,  and  runs  north- 
west from.  Main  street;  that  the  center  of  Algoma  street  is 
twenty-five  or  thirty  feet  north  of  the  center  of  Washington 
street,  at  their  respective  intersections;  that  the  particular 
locality  of  such  intersections  was  the  most  traveled  of  any  in 
the  city,  and  was  paved  with  vitrified  brick,  which  caused 
much  noise  as  vehicles  passed  over  the  same;  that  Main  street 
north  of  such  intersections  was  narrower  than  south  of  it; 
that  at  the  time  in  question  the  plaintiff,  with  her  companion, 
was  driving  north  on  the  east  side  of  Main  street,  toward  suck 
intersections;  that,  upon  reaching  a  point  at  or  near  the 
northwest  comer  of  Washington  street,  they  started  west 
across  the  defendant's  track  toward  Algoma  street ;  that  while* 
in  the  act  of  crossing  the  defendant's  track  they  were  struck. 
by  one  of  the  defendant's  cars  coming  from  the  north,  and" 
the  plaintiff  was  badly  injured.  The  answer  was  a  general 
denial,  and  allegations  of  contributory  negligence  on  the  part 
of  the  plaintiff  and  the  driver.  There  is  evidence  on  the- 
part  of  the  plaintiff  tending  to  prove  that  at  the  time  they 
started  to  go  across  the  track  the  streets  at  such  intersectionsfc 
ijvere  full  of  teams,  and  that  there  was  a  wagon  loaded  with 
wood  ahead  of  them,  so  high  as  to  obstruct  their  view  of  the 
coming  car.  Issue  being  joined,  and  trial  had,  the  jury,  at 
Vol.  123  —  81 
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the  close  of  the  trial,  returned  a  special  verdict  wherein  it 
was  found  (1)  that  the  plaintiff  was  injured  at  the  time  and 
place  alleged  in  the  complaint;  (2)  that  the  defendant, 
through  its  employees,  was  guilty  of  a  want  of  ordinary  care 
and  prudence  in  the  operation  of  said  car  at  the  time  of  the 
accident;  (3)  that  such  want  of  ordinary  care  and  prudence 
on  the  part  of  the  defendant  was  not  the  proximate  cause  of 
the  plaintiff's  injury;  (4)  that  the  gong  was  sounded  on  ap- 
proaching the  intersection  of  Main  and  Washington  streets; 
(5)  that  the  motorman  tried  to  stop  the  car  as  soon  as  it  be- 
came apparent  to  him  that  there  would  be  a  collision ;  (6)  that 
the  car  was  running,  when  it  struck  the  buggy,  eight  and  one- 
half  miles  per  hour;  (7)  that  the  want  of  ordinary  care  and 
prudence  on  the  part  of  the  plaintiff,  or  the  driver  of  the 
wagon  in  which  the  plaintiff  was  riding,  contributed  to  pro- 
duce the  injury;  (8)  that  they  assessed  the  plaintiff's  dam- 
ages at  $2,000.  From  the  judgment  entered  upon  such  ver^ 
diet  for  $106.55  costs  and  disbursements  as  taxed,  the  plaint- 
iff brings  this  appeal. 

W.  H,  Eaton  and  L,  K,  Eaton,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Weed  <&  Hollister, 
and  oral  argument  by  H.  I.  Weed. 

Cassoday,  C.  J.  The  verdict  seems  to  l^e  supported  by 
evidence.  The  question  for  consideration  is  whether  there 
was  any  reversible  error  upon  the  trial. 

1.  One  of  the  questions  in  controversy  was  whether  there 
was  contributory  negligence  on  the  part  of  the  plaintiff,  in 
failing  to  see  the  coming  car  in  time  to  avoid  driving  onto  the 
track  immediately  in  front  of  it.  The  evidence  on  the  part  of 
the  plaintiff  tended  to  prove  that  as  she  and  her  companion 
moved  north  on  the  east  side  of  Main  street,  toward  the  place 
of  collision,  as  stated,  they  drove  immediately  behind  a  largo 
wood  wagon  loaded  with  pine  wood,  from  six  to  eight  feet 
high  and  from  six  to  seven  feet  wide;  that  they  did  not  know 
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whose  wagon  it  was,  nor  who  was  driving  the  team.  One  of 
the  plaintiff's  witnesses  testified  that  he  thought  the  wood 
wagon  "belonged  to  some  manufacturing  establishment"  in 
Oshkosh;  and  another,  that  he  should  judge  that  such  wood 
wagon  was  at  the  time  loaded  with  pinewood  slabs,  such  as 
were  got  out  by  the  Paine  Lumber  Company  of  Oshkosh; 
that  he  thought  the  wagon  was  sixteen  feet  long;  that  he 
^'should  judge  it  was  the  ordinary  wood  wagon  used  .  .  . 
on  the  streets  by  millmen  delivering  wood"  in  Oshkosh.  In 
view  of  such  testimony  on  the  part  of  the  plaintiff,  we  per- 
ceive no  error  in  allowing  the  witness  E.  C.  Owens,  on  the 
part  of  the  defendant,  to  testify  that  he  had  lived  in  Oshkosh 
thirty-five  years,  and  had  been  engaged  in  the  business  of 
manufacturing  sash,  doors,  and  blinds  for  twenty-fire  years, 
and  was  familiar  with  the  wood  wagons  used  by  the  millmen 
in  Oshkosh ;  that  he  had  measured  such  wagons  to  find  oiit 
their  height;  that  such  wagons  in  use  by  his  company  (Mc- 
Millen  Co.),  and  such  as  were  in  usual  use,  were  five  feet 
high;  that  that  company  "used  in  their  business  wood  wagons 
€u^  as  are  commonly  and  ordinarily  in  use  among  millmen 
in  the  city  of  Oshkosh  for  delivering  wood;"  and  that  the 
highest  of  those  wagons  were  five  feet  and  four  inches  high, 
measuring  from  the  ground  to  the  top  of  the  load,  and  about 
five  feet  wide ;  that  such  wagons  were  about  the  same  as  those 
used  by  the  different  manufacturers ;  that  the  loads  driven  by 
Paine  Lumber  Company,  he  should  think,  would  be  six  or 
seven  feet  high ;  and  that  he  supposed  that  the  wood  wagons 
of  Morgan  Company  were  about  the  same  as  those  used  by 
the  McMilleu  Company.  The  owner  of  the  wagon  and  the 
driver  of  the  team  were  both  unknown-  to  the  plaintiff  and 
her  companion.  As  appears,  the  plaintiff's  witnesses  had  only 
given  estimates  as  to  the  height  of  the  wagon.  The  defendant 
had  no  way  of  identifying  the  particular  wood  wagon  in  ques- 
tion. The  best  evidence  the  defendant  could  give,  under  the 
circumstances,  was  as  to  the  height  of  an  ordinary  wood 
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wagon  in  common  use  in  Oshkosh.  Such  seems  to  have  been 
the  view  of  the  testimony  taken  by  the  trial  court  in  allowing: 
the  defendant  to  show  what  was  the  height  of  an  ordinary 
wood  wagon,  and  stating  that  such  was  the  only  information 
the  jury  had  got  from  the  testimony  that  it  was  such  wood 
wagon.  Counsel  seem  to  think  that  the  plaintiff  was  preju- 
diced by  such  remarks  of  the  court  on  overruling  the  objec- 
tion to  the  question  calling  for  the  height  of  such  wood  wagon 
by  actual  measurement.  True,  the  court  might  have  used 
more  guarded  language,  but  we  fail  to  perceive  any  reversible 
error  in  such  remarks  of  the  court.  Besides,  it  Avas  only  the 
objection  to  the  testimony  that  was  overruled,  and  to  which 
exception  was  taken.  No  exception  was  taken  to  the  language 
of  the  court  in  ruling  upon  the  question.  It  is  hardly  neces- 
sary to  say  that  the  case  differs  widely  from  the  recent  case 
in  this  court  cited  by  counsel — Boyce  v.  Wilbur  L.  Co.  IID- 
Wis.  642,  646,  97  K  W.  563. 

2.  Error  is  assigned  because  the  court  refused  to  change 
the  answer  of  the  jury  to  the  third  question  submitted  fronr 
"No"  to  "Yes."  This  is  the  important  question  in  the  case^ 
as  here  presented.  By  the  second  question  the  jury  had 
found  that  the  defendant  was.  guilty  of  negligence  in  the  op- 
eration of  the  car  at  the  time  of  the  accident ;  and  bv  the  third 
question,  that  such  negligence  was  not  the  proximate  cause- 
of  the  plaintiff's  injury.  The  question  was  peculiarly  one  of 
fact  for  the  jury.  The  argument  of  coimsel  seems  to  be  that 
the  finding  of  the  jury  upon  that  question  is  only  supported 
by  the  testimony  of  Owens,  already  mentioned,  and  that  such 
testimony  was  incompetent,  and  should  have  been  stricken 
out,  as  requested  by  the  plaintiff.  But  as  indicated,  such  tes- 
timony was  competent.  Besides,  there  was  other  testimony 
tending  to  sustain  the  third  finding  of  the  jury.  Several  wit- 
nesses testified  that  the  gong  was  being  sounded  as  the  cat" 
approached  the  crossing.  The  motorman  on  the  car  testified 
that  as  he  came  down  the  street  he  saw  the  wagon  close  to  th^ 
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track,  and  the  horse  and  buggy,  with  the  ladies  in  it,  behind ; 
and  that  they  turned  their  horse  and  got  onto  the  track  seven 
or  eight  feet  in  front  of  the  car.  A  passenger  on  the  car  tes- 
tified that  he  noticed  the  wagon  loaded  with  wood  in  front 
of  the  carriage,  and  that  the  horse  and  carriage,  back  of  the 
wagon,  turned  north,  and  the  horse  came  upon  the  track  about 
ten  feet  ahead  of  the  car.  There  is  other  evidence  tending 
to  prove  that  the  ladies  could  have  seen  the  approaching  car 
tef ore  turning  onto  the  track.  Of  course,  if  those  on  the  car 
could,  as  they  approached  the  crossing,  see  the  ladies  in  the 
buggy  notwithstanding  the  wood  wagon,  then  the  ladies  could 
have  seen  the  approaching  car.  We  must  hold  that  the  evi- 
dence was  sufficient  to  sustain  the  third  finding  of  the  jury. 

3.  It  is  claimed  that  the  court  committed  numerous  errors 
in  charging  the  jury.  Thirty  exceptions  have  been  taken  to 
the  charge.  Such  multiplicity  of  exceptions  tends  to  weaken 
confidence  in  any  particular  exception.  Only  two  of  such 
exceptions  relate  to  proximate  cause.  We  perceive  no  error 
in  either  of  them,  and,  as  neither  is  mentioned  in  the  brief 
of  counsel,  we  assume  they  are  not  relied  on.  The  only  re- 
quest of  the  plaintiff  to  charge  upon  that  question,  or  any 
other,  consisted  in  stating  the  requisite  conduct  of  a  person 
^'in  the  face  of  unexpected  and  deadly  danger,"  and  was 
clearly  not  applicable  to  a  case  where  there  is  evidence  tend- 
ing to  prove  that  such  danger  was  created  by  the  person  in 
question.-  We  find  no  error  in  submitting  the  question  of 
proximate  cause. 

4.  Ten  of  such  exceptions  relate  to  the  question  whether 
the  defendant  was  guilty  of  negligence  in  operating  the  car. 
On  that  question  the  court  charged  the  jury  that  the  burden 
of  proof  was  on  the  plaintiff,  and  the  jury  found  that  the  de- 
fendant was  guilty  of  such  negligence.  The  jury  having 
found  in  favor  of  the  plaintiff  on  that  question,  it  is  obvious 
that  no  portion  of  the  charge  prejudiced  the  plaintiff  as  to  the 
determination  on  that  question.    The  court  charged  the  jury 
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on  that  question,  however,  not  only  as  to  the  duties  and  ob- 
ligations of  the  defendant  and  its  motorman  in  operating  the 
car,  but  also  as  to  the  rights,  privileges,  and  expectation  of  the 
defendant  and  its  motorman  in  so  operating  the  car.  In  order 
that  the  jury  might  properly  determine  that  question,  the 
court  also  charged  the  jury  as  to  the  duties  and  obligations 
of  those  traveling  on  foot  or  in  vehicles  in  streets  where  such 
cars  were  operated,  and,  among  other  things,  that  both  parties 
were  bound  to  use  ordinary  care  and  prudence  under  all  the 
circumstances  to  prevent  collision.  Error  is  assigned  because 
the  court  charged  the  jury : 

"A  traveler  upon  a  street  crossing,  desiring  to  cross  the 
street  car  track  there  situated,  has  not  the  same  right  to  re- 
quire the  speed  of  a  car  to  be  slackened,  to  enable  him  to  pass 
over  the  track,  as  the  person  in  charge  of  the  car  has  to  re- 
quire him  to  give  way  to  allow  the  car  to  pass." 

And  then,  after  stating  that  it  was  the  duty  of  a  traveler 
about  to  cross  a  street  car  track  "to  look  and  listen  for  a  com- 
ing car,  and  to  perform  that  duty  when  and  where  he  will 
have  reasonable  opportunity  to  render  his  efforts  in  that  re- 
gard effective,"  the  court  further  charged  the  jury: 

"It  is  as  much  his  duty,  as  a  matter  of  law,  to  see  an  ap- 
proaching car  which  is  in  plain  sight  and  in  dangerous  proxi- 
mity to  the  crossing,  and  not  to  negligently  place  himself  in 
the  way  of  it,  as  it  is  to  look  for  the  car.  Testimony  of  a 
person  or  any  number  of  persons  that  he  or  they,  when  ap- 
proaching a  street  car  track  with  a  view  of  crossing  it,  looked 
along  the  track  for  a  coming  car,  and  did  not  see  one,  al- 
though a  car  was  in  plain  sight,  and  so  near  the  point  of  ob- 
servation as  to  render  an  attempt  to  cross  the  track  in  front 
of  it  dangerous,  is  inconsistent  with  all  reasonable  probabil- 
ities." 

The  manifest  purpose  of  such  instructions  was  to  inform 
the  jury  that  tlie  defendant  was  only  responsible  for  the  mis- 
conduct of  its  motorman,  and  not  for  the  misconduct  of  others 
over  whom  it  had  no  control. 

5.  Error  is  assigned  because  the  court  further  charged  the 
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jury  upon  the  same  question  to  the  effect  that,  if  the  driver 
of  the  vehicle  in  question  was  guilty  of  any  want  of  oi^nary 
care  and  prudence  at  the  time  in  question,  then  the  law  im- 
putes such  negligence  to  the  plaintiff,  who  was  riding  with 
her.  In  support  of  such  contention  counsel. cites  numerous 
adjudications,  both  English  and  American.  But  this  court 
held,  twenty-seven  years  ago,  in  an  opinion  by  Chief  Justice 
Ryan,  that  "the  driver  of  a  private  conveyance  is  the  agent  of 
the  person  in  such  conveyance,  so  that  his  negligence,  con- 
tributing to  the  injury  complained  of  by  such  person,  .  .  . 
will  defeat  the  action."  Prideaux  v.  Mineral  Point,  43  Wis. 
513,  526-531.  Such  ruling  has  been  steadily  adhered  to  dur- 
ing these  many  intervening  years.  Otis  v.  JcmesvUle,  47  Wis. 
422,  2  K  W.  783 ;  Ritger  v.  Milwaukee,  99  Wis.  190,  197, 
74  K  W..  815 ;  Olson  v.  Luck,  103  Wis.  33,  35,  79  N.  W. 
29.  If  the  rule  contended  for  is  to  prevail,  it  is  for  the  legis- 
lature to  say  so. 

6.  Five  exceptions  have  been  taken  to  the  portion  of  the 
charge  in  submitting  the  seventh  question  to  the  jury  in  re- 
spect to  contributory  negligence.  Such  portions  of  the  charge 
were  in  line  with  those  already  considered.  On  that  question 
the  jury  were  told  that  the  burden  of  proof  was  on  the  de- 
fendant. Counsel  contend  that,  under  the  charge  of  the  court 
and  the  wording  of  that  question,  it  is  impossible  to  tell 
whether  twelve  jurymen  concurred  in  finding  the  plaintiff  or 
the  driver  guilty  of  contributory  negligence.  See  Lowe  r. 
Ring,  ante,  p.  370,  101  N.  W.  698.  But  the  view  we  have 
taken  of  the  case  makes  it  unnecessary  to  consider  that  ques- 
tion, or  any  of  the  exceptions  taken  to  such  portions  of  the 
cliarge,  since  the  jury  found  that  the  defendant's  negligence 
was  not  the  proximate  cause  of  the  plaintiff's  injury. 

Other  exceptions  are  without  sufficient  merit  to  call  for 
consideration.    We  find  no  reversible  error  in  the  record. 

By  the  Court. — The  judgment  of  the  circuit  court  is  af- 
firmed. 
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ScHK'BrDjiE,  Respondent,  vs.  Reed  and  others,  imp..  Appel- 
lants. 

November  17,  1904'-January  10,  1905. 

Appeal  and  error:  Party  aggrieved:  Mortgages:  Foreclosure:  Find^ 
inga:  Pleading:  Croas-complaint:  Waiver:  Contracts:  Uncer- 
tainty as  to  purchase  price:  Specific  performance:  Equity: 
Tender  and  purchaser:  EquitaJ>le  lien:  Judgment  on  foreclos- 
ure: Provisions, 

1.  In  an  action  to  foreclose  a  mortgage,  a  defendant,  who  had  be- 

fore the  commencement  of  the  action  conveyed  his  entire  In- 
terest in  the  lands  in  question  to  his  codefendant,  and  against 
whom  no  personal  judgment  is  rendered,  is  not  aggrieved  in  any 
way  by  the  judgment,  and  under  sec.  3048,  Stats.  1898  (limit- 
ing the  right  of  appeal  to  a  party  aggrieved),  is  not  entitled 
to  appeal  from  the  judgment. 

2.  When   lands  are  conveyed   as  mere  security  for  a  loan,  the 

grantor  having  no  interest  in  the  premises  at  the  time  except 
a  bare  possession,  the  transaction  is  nevertheless  a  mortgage. 

3.  In  an  action  to  foreclose  a  mortgage,  where,  on  an  issue  raised 

by  one  who  has  rights  other  than  as  mere  mortgagee,  all  the 
interested  parties  being  before  the  court,  the  court  finds  that 
a  defendant  has  some  interest  in  the  premises,  or  claim  there- 
on, which  the  court  can  recognize,  the  court  should  proceed 
to  determine  what  that  interest  Is,^  and  by  what  means  it  is 
to  be  protected  in  the  action. 

4.  The  orderly  way  of  presenting  a  controversy  between  defendants 

is  by  way  of  answer  containing  the  essential  allegations  of  a 
cross-complaint  as  provided  in  sec.  2883,  Stats.  1898.  While 
it  is  better  pleading  to  denominate  such  part  of  the  answer  a 
"cross-complaint,"  in  analogy  to  the  requirements  in  case  of 
a  counterclaim,  failure  to  so  denominate  the  allegations  of  the 
answer  is  effectually  waived  by  voluntarily  answering  the  same. 

5.  Where  the  only  arrangement  as  to  the  price  of  lands  was  that 

the  purchaser  should  pay  what  the  land  was  worth,  and  that 
if  the  parties  could  not  agree,  the  price  was  to  be  settled  by 
arbitration,  one  essential  of  the  contract  is  left  wholly  uncer- 
tain, and  it  will  not  be  specifically  enforced. 

6.  An  agreement  to  arbitrate  will  not  be  specifically  enforced. 

7.  Where  a  purchaser  goes  into  possession  of  lands,  and,  in  good 

faith,  makes  extensive  improvements  under  an  unenforcible 
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arrangement  with  the  vendor,  and  the  vendor  refuses  to  com- 
plete the  agreement,  the  purchaser  is  entitled.  In  equity,  to 
compensation  for  the  amount  which  his  Improvements  have 
added  to  the  value  of  the  land,  less  the  rents  and  profits 
properly  chargeahle  against  him  while  In  possession. 

S.  In  such  case,  it  should  he  determined  how  much  the  improve- 
ments have  enhanced  the  value  of  the  land,  and  the  reason- 
able rental  value,  irrespective  of  buildings  during  the  vendee's 
possession,  and  the  balance,  in  favor  of  the  vendee,  if  any, 
adjudged  an  equitable  lien  on  the  premises. 

'9.  In  such  case,  the  vendor  should  be  allowed  to  redeem  from  such 
equitable  lien,  by  payment  of  the  amount  thereof  within  a 
reasonable  time,  to  be  fixed  by  the  Judgment,  with  interest 
from  the  date  of  the  judgment,  but  with  no  deduction  for  rents 
and  profits  accruing  after  the  entry  of  the  judgment. 

10.  In  such  a  case,  where  the  issue  was  raised  in  an  action  to  fore- 

close a  mortgage  lien  existing  on  the  premises  prior  to  such 
purchase,  the  judgment  of  foreclosure  should  provide  that,  in 
case  it  becomes  necessary  to  sell  the  purchased  parcel,  the  same 
should  be  sold  free  from  such  lien,  the  equitable  lien  to  be  a 
Hen  on  the  surplus,  if  any,  arising  from  the  sale,  which  surplus 
should  be  brought  into  court  for  disposition  by  its  order. 

11.  Where  one  of  two  co-mortgagees  is  a  defendant,  the  judgment 

of  foreclosure  and  sale  should  provide  that  the  sale  may  be 
moved  by  either. 

12.  Where  a  purchaser  of  land  under  an  unenforcible  agreement 

in  good  faith  makes  valuable  improvements,  and  thereby 
acquires  an  equitable  lien,  such  land  being  subject  to  a  prior 
mortgage,  and  in  an  action  to  foreclose  such  mortgage,  Issues 
raised  between  such  purchaser  and  the  owner  of  the  equity  of 
redemption  are  adjudicated,  whereby  the  amount  of  such 
equitable  lien  is  fixed,  the  Judgment  of  foreclosure  should  pro- 
vide for  some  short  period  within  which  such  equitable  lien 
may  be  redeemed,  and,  in  case  of  failure  to  redeem,  or  on 
failure  to  cause  a  foreclosure  sale  within  such  period,  that 
the  owner  of  the  equitable  lien  may  bring  an  action  for  strict 
foreclosure  of  such  lien,  subject,  however,  to  the  prior  mort- 
gage lien. 

13.  Previous  to  a  loan,  the  mortgagors  agreed  that  S.,  one  of  them, 

should  have  a  one-third  Interest  on  paying  his  co-mortgagor  a 
certain  sum  out  of  the  sales  of  the  land.  In  an  action  to  fore- 
close such  mortgage,  it  appeared,  among  other  things,  that  the 
co-mortgagor  conveyed  his  interest  to  K.,  and  that  S.  had  never 
paid  such  sum.  Held,  that  the  judgment  of  foreclosure  should 
definitely  declare  the  title  to  the  equity  of  redemption  to  be 
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in  K.  as  to  two  thirds  and  In  S.  as  to  one  third.  In  undivided 
shares,  and  impose  a  lien  for  such  sum  upon  S/s  one  third  in 
favor  of  K.,  to  be  paid  out  of  the  first  sales  of  the  land  after 
the  mortgage  is  discharged,  and  also  provide  for  the  working 
out  of  such  lien  by  appropriate  directions. 

Appeal  from  a  judgment  of  the  circuit  court  for  Winne- 
bago county:  George  W.  Buenell,  Circuit  Judge.  Re- 
versed. 

This  is  an  action  to  foreclose  as  real-estate  mortgages  twa 
instruments  which  upon  their  face  are  absolute  deeds  of  real 
estate.  Before  stating  the  questions  principally  discussed  on^ 
this  appeal,  it  will  be  useful  to  state  certain  leading  and  un- 
disputed facts.  It  appears  that  the  premises  in  question  con- 
sist of  a  considerable  number  of  acres  of  land  in  Winnebago 
county,  Wisconsin,  which  were  originally  owned  either  by 
Lydia  Eeed  or  by  Curtis  Eeed,  her  husband,  and  were  pos- 
sessed by  them  until  their  deaths,  which  took  place,  respect- 
ively, in  February,  1893,  and  March,  1895.  After  the  death 
of  Curtis  Keed,  his  sons,  the  defendants,  W,  W.  Reed  and 
Charles  Reed,  continued  in  possession  of  the  premises,  claim- 
ing ownei'ship  thereof,  until  December  6,  1898,  at  which 
time  the  legal  title  as  to  a  part  of  the  premises  had  vested  in 
Ole  Oleson,  as  trustee  of  the  estate  of  one  Sanford,  by  virtue- 
of  a  deed  on  foreclosure  of  a  mortgage  given  by  the  Keeds,. 
dated  April  19,  1878 ;  as  to  another  part  the  title  was  in  Ole 
Oleson  by  virtue  of  a  tax  deed  thereon ;  and  as  to  another  part 
in  the  Menaslia  Wooden  Ware  Company  by  virtue  of  tax 
deeds.  That  prior  to  December  6,  1898,  W.  W.  Reed  and 
Charles  Reed  desired  to  raise  $3,000  to  redeem  the  property, 
and  made  an  oral  arrangement  with  the  defendant  Joseph 
Schneider  to  assist  them  in  raising  the  money,  the  said  Joseph 
Schneider  to  pay  one  thirJ  of  the  loan  and  to  have  one-third 
interest  in  the  land.  The  Reeds  testify  that  it  was  also  agreed 
that  he  was  to  pay  them  $2,000  out  of  his  share  of  sales  of  the- 
land  before  he  became  entitled  to  any  interest  therein,  but 
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this  is  denied  by  Joseph  Schneider.  That  thereupon  another 
oral  arrangement  was  made  by  the  Reeds  and  Joseph  Schnei- 
der with  the  plaintiff,  John  Schneider,  and  one  William  M. 
Gilbert,  whereby  the  last-named  parties  were  to  loan  to  the 
Reeds  and  Joseph  Schneider  $3,000  to  pay  off  the  claims  of 
Oleson  and  the  Wooden  Ware  Company,  and  were  to  receive 
a  deed  of  the  lands  as  security  for  sard  loan,  the  Reeds  and 
Schneider  agreeing  to  pay  the  lean  on  or  before  three  years 
from  that  date  with  interest  at  six  per  cent,  together  with  all 
taxes  on  the  land,  and  upon  such  payment  to  receive  a  deed  of 
the  premises.  That  this  arrangement  was  carried  out,  the 
money  being  advanced  and  deeds  being  made  to  John  Schnei- 
der and  Gilbert,  the  former  furnishing  $2,250  and  the  latter 
$750  of  the  consideration.  That  John  Schneider  thereafter 
paid  taxes  on  the  land,  and  that  there  was  due  him  at  the  time 
of  the  entry  of  judgment  in  this  action  in  all  $3,338.04. 
That  Gilbert  paid  no  taxes.  That  on  December  8,  1900,  Gil- 
bert quitclaime?d  his  interests  in  the  land  to  the  defendant 
Kerwinj  who  had  full  knowledge  of  the  facts  previously 
stated.  That  in  the  spring  of  1899  the  defendant  corpora- 
tion the  Brighton  Beach  Company  was  organized  by  the 
Reeds,  Joseph  Schneider,  and  John  Schneider,  and  that  said 
corporation  went  into  possession  of  a  part  of  the  land  under 
an  oral  agreement  with  the  Reeds  and  Joseph  Schneider  to 
purchase  the  same  at  a  price  thereafter  to  be  agreed  upon, 
and  erected  expensive  buildings  on  the  same,  and  are  still 
in  possession  thereof.  That  the  defendant  Frank  Engels  is 
the  owner  of  a  judgment  amounting  to  more  than  $8,000, 
obtained  against  the  BrighUm  Beach  Company  by  him  No- 
vember ^,  1901,  and  claims  that  such  judgment  is  a  lien  upon 
any  rights  of  the  Brighton  Beach  Company  in  the  premises. 
That  on  December  8,  1900,  the  defendants  TF.  TF.  and 
Charles  Reed  quitclaimed  their  interest  in  the  entire  tract 
to  the  defendant  Kerwin. 

The  defendants  TF.   TF.  and  Charles  Reed  answered,  ia 
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-effect  denying  that  the  transaction  constituted  a  mortgage, 
And  claiming  that  the  premises  were  OT\Tied  by  the  plaintiff 
-and  the  defendant  Kerwin  in  equal  shares,  and  alleging  that 
the  defendants  Joseph  Schneider,  the  Brighton  Beach  Com- 
pany, and  Engels  have  no  interest  in  the  land.  The  defend- 
ant Kerwin  answered,  admitting  the  execution  of  the  deeds 
to  John  Schneider  and  Gilbert,  and  alleging  that  the  same 
•constituted  a  purchase  of  the  land,  and  conveyed  absolute 
title,  and  that  the  allied  agreement  to  convey  the  same  to 
the  Reeds  and  Joseph  Schneider,  as  well  as  the  alleged  agree- 
ment by  the  Reeds  to  convey  an  interest  therein  to  Joseph 
Schneider,  were  void;  that  he  purchased  Gilbert^s  one-half 
interest,  and  now  owns  the  same  in  fee,  and  that  neither  the 
Brighton  Beach  Company  nor  Engels  has  any  interest  in  or 
lien  on  said  land.  By  way  of  cross-complaint  he  claimed  to 
recover  against  the  Schneiders  for  waste  committed  on  the 
premises,  and  for  rents  and  profits  received  by  them  after  his 
purchase,  and  he  prayed  judgment  dismissing  the  complaint, 
:A8  well  as  for  an  accounting  with  the  Schneiders,  that  the 
court  determine  as  to  whether  the  defendants  Joseph  Schnei- 
der, Brighton  Beach  Company,  and  Engels,  have  any  right 
or  interest  in  the  premises,  that  they  be  barred  of  all  rights 
-or  interest  therein,  and  that  his  title  be  established  against 
them,  and  for  further  equitable  relief.  The  court  ordered 
the  answers  of  Kerwin  and  the  Reeds  to  be  served  upon  tlie 
Brighton  Beach  Company,  Joseph  Schneider,  and  Engels, 
and  gave  said  last-named  defendants  twenty  days  to  answer 
the  same.  The  Brighton  Beach  Company  answered  the  cross- 
-complaint  of  Kerwin,  setting  forth  the  original  contract  made 
l)y  the  Reeds  and  Joseph  Schneider  with  John  Schneider 
and  Gilbert,  the  alleged  second  contract  made  by  them  with 
the  Reeds  and  Joseph  Schneider,  their  possession  of  the 
premises  and  improvements  thereon  to  the  extent  of  $10,000, 
:and  claimed  an  interest  in  the  premises,  and  demanded  that 
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their  interest  be  protected.  John  Schneider  also  answered 
the  cross-complaint,  reiterating  the  allegations  of  the  com- 
plaint substantially,  and  denying  the  allegations  of  Ker- 
wins  answer.  Engels  answered  the  cross-complaint,  claim- 
ing a  lien  upon  the  interest  of  the  Brighton  Beach  Company 
by  virtue  of  his  judgment.  Joseph  Schneider  also  answered 
the  cross-complaint. 

The  action  was  tried  by  the  court,  and  findings  were  made- 
to  the  effect  that  tie  transactions  between  the  Reeds  and 
Joseph  Schneider  on  one  side  and  John  Schneider  and  Gil- 
bert on  the  other  constituted  a  mortgage ;  that  the  agi'eement 
was  that  Joseph  Schneider  was  to  have  one-third  iuterest  in 
the  land  after  the  mortgage  was  paid,  he  also  to  pay  to  the- 
Reeds  out  of  any  sales  of  the  land,  if  sufficient,  for  that  pur- 
pose, $2,000;  that  Kerwin  had  purchased  Gilbert's  interest  p 
that  the  Brighton  Beach  Company  had  a  valuable  interest  of 
an  equitable  nature  in  the  parcel  of  land  upon  which  they^ 
had  built  their  buildings,  but  that  the  character  and  degree 
of  that  interest  it  was  unnecessary  to  determine,  and  hence 
it  was  left  undetermined  in  this  action;  that  the  judgment 
of  Engels  was  a  lien  upon  that  interest,  but  on  no  other  part 
of  the  property;  that  notice  of  pendency  of  the  action  wa& 
duly  filed ;  that  no  part  of  the  premises  consisted  of  a  home- 
stead, and  that  the  same  could  be  sold  in  parcels.  The  court 
also  determined  the  amount  due  John  Schneider  and  Ker- 
win, respectively,  upon  their  mortgage,  and  directed  the 
usual  judgment  of  foreclosure  sale  of  the  premises  in  seven 
parcels.  No  personal  liability  was  found  against  any  of  the 
defendants.  Judgment  being  rendered  in  accordance  with 
these  findings,  the  defendants  Kerwin,  W.  W,  Reed,  and. 
Charles  Reed  appeal. 

J,  G.  Kerwin,  for  the  appellants. 

For  the  respondent  there  was  a  brief  by  Henry  Fiizgihbon,. 
and  Thompsons,  Reed  &  PinJcerton,  and  oral  argument  by 
A.  JE.  Thompson. 
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The  following  opinion  was  filed  December  13,  1904: 

WiNSLow,  J.  The  appeal  of  the  Reeds  must  be  dismissed. 
It  stands  admitted  that  before  the  conmaencement  of  this  ac- 
tion they  deeded  to  the  appellant  Kerwin  their  entire  inter- 
•est  in  the  lands  in  question.  No  personal  judgment  of  any 
kind  is  rendered  against  them ;  hence  it  is  apparent  that  they 
have  no  interest  in  the  litigation,  and  are  not  aggrieved  in 
any  way  by  the  judgment,  and  hence  are  not  entitled  to  ap- 
peal therefrom.  Sec.  3048,  Stats.  1898.  The  appeal  of  the 
defendant  Kerwin,  however,  raises  some  serious  questions. 
His  first  contention  is  that  the  deeds  to  John  Schneider  and 
Gilbert  cannot  be  held  to  constitute  a  mortgage,  because  the 
Reeds  and  Joseph  Schneider  had  no  interest  in  the  prem- 
ises at  the  time  except  a  bare  possession,  and  hence  had  noth- 
ing which  they  could  mortgage.  This  contention  is  satisfac- 
torily answered  by  the  holding  in  the  case  of  Schriber  v.  Le 
Claii',  66  Wis.  579,  29  N.  W.  670,  889,  where  the  defend- 
ant had  absolutely  no  interest  in  the  lands  deeded,  and  was 
not  even  in  possession  thereof;  yet,  it  appearing  that  the 
lands  were  conveyed  to  the  plaintiff  as  mere  security  for  a 
loan  to  the  defendant,  the  transaction  was  held  to  be  a  mort- 
gage. Further  citation  of  authority  on  this  point  is  unnec- 
cssnrv. 

The  most  important  contention,  however,  relates  to  the 
question  of  the  claims  of  the  defendants  the  Brighton  Beach 
Company  and  Engels.  As  stated  in  the  statement  of  facts, 
the  Brighton  Beach  Company  made  an  oral  agreement  with 
the  Reeds  and  Joseph  Schneider  to  purchase  a  certain  pai-t 
of  tlie  property  (but  agreed  upon  no  price),  and  thereafter 
erected  an  expensive  building  thereon,  and  afterwards  a 
large  judirment  was  obtained  and  docketed  against  the  Brigh- 
ton Beach  Company  by  Engels,  and  the  claim  is  that  the 
Brighton  Beach  Company  had  an  equitable  interest  in  the 
parcel  on  which  they  built,  and  that  the  judgment  of  Engels 
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is  a  lien  upon  that  inferest.  The  court  found  that  the  Brigh- 
ton Beach  Company  had  an  equitable  and  valuable  interest 
in  the  parcel  on  which  tjiey  built,  the  character  and  degree 
of  which  was  not  determined  because  such  determination  was 
unnecessary,  and  that  Engels  claimed  a  lien  upon  that  in- 
terest. The  appellant  Kerwin  claims  that  it  was  error  to 
hold  that  the  Brighton  Beach  Company  had  any  interest  in 
the  lands,  and  that,  if  it  had  any  interest,  it  was  error  not  to 
determine  what  that  interest  was  with  certainty.  Taking  up 
these  questions  in  inverse  order,  it  seems  to  us  that  if,  in 
fact,  the  Brighton  Beach  Company  had  any  interest  in  the 
premises,  or  claim  thereon,  which  a  court  could  recognize, 
the  court  should  have  determined  what  that  interest  was,  and 
by  what  means  it  was  to  be  protected  in  this  action.  Had 
Mr.  Kerwin's  rights  been  simply  those  of  a  mortgagee,  it 
seems  probable  that  no  such  determination  would  have  been 
necessary,  so  far  as  his  rights  were  concerned.  All  that  he 
could  reasonably  claim  as  mortgagee  would  be  a  judgment 
of  foreclosure  and  sale,  and  a  determination  of  the  question 
as  to  who  was  entitled  to  redeem  before  sale,  and  these  rights 
are  suflSciently  secured  by  the  judgment  actually  entered. 
But  he  was  not  a  mere  mortgagee.  He  had  acquired,  by  pur- 
chase before  the  foreclosure  action,  title  to  the  interest  of 
the  Reeds,  which  on  any  theory  amounted  to  at  least  a  two- 
thirds  interest  in  the  equity  of  redemption.  So  in  regard  to 
this  two-thirds  interest  he  stood  in  the  double  relation  of 
mortgagee  and  owner  of  the  equity  of  redemption.  As  such 
owner 'the  question  whether  the  Brighton  Beach  Company 
and  Engels  had  interests  in  any  part  of  the  premises  which 
cotild  in  any  way  be  a  burden  upon  his  title-  acquired  from 
the  Reeds  was  manifestly  of  considerable  importance,  es- 
pecially in  case  of  a  surplus  upon  the  foreclosure  sale,  or  in 
case  the  mortgage  was  discharged  by  the  sale  of  a  part  of  the 
property.  "Equity  delights  in  doing  justice,  and  that  not  by 
kalves."    All  the  parties  interested  in  the  question  were  be- 
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fore  the  court,  and  as  the  interest  of  the  Brighton  Eeaoh 
Company,  if  any,  was  purely  equitable,  there  would  seem  to- 
be  great  force  in  the  claim  that  it  should  be  settled  in  the 
present  action.  In  reply  to  this,  however,  the  claim  is  made 
that  such  a  contest  between  defendants  could  only  be  prop- 
erly considered  and  decided  upon  a  cross-complaint  and  that 
there  is  no  cross-complaint  covering  this  contention  in  the 
answer.  It  may  be  readily  conceded  that  the  most  orderly 
way  of  presenting  such  a  controversy  between  defendants 
is  by  way  of  answer  containing  the  essential  allegations^ 
of  a  cross-complaint,  as  fully  elucidated  in  the  case  of 
Kolloch  V.  Scribner,  98  Wis.  104,  73  W.  W.  776,  and  after- 
wards specifically  recognized  by  the  statute  in  sec.  2883^ 
Stats.  1898.  It  may  also  be  conceded  that,  inasmuch  as 
the  statute  now  uses  the  term  "cross-complaint'^  in  refer- 
ring to  such  an  answer,  it  would  be  better  pleading  to  so  de- 
nominate that  part  of  the  answer  containing  the  supposed 
cross-complaint  in  analogy  to  the  requirements  in  case  of  a 
counterclaim.  That  course  was  not  followed  in  the  present 
case,  but  it  by  no  means  necessarily  follows  that  the  issues- 
Were  not  fairly  before  the  court.  Mr,  Kerwin's  answer,. 
Avhile  not  denominated  a  cross-complaint,  really  contains  the 
essential  averments  of  such  a  pleading.  It  admits  the  exe- 
cution of  the  deeds  to  John  Schneider  and  Gilbert,  alleges 
that  the  oral  agreement  to  convey  to  the  Reeds  and  Joseph 
Schneider  was  null  and  void,  sets  forth  his  own  purchase  of 
the  rights  of  the  Reeds  and  the  undivided  one  half  owned  by 
Gilbert,  and  his  consequent  ownership  of  at  least  one  half 
of  the  land;  alleges  that  neither  the  Brighton  Beach  Com- 
pany nor  Engels  has  any  right  or  interest  in  the  land,  al- 
though Engels  claims  that  his  said  judgment  is  a  lien  upon 
the  lands ;  and  asks  affirmatively  that  the  claims  of  said  last- 
named  defendants  be  determined,  that  his  title  be  established 
against  such  claims,  and  that  said  defendants  be  forever 
barred  of  all  rights  in  said  land.    This  answer,  by  order  o£ 
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court^  was  served  upon  the  Brighton  Beach  Company  and 
Engels^  and  they  each  made  answer  thereto,  in  which  they 
each  referred  to  Mr.  Kerwin*8  answer  as  a  cross-bill,  and 
each  claimed  an  interest  in'  the  mortgaged  premises. 

Under  this  state  of  the  pleadings  we  cannot  doubt  that  the 
iasne  as  to  the  nature  and  extent  of  the  claims  of  the  defend- 
ants in  question  was  fairly  before  the  court,  and  that,  if 
there  was  any  substantial  defect  arising  from  the  failure  to 
properly  label  the  allegations  of  the  answer  as  a  cross-com- 
plaint, it  was  effectually  waived  by  the  fact  that  the  defend- 
ants voluntarily  answered  the  same  as  though  the  allegations 
had  been  properly  named.  Voechiing  v,  Oran,  65  Wis.  312, 
13  N.  W.  230.  So  we  must  not  only  regard  the  question  as 
a  pr(^r  one  to  be  raised  and  litigated  in  this  action  in  order 
that  a  complete  determination  of  all  conflicting  claims  be 
reached  in  one  action,  but  also  as  in  fact  properly  raised  by 
the  pleadings  actually  filed.  Such  being  our  conclusion,  the 
question  as  to  the  extent  and  nature  of  the  interest,  if  any, 
must  be  considered.  The  Brighton  Beach  Company  took  pos- 
session, and  made  their  improvements,  under  an  oral  ar- 
rangement for  purchase  made  with  the  Reeds  and' Joseph 
Schneider,  who  owned  the  equity  of  redemption  in  the  prem- 
ises. Had  this  oral  agreement  been  sufficiently  definite  in 
its  terms,  it  could  doubtless  have  been  specifically  enforced 
in  equity.  But  the  difficulty  is  that  no  price  for  the  land  was 
agreed  upon.  Under  the  most  favorable  construction  of  the 
evidence  it  appears  that  the  only  arrangement  as  to  price  was 
that  the  company  would  pay  what  the  land  was  worth,  and 
that,  if  the  parties  could  not  agree,  the  price  was  to  be  set- 
tled by  arbitrati<m.  Thus  one  of  the  essential  elements  of 
l^e  contract  was  left  wholly  imcertain,  and  it  will  not  be  en- 
forced. Eckel  V.  Boslwich,  88  Wis.  493,  60  K  W.  784.  An 
agreement  to  arbitrate  will  not  be  specifically  enforced. 
Hopkins  v.  Oilman,  22  Wis.  476. 

Thus  it  is  plain  that  the  Brighton  Beach  Company  had  no 
Vol.123— 82 
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interest  in  the  title  of  the  tract;  and  no  right  to  compel  a  con- 
veyance thereof  under  any  circumstances ;  but  it  by  no  means 
follows  from  this  that,  as  between  them  and  the  owners  of 
the  equity  of  redemption,  thejr  had  no  claim  which  a  court 
of  equity  would  recognize  and  preserve,  subject,  of  course,  to 
the  prior  claim  of  the  mortgage.  Eliminating,  for  the  mo- 
ment, the  paramount  mortgage  interest,  the  question  is 
whether  the  company  had  any  equitable  rights  as  against  the 
owners  of  the  equity  of  redemption.  They  were  not  tres- 
passers, but  went  into  possession,  and  in  good  faith  made  ex- 
tensive improvements  under  an  unenforceable  arrangement 
with  the  owners  of  such  equity,  of  which  arrangement  Mr. 
Kerwin  had  notice,  by  the  fact  of  their  possession,  when  he 
obtained  his  title.  Had  ejectment  been  brought  against  the 
company,  there  could  have  been  no  allowance  for  improve- 
ments under  the  betterment  statute,  because  that  statute 
limits  the  allowance  for  improvements  to  a  party  in  posses- 
sion who  holds  adversely  in  good  faith  under  color  of  title 
founded  on  descent  or  some  written  instrument.  Sec  309 G, 
Stats.  1898.  But  the  fact  that  a  court  of  law,  in  a  purely 
legal  action  governed  by  statutory  provisions,  may  be  unable 
to  grant  relief,  by  no  means  sets  bounds  to  the  beneficial 
powers  of  a  court  of  equity,  especially  when  the  opposing 
party  has  himself  entered  that  court, 'and  asked  for  its  de- 
cree cutting  off  the  alleged  equitable  claims.  If  no  relief 
could  be  given  in  the  present  case  to  the  maker  of  the  im- 
provements, then  it  would  follow  that  whenever  the  owner 
of  land  succeeded  in  inducing  a  third  party  to  enter  upon 
land  under  an  invalid  contract  of  sale,  and  to  make  valuable 
improvements  thereon  in  good  faith,  he  could  refuse  to  cany 
out  the  arrangement,  and  recover  his  land,  with  the  improve- 
ments, without  rendering  any  compensation  therefor.  We 
do  not  find  that  we  are  compelled  to  lay  down  any  such  harsh' 
and  imjust  rule.  Mr.  Waterman,  in  his  work  on  Specific 
Performance,  at  sec.  281,  states  the  ride  thus: 
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"If  the  contract  is  such  that  it  willnot  bo  enforced,  the 
vendor  will  be  coini)elled  to  refund  the  purchase  money  and 
pay  for  the  improvements  of  the  vendee,  deducting  there- 
from the  rents  and  profits." 

It  may,  perhaps,  be  doubted  whether  this  proposition  is 
not  stated  too  broadly,  but  it  may  confidently  be  said  that 
the  authorities  generally  hold  that,  where  a  purchaser  of 
land,  without  fault  on  his  part,  has  in  good  faith  made  per- 
manent and  valuable  Improvements  thereon,  and  is  unable 
to  compel  specific  performance  of  his  supposed  contract  be- 
cause it  is  not  in  writing,  and  the  vendor  refuses  to  complete 
the  same,  the  purchaser  is  entitled  in  equity  to  compensa- 
tion for  the  amount  which  his  improvements  have  added  to 
the  value  of  the  land,  less  the  rents  and  profits  properly 
chargeable  against  him  while  in  possession.  16  Am.  &  Eng. 
Ency.  of  Law,  96,  97,  tit.  Improvements  ;  Parkliurst  v.  Van 
Cortlandt,  1  Johns.  Ch.  273;  Rhea  v.  Allison,  3  Head,  176; 
Thouvenin  v.  Lea,  26  Tex.  612;  Duke  v.  Oriffith,  13  Utah, 
361,  45  Pac.  276;  Bender's  Admrs  v.  Bender,  37  Pa.  St. 
419 ;  Winton  v.  Fort,  5  Jones  Eq.  251 ;  Chabot  v.  Winter  P. 
Co.  34  Fla.  258,  15  South.  756;  S.  C.  with  note,  43  Am.  St 
Rep.  192.  This  principle  should  be  applied  in  the  present 
case.  Testimony  should  be  taken  on  the  question- as  to  how 
much  the  hotel  built  by  the  Brighton  Beach  Company  has  en- 
hanced the  value  of  the  parcel  which  their  oral  agreement  to 
purchase  covered,  and  also  upon  the  question  as  to  the  rea- 
sonable rental  value  of  that  parcel  irrespective  of  buildings 
during  their  possession,  and  the  balance  in  favor  of  the  com- 
pany, if  any,  should  be  adjudged  to  be  an  equitable  lien  upon 
the  parcel,  subject  to  the  mortgage,  and  the  lien  of  the  Engels 
judgment,  when  docketed,  should  be  held  to  attach  thereto. 
The  owners  of  the  equity  of  redemption  should  be  allowed 
the  right,  if  they  choose,  to  redeem  from  such  equitable  lien 
by  payment  of  the  amount  thereof,  with  interest  from  the 
date  of  the  judgment  within  a  reasonable  time,  to  be  fixed 
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by  the  judgment,  with  no  deduction  for  rents  and  profits  ac- 
cruing after  the  entry  of  judgment,  in  analogy  to  the  statu- 
tory provisions  as  to  the  payment  by  the  plaintiff  of  the 
amount  allowed  for  improvements  in  an  ejectment  action. 
Sec.  3098,  Stats.  1898.  The  period  allowed  by  the  last- 
named  section  is  three  years,  but  it  is  deemed  that  eighteen 
months  would  be  the  proper  period  in  the  present  case. 

It  was  rightly  held  by  the  trial  court  that,  if  foreclosure 
sale  should  be  necessary,  the  premises  should  be  sold  in 
parcels,  the  parcel  deeded  to  the  defendant  the  Fox  River 
Valley  Electric  Railroad  Company  being  sold  last,  because 
it  was  first  conveyed,  and  the  parcel  possessed  by  the  Brigh- 
ton Beach  Company  being  sold  next  to  the  last.  It  should 
further  be  provided  by  the  judgment  that,  in  case  it  becomes 
necessary  to  sell  the  Brighton  Beach  parcel  for  the  reason 
that  the  previously  sold  parcels  have  not  produced  enough 
to  discharge  the  mortgage,  the  same  should  be  sold  free  from 
the  lien,  and  that  the  only  equity  then  remaining  to  either 
the  Brighton  Beach  Company  or  Engels  should  be  a  lien 
upon  the  surplus,  if  any,  arising  from  the  sale  of  that  parcel, 
which  surplus  should  be  brought  into  court  for  disposal  by 
order  of  court.  The  judgment  should  also  provide  that  the 
mortgage  foreclosure  sale  may  be  moved  by  either  the  plaint- 
iff, John  Schneider,  or  the  defendant  Kerwin,  to  the  end  that 
there  be  no  delay  in  such  sale  at  the  close  of  the  mortgage  re- 
demption period  of  one  year,  and  that  the  sale  may  take  place 
before  the  expiration  of  the  eighteen  months  allowed  for  re- 
demption from  the  equitable  lien  of  the  Brighton  Beach  Com- 
pany. It  should  also  be  provided  that,  in  case  of  failure  to 
redeem  from  the  latter  lien  within  the  eighteen-months  pe- 
riod, and  failure  for  any  reason  to  cause  a  foreclosure  sale 
of  the  tract  within  that  period,  the  Brighton  Beach  Company 
and  Engels  be  permitted  to  bring  an  action  for  strict  fore- 
closure of  such  lien^  subject  to  the  mortgage  lien,  if  such 
lien  stiU  exists. 
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The  only  remaining  assignment  of  error  which  is  consid- 
ered of  sufficient  importance  to  be  noticed  is  that  relating  to 
the  interest  of  the  defendant  Joseph  Schneider.    The  court 
having  found  that  the  original  transaction  was,  in  legal  effect, 
a  mortgage  between  the  Reeds  and  Joseph  Schneider  as  mort- 
gagors and  John  Schneider  and  Gilbert  as  mortgagees,  it  re- 
sults necessarily  that  the  Reeds  and  Schneider  became  the 
owners  of  the  equity  of  redemption  in  equal  undivided  shares, 
though  there  was  no  specific  finding  or  judgment  to  this 
effect     The  court  further  found,  however,  that  it  was  agreed 
between  the  Reeds  and  Schneider,  before  procuring  the  loan, 
that  Schneider  was  only  to  have  his  third  interest  on  paying 
to  the  Reeds,  out  of  any  sales  of  the  land,  if  there  was  enough 
for  the  purpose,  the  sum  of  $2,000.     This  finding  has  never 
been  excepted  to  by  Schneider,  and  he  has  taken  no  appeal, 
so  he  is  bound  by  it.    There  have  been  no  sales  of  land,  and 
no  money  paid  by  Schneider.    The  trial  judge  made  no  find- 
ing or  judgment  further  defining  Schneider's  interest,  lia- 
bilities, or  rights;  although  in  his  written  opinion  he  says 
that  the  Reeds  became  entitled  to  a  lien  upon  his  interest  in 
the  land,  whatever  it  was,  for  the  $2,000,  and  that  to  these 
rights  Kerwin  succeeds.     The  judgment  gives  Kerwin  no 
such  relief,  and  his  failure  is  assigned  as  error.     The  pre- 
liminary agreement  between  the  Reeds  and  Joseph  Schnei- 
der, whatever  it  was,  seems  to  have  been,  as  between  them- 
selves, the  very  foundation  of  the  subsequent  transaction 
with  John  Schneider  and  Gilbert,  and  no  good  reason  is  per- 
ceived why,  in  this  equitable  action,  it  should  not  be  made 
effective.     To  adjudge  him  to  be  the  absolute  owner  of  one- 
third  interest  in  the  title  of  the  mortgaged  lands  on  equitable 
principles,  when  it  stands  confessed  that  he  has  in  no  way 
paid,  and  is  not  to  be  required  to  pay,  what  was  agreed  as  the 
consideration  therefor  by  the  terms  of  the  arrangement  on 
which  his  interest  is  based,  is  an  anomaly  in  the  administra- 
tion of  the  principles  of  equity.     The  judgment  should  de- 
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finitely  declare  the  title  to  the  equity  of  redemption  in  the 
mortgaged  lands  to  be  in  Eerwin  as  to  two  thirds  and  in 
Joseph  Schneider  as  to  one  third,  in  undivided  shares.  It 
should  also  impose  a  lien  upon  Schneider's  one  third  (sub- 
ordinate, however,  to  the  interests  of  the  Brighton  Beach 
Company  and  Engels  as  to  the  parcel  occupied  by  said  com- 
pany) in  favor  of  Kerwin  for  $2,000,  without  interest,  and 
to  be  paid  out  of  moneys  received  from  the  first  sales  of  the 
land  after  the  mortgage  is  discharged.  It  should  also  provide 
for  the  working  out  of  this  lien  by  providing  that  Schneider 
might  pay  it  in  cash,  and  thus  clear  his  title  therefrom,  by 
further  providing  that,  in  case  of  redemption  by  Kerwin  of 
John  Schneiders  interest  in  the  mortgage,  he  should  have 
not  only  his  rights  to  sell  Joseph  Schneider's  one-third  in- 
terest by  foreclosure  sale,  to  pay  his  share  of  the  mortgage 
debt,  but  also  should  retain  the  $2,000  lien  in  that  interest  ^ 
that  in  case  of  redemption  by  Joseph  Schneider  he  should 
be  subrogated  to  the  mortgagees'  right  to  sell  at  the  fore- 
closure sale  Kerwin's  two  thirds  interest  to  pay  the  Reeds 
two  thirds  of  the  mortgage  debt,  the  lien  for  $2,000  in  favor 
of  Kerwin  still  remaining  on  his  one  third ;  that  in  case  of 
sale  upon  foreclosure  resulting  in  a  surplus  Kerwin  should 
have  a  lien  upon  such  surplus  (subject  to  the  lien  of  the 
Brighton  Beach  Company  and  Engels  in  any  surplus  on  the 
Brighton  Beach  tract,  to  the  amoamt  of  $2,000,  and  that  so- 
far  as  said  lien  is  paid  by  such  surplus  the  balance  of  the 
land  remaining  imsold,  if  any,  be  relieved  from  said  lien. 

As  modified  by  the  foregoing  suggestions,  the  provisions 
of  the  former  judgment  should  be  embodied  in  the  new  judg- 
ment. 

By  the  course  above  indicated  it  is  believed  that  the  rights 
of  all  parties  will  be  properly  protected.  Further  testimony 
should  be  taken  upon  the  question  of  enhancement  in  value 
of  the  Brighton  Breach  parcel  by  the  improvements  thereon,. 
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and  upon  the  question  of  tibe  reasonable  rental  value  thereof 
while  occupied  by  the  company,  but  upon  no  other  questions. 
By  the  Court. — ^Judgment  reversed,  and  remanded  for  fur- 
ther proceedirigs,  and  for  judgment  in  accordance  with  law 
and  this  opinion. 

E!eewin,  J.,  took  no  part. 

On  January  10,  1905,  the  mandate  in  this  case  was 
amended  so  as  to  read  as  follows : 

By  the  Court. — ^The  appeal  of  Charles  Beed  and  W.  W. 
Reed  is  dismissed  with  costs ;  and  uj)on  the  appeal  of  J.  C. 
Kerwin,  the  judgment  is  reversed  with  costs  and  the  action 
remanded  for  further  proceedings  and  for  judgment  in  ac- 
cordance with  law  and  this  opinion. 


Gaeske,  Eespondent,  vs.  Town  of  Ridgevtlle,  Appellant. 

November  19,  190i— January  10,  1905. 

Highways:  Defective  condition:  Personal  injuries:  Negligence:  Notice 
of  injury:  Evidence:  Witnesses:  Memoranda:  Competency: 
Appeal  and  error:  Declarations  ty  a  publio  officer  as  admis- 
sions:  Instructions  to  jury. 

1.  In  an  action  for  personal  Injuries  received  on  a  defective  high- 

way, the  notice  of  Injury  required  by  sec.  1339,  Stats.  1898,  as 
testified  to  by  the  draftsman.  In  connection  -with  evidence  of 
the  knowledge  of  the  highway  officers  as  to  the  locus  in  quo, 
stated  In  the  opinion,  Is  held  to  be  sufficient  under  the  pro- 
visions of  that  part  of  said  section  declaring  that  no  notice  of 
injury  shall  be  deemed  Insufficient  or  Invalid  solely  because 
of  Inaccuracies,  If  It  shall  appear  that  there  was  no  Intention 
on  the  part  of  the  person  giving  the  notice  to  mislead  the  other 
party,  and  that  such  party  was  not  in  fact  misled  thereby. 

2.  Where  the  witness  who  drew  a  notice  had  made  a  memorandum 

In  respect  to  it,  the  mere  fact  that  he  did  not  have  the 
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memorandum  present  in  court  when  giving  Ids  testimony,  does 
not  prevent  him  from  testifying  to  such  facts  as  he  remem- 
bers. 

3.  The  mere  fact  that  sudi  witness  had  given  a  somewhat  different 

version  of  the  contents  ^of  such  notice  in  a  deposition,  taken 
several  months  before  the  trial,  does  not  prevent  him  from  giv- 
ing oral  testimony  as  to  its  contents  on  the  trial. 

4.  In  an  action  for  personal  injuries  received  on  a  highway,  it  is 

not  error  to  exclude  testimony  tending  to  prove  that  other 
persons  drove  their  teams  over-  the  place  in  question  about  the 
same  time  without  having  any  trouble. 

5.  Declarations  of  a  public  officer  cannot  be  given  in  evidence  as 

admissions  to  bind  the  municipality  of  which  he  is  the  agent, 
unless  they  are  part  of  the  res  gestw. 

6.  Where  the  evidence  as  to  service  of  the  notice  of  injury  re- 

quired by  sec.  1339,  Stats.  1S98,  was  testimony  tending  to  show 
declarations  by  the  town  chairman,  made  more  than  a  month 
after  the  injury,  that  he  had  received  such  notice,  they  are  not 
part  of  the  res  gestw,  and  incompetent  to  prove  such  service. 

7.  An  Instruction  to  the  jury:    "In  determining  where  the  pre- 

ponderance or  weight  of  the  evidence  lies,  that  is  not  to  he  de- 
termined by  the  number  of  witnesses  on  either  side,  or  by  the 
number  of  witnesses  on  any  particular  material  point,"  while 
erroneous,  is  held  not  to  be  misleading  because  followed  by  the 
further  and  correct  instruction:  "But  that  evidence  is  said  to 
preponderate  or  outweigh  on  any  given  question  which  is  the 
most  satisfying  or  the  most  convincing  to  your  minds  after 
you  have  thoroughly  and  carefully  considered  it.  It  is  for 
you  to  determine  the  credit  and  weight  to  be  given  to  each 
witness  in  the  case." 

Appeal  from  a  judgment  of  the  circuit  court  for  Monroe 
county :  J.  J.  Fruit,  Circuit  Judge.    Reversed. 

This  is  an  action  to  recover  damages  for  personal  injuries 
sustained  by  the  plaintiff  by  reason  of  an  alleged  defective 
liighway  Juno  2,  1902.  The  complaint  is  in  the  usual  form 
in  such  cases.  The  answer  consists  of  admissions,  denials 
and  counter  aUegations  of  contributory  negligence.  At  the 
close  of  the  trial  the  jury  returned  a  verdict  in  favor  of 
plaintiff,  and  assessed  his  damages  at  $400.  From  the  judg- 
ment entered  thereon  in  favor  of  the  plaintiff,  the  defendant 
brings  this  appeal. 
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For  the  appdlant  there  was  a  brief  by  Masters  S  Oraves, 
And  oral  argument  by  R.  B.  Graves. 

Fop  the  respondent  there  was  a  brief  by  Dolierly  &  Bald- 
win, and  oral  argument  by  0.  L.  Baldwin. 

Cassoday,  C  J.  1.  One  of  the  sharply  controverted  ques- 
tions was  whether  the  notice  in  writing  prescribed  by  sec. 
1339,  Stats.  1898,  was  made  lind  served  as  therein  required 
within  thirty  days  after  the  injury.  It  appears  that  on  ap- 
plication of  the  plaintiff,  and  on  or  about  June  20,  1902,  the 
witness  Newhouse,  a  justice  of  the.  peace,  wrote  a  notice 
which,  as  he  thought,  fulfilled  the  requirements  of  that  sec- 
tion of  the  statute,  and  the  same  was  signed  by  the  plaintiff, 
but  h^kept  no  copy  of  it,  and  which  notice,  it  is  claimed,  was 
served  as  required  by  the  statute.  Against  objection,  the  wit- 
ness  was  allowed  to  testify  to  the  contents  of  the  notice  as  fol- 
lows: 

"I  wrote  that  notice,  I  thint,  to  the  supervisors  of  the 
town  of  Ridgeville,  just  the  same  as  sec.  1339  says.  I  ful- 
filled all  the  requirements,  I  think.  My  best  recollection  is 
that  I  had  it  before  me.  I  know  what  the  notice  was. 
I  stated  in  the  notice :  ^To  the  Town  Board  of  Supervisors,^ 
I  think,  'of  the  Towti  of  Ridgeville,  Monroe  County,  Wis- 
•consin — ^Gentlemen:  Please  take  notice'  (somewhere  near 
that)  'that  I,  August  Garske,  did,  on  the  2d  day  of  June, 
1902'  (I  believe  I  put  'A.  D.'  to  it)  'sustain  a  severe  injury 
by  reason  of  the  insufficiency  of  the  bridge,  or  of  the  bridge 
being  out,'  and  what  he  went  through  (I  forget  what  I  called 
that  now) — ^boing  dangerous,  or  by  n^lecting  to  have  it  in 
A  safe,  passable  way' — and  I  stated  the  tinie  and  place  ex- 
actly. I  stated  it  was  on  that  little  crossroad  from  Bill 
Myers,  near  Bill  Myers,  south  of  Bill  Myers,  in  the  public 
highway  there  running  south,  the  bridge  being  out,  and  a 
fence  on  both  sides,  and  could  not  get  out  any  other  way, 
and  had  to  pass  through  the  creek ;  and  he  was  thrown  off  his 
buggy  or  wagon,  or  whatever  it  was — ^buggy,  I  think — and 
received  severe  internal  injuries,  for  which  he  claimed  dam- 
ages.   The  notice  was  given  to  Oarske.  I  don't  know  whether 
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he  sent  it  or  not  He  signed  it,  and  I  put  an  affidavit  to  it* 
I  saw  him  sign  it.  It  was  in  my  handwriting,  except  the  sig- 
nature of  Garske." 

The  court  charged  the  jury,  as  a  matter  of  law,  that  the 
form  of  the  notice  was  sufficient  to  answer  the  requirements 
of  the  statute.    The  same  section  of  the  statute  declares : 

"No  notice  given  hereunder  shall  be  deemed  insufficient 
or  invalid  solely  because  of  any  inaccuracy  or  failure  there- 
in in  stating  the  time,  describing  the  place  or  the  insuffi- 
ciency or  want  of  repair  which  caused  the  damage  for  which 
satisfaction  is  claimed,  provided  it  shall  appear  that  there 
was  no  intention  on  the  part  of  the  person  giving  such  notice 
to  mislead  the  other  party  and  that  such  party  was  not  in 
fact  misled  thereby."    Sec.  1339,  Stats.  1898. 

Under  this  statute  it  has  been  held  that  where  it  appears 
from  the  surrounding  circumstances  that  the  notice  was 
given  in  good  faith,  and  without  any  intent  to  mislead,  and 
did  not  in  fact  mislead,  it  was  sufficient,  although  indefinite 
and  uncertain  in  some  particulars.  II  off  man  v.  North  Mil- 
waukee, 118  Wis.  278,  281,  282,  95  N.  W.  274.  Before  at- 
tempting to  prove  the  contents  of  the  notice,  it  appeared  in 
evidence  that  the  bridge  over  the  creek  had  been  washed  out 
about  two  weeks  prior  to  the  accident ;  that,  after  the  bridge 
went  out,  teams  crossed  the  creek  on  a  side  track,  in  which 
it  is  claimed  there  was  a  deep  hole,  into  which  one  of  the 
wheels  of  the  plaintiff's  carriage  went  at  the  time  of  the  ac- 
cident. 'There  seems  to  have  been  only  that  one  way  to  drive 
down  through  the  creek,  and  that  was  fenced  on  both  sides. 
The  pathmaster  of  the  town  testified  to  the  effect  that  he  wa& 
at  tlie  locus  hi  quo  soon  after  the  bridge  was  washed  out ;  that 
two  days  after  the  washout  the  town  board  were  there,  and 
looked  it  over ;  that  they  did  not  then  cut  out  a  place  to  go 
down  to  the  creek  on  the  south  bank,  but  he  did  before  the 
day  of  the  accident ;  that  he  cut  it  out  a  little  to  make  it  wide 
enough;  that  tlicre  was  a  driveway  right  through  there  before 
Mio  washout.     Under  the  circumstances,  we  cannot  say  that 
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there  was  any  error  in  holding,  as  a  matter  of  law,  that  such 
notice  was  sufficient  in  form.  The  mere  fact  that  the  wit- 
ness who  drew  the  notice  had  made  a  memorandum  in  re- 
spect to  it,  which  he  did  not  have  with  him  at  the  time  of 
giving  his  testimony  in  court,  did  not  prevent  him  from  tes- 
tifying to  such  facts  as  he  remembered.  Nor  did  the  mere 
fact  that  the  witness  had  given  a  somewhat  different  version 
of  the  contents  of  the  notice  in  a  deposition  taken  some 
months  before  the  trial  prevent  him  from  giving  such  oral 
testimony.  Hughes  v.  C,  St  P.,  M.  &  0.  B.  Co.  122  Wis* 
258,  99  N.  W.  897,  901,  902. 

2.  "We  perceive  no  error  in  excluding  testimony  tending  to 
prove  that  other  persons  drove  their  teams  over  the  place  in 
question  about  the  same  time  without  having  any  trouble. 
Such  testimony  has  frequently  been  held  to  be  error  by  this 
court  Bloor  v.  Delafielcl  69  Wis.  273,  34  N.  W.  115 ;  Phil- 
lips V.  'Willow,  70  Wis.  6,  34  N.  W.  731 ;  Barrett  v.  nam- 
mond,  87  Wis.  654,  657,  658,  58  N.  W.  1053 ;  Ereider  v. 
Wis.  Biver  P.  £  P.  Co.  110  Wis.  645,  649,  650,  86  K  W, 
662.  The  court  did  give  the  defendant  ample  latitude  to 
show  the  condition  of  the  highway  at  the  time  and  place  in 
question. 

3.  Error  is  assigned  because  the  court  refused  to  direct  a 
verdict  in  favor  of  the  defendant.  The  principal  ground 
upon  which  this  contention  is  based  is  the  failure  of  the 
plaintiff  to  prove  by  competent  evidence  that  the  notice  writ- 
ten by  Newhouse,  mentioned,  was  ever  served  upon  "a  super- 
visor of  the  town,"  as  required  by  the  statute  (sec.  1339). 
The  plaintiff  testified  to  the  effect  that  he  signed  the  notice 
written  by  Xewhouse,  and  gave  it  to  his  neighbor  to  mail ; 
that  prior  to  that  he  had  sent  two  letters  to  the  chairman  of 
the  town,  Albert  Grill,  which  Grill  on  Juno  19,  1902,  ad- 
mitted to  him  he  had  received ;  and  Newhouse  testified  to  the 
effect  that  after  he  gave  the  notice  to  the  plaintiff,  and  on 
July  4,  1902,  more  than  a  month  after  the  accident,  the 
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chairman  of  the  town,  Albert  Grill,  admitted  to  him  that  he 
had  received  the  notice  June  20,  1902.  Grill  testified  to  the 
effect  that  he  did  receive  two  letters  from  the  plaintiff,  but 
no  other  letter  referring  to  the  injury;  that  he  was  acquainted 
with  the  handwriting  of  Newhouse;  that  neither  of  the  let- 
ters he  received  was  in  his  handwriting;  and  that  he  never 
received  any  such  notice  as  that  testified  to  by  Newhouse. 
There  is  no  evidence  that  the  notice  sent  by  the  neighbor  was 
<;ver  deposited  in  the  post  office.  The  question  recurs  whether 
it  was  competent  to  prove  service  of  such  notice  by  an  admis- 
sion of  Grill  long  after  the  accident.    It  is  well  established : 

"The  declarations  of  a  public  officer  cannot  be  given  in 
•evidence  as  admissions  to  bind  a  mimicipal  corporation  of 
which  he  is  the  agent  unless  they  are  part  of  the  res  gesiue/' 
4Jortland  Co.  v.  Herkimer  Co.  44  N.  Y.  22 ;  Clapper  v.  Town 
of  Waterford,  131  N.  Y.  390,  30  N.  E.  240. 

So  it  is  held : 

"The  declarations  of  a  surveyor  of  highways  in  relation 
to  work  done  on  the  highways  of  the  town  under  a  contract 
made  by  him  within  the  scope  of  his  authority,  uttered  some 
months  after  the  completion  of  the  work,  though  before  the 
<)xpiration  of  his  official  year,  are  not  admissible  in  evidence 
against  the  town.''  Burgess  v.  Inhabitants  of  Wareham,  7 
Gray,  345. 

"Declarations  by  officers  of  a  corporation  rest  upon  the 
«ame  principles  as  apply  to  other  agents."  Pennsylvania  R. 
Co.  V.  Butler,  67  Pa,  St.  339;  Franklin  Bank  v.  Cooper,  36 
Me.  179 ;  Peek  v.  Detroit  Novelty  Works,  29  Mich.  313 ; 
Hall  V.  Murdock,  119  Mich.  389,  78  N.  W.  329 ;  Beunk  v. 
Valley  City  Desk  Co.  128  Mich.  562,  568,  87  N.  W.  793; 
'Goetz  V.  Bank  of  Kavsas  City,  119  IJ.  S.  651,  560,  7  Sup. 
Ct.  318,  30  L.  Ed.  616. 

These  cases  are  in  harmony  with  the  repeated  rulings  of 
this  court.  Felt  v.  Amidon,  43  Wis.  467;  Stone  v.  N.  W. 
Sleigh  Co.  70  Wis.  685,  36  N.  W.  248;  JBToofcer  v.  C,  M.  £ 
4St.  P.  B.  Co.  76  Wis.  542,  44  N.  W.  1085;  Grisim  v.  M.  C. 
R.  Co.  84  Wis.  19,  22,  54  N.  W.  104;  Huganir  v.  Cotter,  92 
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Wis.  1, 4,  65  K  W.  364;  Eamp  v.  Coxe  Bros.  <&  Go.  122  Wis. 
206,  99  N.  W.  366,  368.  In  a  recont  case  admissions  of  the 
president  of  the  village,  made  subsequent  to  the  accident,, 
were  held  admissible  as  tending  to  prove  knowledge  on  his 
part  prior  to  the  accident  that  the  street  had  been  used  as  al- 
leged. Radichel  v.  Kendall,  121  Wis.  560,  99  K  W.  348, 
350.  But  there  was  no  purpose  in  that  case  of  trenching  upon 
the  well-established  rule  mentioned,  and,  in  so  far  as  it  seems 
to  do  so,  it  must  be  regarded  as  overruled.  •  The  notice  re- 
quired by  the  statute  was,  of  course,  a  condition  precedent  U> 
maintaining  the  action.  Daniels  v.  Racine,  98  Wis.  649,  74 
K  W.  553;  Ziegler  v.  West  Bend,  102  Wis.  lY,  78  N.  W. 
164.  Without  proof  of  the  service  of  such  notice,  there  could' 
be  no  recovery.  Otherwise  the  evidence  seems  to  have  been 
sufficient  to  take  the  case  to  the  jury. 

4.  Exception  is  taken  because  the  court  charged  the  juryr 

"In  determining  where  the  preponderance  or  the  greater 
weight  of  the  evidence  lies,  that  is  not  to  be  determin-ed  by 
the  number  of  witnesses  on  either  side,  or  by  the  number  of 
witnesses  on  any  particular  material  point." 

From  this  statement  the  jury  may  have  inferred  that  the- 
number  of  witnesses  upon  any  given  question  was  of  no  con- 
sequence, and  not  to  be  considered,  and  hence  subject  to  the- 
criticism  which  "this  court  has  frequently  made.  McCoy  v, 
Milwaukee  St.  B.  Co.  82  Wis.  215,  217,  218,  52  IST.  W.  93,. 
and  cases  there  cited;  Hardy  v.  Milwaukee  8t,  R.  Co.  89 
Wis.  183,  185,  61  K  W.  771.  The  error  in  the  charge  in 
that  case  was  .quite  similar  to  the  one  in  the  case  at  bar,  but  it 
was  there  held  not  to  be  misleading,  because  it  was  followed 
by  a  further  and  correct  charge  to  the  jury  in  the  same  con- 
nection.   So  here  the'jury  were  told  in  the  same  connection  :■ 

"But  that  evidence  is  said  to  preponderate  or  outweigh  on 
any  given  question  which  is  the  most  satisfying  or  the  most 
convincing  to  your  minds  after  you  have  thoroughly  and  care- 
fully considered  it.  It  is  for  you  to  determine  the  credit 
and  weight  to  be  given  to  each  witness  in  the  case." 
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The  error,  however,  should  not  be  repeated.  Other  excep- 
tions to  the  charge  have  not  been  overlooked,  but  none  of 
them  are  regarded  as  of  sufficient  consequence  to  call  for  spe- 
cial consideration  here. 

By  the  Court. — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  triaL 


RowELL,  Appellant,  vs.  Smith,  Administrator,  Respondent. 

December  IS,  lOO^-^January  10,  1905: 

Res  adjudicata:  Judgments:  Concltisiveness :  Parties:  Privies:  Cause 
of  action:  Statute  of  frauds:  Specific  performance:  Election  of 
remedies:  Estoppel  in  pals:  Waiver:  Laches:  Mutual  m^istake': 
Collateral  promises. 

1.  A  Judgment  is  conclusive  between  the  parties  thereto  and  their 

privies  in  a  second  action  on  the  same  claim  or  cause  of  action, 
as  to  all  questions  that  were,  or  might  have  been,  litigated  in 
the  first  action,  and  is  likewise  conclusive  in  a  second  action 
upon  a  different  claim  or  cause  of  action,  as  to  every  proposi- 
tion within  the  issues  at  first,  which  was  presented  for  adjudi- 
cation and  decided.  In  this  rule  the  mere  personal  effect  is 
confined  to  the  parties,  while  the  term  "privity"  suggests  mutual 
succession  or  relation  to  the  samei  property,  or  property  right 
Hart  V.  Moulton,  104  Wis.  354. 

2.  Where  a  person  not  a  party  to  an  action  will  be  liable  to  another 

who  is  a  party  if  the  latter 's  claim  or  defense  shall  fail,  and 
such  person  has  notice  of  the  action  and  opporfunity  to  par- 
ticipate therein  in  defense  or  maintenance  of  his  position,  he 
will  be  bound  by  the  result  the  same  as  if  he  were  a  party  to 
such  action. 

3.  A  cause  of  action  to  enforce  a  supposed  valid  agreement  to 

answer  for  the  debt,  default  or  miscarriage  of  another  is  dif- 
ferent from  one  based  on  the  circumstance  resulting  in  the  sup- 
posed valid  agreement  to  compel  specific  performance  of  a 
verbal  agreement  to  make  a  valid  guaranty  or  to  reform  one 
defectively  written  so  as  to  make  the  same  accord  with  the 
intention  of  the  parties. 

4.  The  doctrine  of  election  of  remedies  applies  only  where  there 
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are  two  or  more  appropriate  ways  to  vindicate  the  right  of  a 
controversy,  but  the  relations  between  the  parties  necessary 
to  the  pursuit  of  one  successfully,  are  such  that  concurrent 
existence  of  those  necessary  to  the  pursuit  of  the  other  or 
others  is  impossible. 

B,  Unsuccessful  use  of  a  remedy,  supposed  to  be,  but  in  effect  not, 
appropriate  to  vindicate  the  right  of  a  particular  matter,  either 
because  the  facts  turn  out  to  be  different  than  plaintiff  sup- 
posed them  to  be,  or  the  law  applicable  to  the  facts  is  found 
to  be  different  than  supposed,  though  the  flrst  action  proceeds 
to  judgment,  does  not  preclude  plaintiff  from  thereafter  invok- 
ing the  proper  remedy. 

€.  Neither  the  doctrine  of  election  nor  res  adjudicata  applies  to  the 
situation  suggested  in  the  preceding  paragraph,  though  if  the 
second  remedy  invoked  is  in  equfty  and  the  defendant  would 
be  seriously  prejudiced  by  plaintiff's  mistake  if  he  were  per- 
mitted to  proceed  the  second  time,  the  court  might  apply  prin- 
ciples of  estoppel  in  paU  if  deemed  necessary  to  prevent  in- 
justice. 

7.  Where  more  than  one  remedy  to  deal  with  a  single  subject  of 
action  exists  and  they  are  inconsistent  with  each  other,  after 
the  choice  of  one  with  knowledge,  or  reasonable  means  of 
knowledge,  of  the  facts,  the  other  no  longer  exists. 

9.  Where  more  than  one  remedy  to  deal  with  a  single  subject  of 
action  exists  and  they  are  not  inconsistent  all  may  be  used 
concurrently,  but  a  satisfaction  in  one  is  a  satisfaction  in  all. 

9.  Where  only  one  remedy  exists  to  deal  with  a  single  subject- 
matter,  but  through  mistake  one  not  appropriate  is  invoked, 
the  proper  remedy  is  not  thereby  waived. 

10.  Mere  delay  for  any  length  of  time,  short  of  a  period  sufficient  to 

extinguish  the  right  under  the  statute  of  limitations,  does  not 
bar  an  action  in  equity  to  vindicate  such  right. 

11.  Mutual  mistake,  either  of  fact  in  making  a  contract  or  of  law 

or  fact  in  reducing  the  same  to  writing,  is  remediable,  in  the 
absence  of  a  waiver  of  the  right  in  that  regard  or  estoppel  to 
the  assertion  of  it. 

12.  A  verbal  agreement  to  make  a^  collateral  promise  can  no  more 

be  dealt  with  in  equity  to  save  the  collateral  promisee  from 
the  consequences  of  noncompliance  with  the  statute  of  frauds, 
than  a  written  agreement  in  that  regard,  which  is  fatally  de- 
fective for  noncompliance  with  such  statute. 

13.  A  court  of  equity  will  not  take  jurisdiction  to  compel  specific 

performance  of  a  verbal  agreement  to  make  a  valid  contract  of 
guaranty  where  it  would  not  reform  such  a  contract,  through 
mutual  niistake  defectively  reduced  to  writing. 
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14.  A  mere  collateral  promise  to  answer  for  the  debt»  default  or 

miscarriage  of  another,  invalid  because  not  reduced  to  writing, 
or  because  defectiyely  so  reduced.  Is  not  susceptible  of  part 
performance  as  between  the  principal  contracting  parties  so 
as  to  afford  the  collateral  promisee  a  right  of  action  in  equity 
to  compel  the  making  of  a  valid  guaranty  in  writing,  to  re- 
form the  one  defectively  made. 

15.  The  doctrine  that  in  case  a  contract,  required  to  be  made  in  a 

particular  way  to  be  valid  under  the  statute  of  frauds.  Is  not 
so  made,  a  court  of  equity  will  deem  the  statute  "uplifted"  and 
enforce  the  obligation  growing  out  of  the  circumstances  of 
the  situation  so  as  to  prevent  the  consequences  that  would 
otherwise  flow  from  such  statute,  where,  if  that  were  not  done, 
it  would  be  used  as  an  instrument  of  fraud  instead  of  one  to 
prevent  fraud,  does  not  apply,  if  the  effect  would  be  to  essen- 
tially nullify  the  statute. 

16.  In  applying  the  maxim  "There  is  no  wrong  without  a  remedy"' 

courts  of  law  and  equity  as  well  must  regard  wrong,  so  called,, 
which  is  not  remediable  because  of  the  statute  on  the  subject, 
as  not  wrong  at  all  in  a  judicial  sense. 

17.  The  doctrine  as  to  part  performance  taking  a  transaction  out  of 

the  statute  of  frauds  so  that  the  relations  between  the  parties 
may  be  dealt  with  judicially  to  prevent  injustice,  is  grounded 
on  the  idea  that  the  opposite  party  by  the  statute  and  such 
part  performance  has  obtained  title  to  something  of  value  for 
which,  independently  of  the  statute,  he  should  render  an 
equivalent 

18.  The  doctrine  mentioned  in  the  last  paragraph  cannot  apply  as 

between  the  parties  to  a  mere  collateral  promise  which  is 
within  the  statute  of  frauds,  because  as  to  such  neither  part 
nor  full  performance  by  the  collateral  promisee  enriches  the 
collateral  promisor. 

[Syllabus  by  Maxshaix,  J.] 

Appeal  from  a  judgment  of  the  circuit  court  for  Portage 
county :  Chas.  M.  Webb,  Circuit  Judge.    Affirmed. 

Action  for  equitable  relief.  Plaintiff  fiM>ld  one  Gkx>drick 
470  shares  of  the  capital  stock  of  the  Valley  Iron  Works 
Manufacturing  Company,  and  A.  L.  Smith,  since  deceased^ 
170  shares  of  such  stock  under  an  agreement  that  the  pur- 
chase price  to  the  former  amounting  to  $5,000,  should  be 
paid  in  accordance  with  five  $1,000  notes  due  in  two^  three. 
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four,  five  and  six  years,  the  first  three  thereof  to  be  guar- 
antied by  said  Smith.  Pursuant  to  the  verbal  agreement  in 
that  regard  plaintiff  delivered  the  stock,  Goodrick  signed  the 
five  notes  and  Smith  placed  on  the  back  of  the  first  three  to 
fall  due  the  words : 

"I  hereby  guarantee  the  payment  of  the  within  note. 

"A.  L.  Smith.'' 
omitting  by  mistake,  as  is  alleged,  the  words  "for  value  re- 
ceived" from  the  body  of  the  guaranty,  the  notes  were  de- 
livered in  the  form  indicated  to  the  plaintiff,  and  the  Good- 
rick stock  was  placed  in  Smith's  possession  to  secure  him 
against  loss  on  account  of  the  guaranty.  Smith  and  Good- 
rick were  jointly  interested  in  purchasing  the  stock  to  the 
end  that  they  might  control  the  policy  of  the  corporation.  Be- 
fore the  maturity  of  the  two-year  note  plaintiff  transferred 
it  to  a  bona  fide  holder  for  value,  and  thereafter  before  such 
maturity  Smith  recognized  his  agreement  to  guaranty  the 
payment  thereof  by  duly  waiving  demand  for  payment  of  the 
same  and  protest  for  nonpayment,  and  placing  thereon,  in 
due  form,  a  guaranty  for  such  payment,  expressing  a  suffi- 
cient consideration  to  satisfy  the  statute  of  frauds.  Plaintiff 
at  the  time  of  the  commencement  of  this  action  was  the 
owner  of  the  notes  and  Goodrick  was  insolvent 

The  foregoing  circumstances  were  pleaded  by  the  plaintiff 
in  the  form  of  four  separate  causes  of  action  against  the  per- 
sonal representatives  of  Smith,  followed  by  a  prayer  for  re- 
lief as  follows : 

(1)  Specific  performance  of  the  agreement  to  guaranty 
the  second  and  third  notes.  (2)  For  reformation  of  such 
notes.      (3)    Judgment  upon  the  note  validly  guarantied. 

(4)  Judgment  for  $2,000,  on  account  of  the  purchase  price 
for  the  stock  represented  by  the  second  and  third  notes. 

(5)  Such  other  relief  as  to  the  court  might  seem  just 

The  defendant  demurred  to  each  of  the  pretended  causes 
of  action  upon  four  grounds:  Want  of  equity,  insufficiency 
Vol.  123— 33 
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of  facts,  defect  of  parties  plaintiff  and  misjoinder  of  causes 
of  action. 

The  demurrer  was  overruled.  Defendant  then  answered 
to  this  effect:  The  alleged  guaranty  was  without  considera- 
tion and  void  under  the  statute  of  frauds.  Before  the  com- 
mencement of  this  action  and  on  the  6th  day  of  September, 
1898,  suit  was  commenced  on  the  notes  in  question  which 
was  thereafter,  without  trial,  discontinued.  The  Commer- 
cial K'ational  Bank  of  Appleton,  indorsee  from  plaintiff  on 
the  four-year  note,  commenced  an  action  against  the  deced- 
ent and  Goodrick  in  the  circuit  court  setting  forth  in  the 
complaint  the  circumstances  alleged  in  the  complaint  herein 
characterizing  the  making  of  the  guaranty.  The  action  was 
tried  resulting  in  a  judgment  dismissing  the  same  as  to 
Smith,  and  on  appeal  to  the  supreme  court  the  judgment  was 
affirmed.  \_Gommercial  Nat.  Bank  v.  Smith,  107  Wis.  574.] 
Lawrence  University,  a  corporation,  indorsee  of  the  plaintiff, 
April  12,  1899,  commenced  an  action  against  Smith  and 
Goodrick  in  the  circuit  court  on  two  of  the  notes  mentioned 
in  the  complaint,  being  the  one  payable  in  two  years,  and  the 
one  payable  in  three  years.  The  decedent  appeared  and  an- 
swered and  thereafter,  before  the  cause  was  reached  for  trial, 
it  was  discontinued. 

Upon  the  issues  joined  the  cause  was  tried  resulting  in  find- 
ings of  fact  as  to  the  circumstances  under  which  the  alleged 
guaranty  was  made  in  harmony  with  the  complaint.  Among 
other  things  the  court  found  specifically,  thus : 

When  the  transaction  between  plaintiff,  Goodrick  and 
Smith  in  regard  to  the  stock  was  closed  up.  Smith  and  the 
plaintiff  were  represented  by  their  respective  attorneys.  The 
guaranty,  as  signed,  was  submitted  to  such  attorneys  and  ai>- 
provod  by  them.  They  and  all  of  the  parties  interested  then 
believed  the  guaranty  to  be  sufficient  to  satisfy  the  statute  of 
frauds.  Plaintiff  agreed  to  sell  the  470  shares  of  stock  to 
Goodrick  upon  the  express  condition  that  three  of  the  $1,000 
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notes  should  be  satisfactorily  guarantied.  The  stock  was 
transferred  to  Goodrick  upon  the  faith  of  Smith's  promise  to 
guaranty  the  payment  of  such  three  notes.  It  was  agreed  in 
writing  between  Smith  and  Goodrick  that  the  stock  should  be 
assigned  in  trust  to  secure  Smith  against  liability  on  account 
of  his  guaranty.  He  demanded  that  as  a  condition  of  be- 
coming guarantor  on  the  notes.  In  the  year  1896,  without 
any  new  consideration,  Smith  signed  upon  the  back  of  the 
two-year  note  a  guaranty  good  in  form  and  duly  waived  de- 
mand for  payment  of  such  note,  and  protest  for  nonpayment. 

There  were  findings  in  harmony  with  the  allegations  of 
the  answer  as  to  the  comimencement  of  and  termination  of 
three  actions  in  regard  to  the  notes  prior  to  the  conmience- 
ment  of  this  action,  and  findings  to  the  effect  that  before  the 
conamencement  of  this  action  plaintiff  requested  decedent  to 
place  a  valid  guaranty  upon  the  back  of  the  notes,  which  he 
refused  to  do;  that  decedent  died  after  the  conmiencement  of 
the  action,  and  that  the  same  was  duly  revived  against  his 
personal  representative. 

As  conclusions  of  law  the  court  held  that  plaintiff  was  en- 
titled to  recover  against  decedent's  personal  representative 
upon  the  note  that  was  reguaranteed,  but  not  upon  the  others. 
.Judgment  was  rendered  accordingly  from  which  plaintiff  ap- 
pealed. 

J.  C.  Kerwin,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Hunter  h&  Goff, 
of  counsel,  and  oral  argument  by  C  F,  Hunter, 

Marshall,  J.  The  logical  treatment  of  this  appeal  seems 
to  require  the  contention  of  respondent's  counsel  that  the  de- 
cision in  the  action  to  enforce  the  four-year  note  is  a  bar  to 
any  relief  in  this  action  upon  principles  of  res  adjudicata 
to  be  first  considered.  The  scope  of  such  principles  has  been 
<oo  often  pointed  out  to  require  more  than  a  statement  there- 


516  SUPREME  COURT  OF  WISCOlfSlN.       [Jan. 

Rowell  V.  Smith,  123  Wis.  510. 

of  at  this  time.    A  judgment  whether  pleaded  in  bar,  or  given, 
in  evidence  in  estoppel,  as  to  every  question  within  the  issues 
in  the  cause  wherein  it  was  rendered,  whether  actually  pre- 
sented and  solved  or  not,  as  between  the  parties  to  the  litiga- 
tion and  their  privies,  till  reversed  or  set  aside  in  due  course 
of  law, — is  conclusive  as  to  the  truth  of  the  matter  involved 
in  that  and  any  action  subsequently  tried  to  enforce  the  same 
cause  of  action  whether  in  the  same  or  in  any  other' court, 
and  it  is  likewise  conclusive  in  any  subsequent  judicial  con- 
troversy upon  a  different  cause  of  action  between  the  same 
parties,  or  their  privies,  as  to  any  question  within  the  issues 
actually  presented  and  decided.     Wentworth  v.  R<icin^  Co. 
99  Wis.  26,  74  K  W.  551 ;  OruneH  v.  Spalding,  104  Wis. 
193-213,  80  K  W.  589 ;  Hart  v.  Moulton,  104  Wis.  349- 
353,  80  N.  W.  599.^A  cause  of  action  for  equitable  relief 
/  from  tlie  consequences  of  accepting  a  void  guaranty  is  essen- 
^    tially  different  from  an  action  upon  the  guaranty.     The  for- 
mer  action  proceeded  upon  the  theory  that  there  was  a  valid 
contract  between  the  parties,  while  this  action  was  grounded 
upon  the  theory  that  at  best  tiiere  was  only  an  enforcible 
agreement  to  make  such  a  contract.     Hence,  in  any  evenly 
only  the  results  of  questions  actually  presented  and  adjudi- 
cated before  need  be  considered  now  on  this  branch  of  the 
case.    Such  results  are  verities  for  the  purposes  of  this  litiga- 
^on.     The  parties  are  not  the  same  now  as  before,  but  the 
respondent  is  the  personal  representative  of  Smith,  and  as 
such  a  privy  as  regards  the  former  suit,  while  the  plaintiff 
now  was,  in  the  main,  the  party  interested  then  and  is  bound 
the  same  as  if  he  were  a  party  to  the  record.    The  action  \^as 
prosecuted  in  his  interest.     He  had  notice  thereof,  an  op- 
portunity to  participate  therein,  and  embraced  it.     As  be- 
tween him  and  his  assignee  of  the  note,  in  whose  name  the 
suit  was  brought,  the  result  here  was  conclusive,  the  same  as 
between  such  assignee  and  the  defendant.     In  such  circum- 
stances, for  all  purposes  of  the  doctrine  of  res  adjudicata  he 
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was  a  party  to  the  suit.  Saveland  v.  Green,  36  Wis.  612; 
DasJcam  v.  VllnKm,  Y4  Wis.  474r-477,  43  N.  W.  321 ;  Carroll 
V.  Fethers,  82  Wis.  67-72,  51  N.  W.  1128 ;  Orafton  v.  Hinh- 
ley.  111  Wis.'  46-54,  86  N.  W.  859.  The  important  ques- 
tion common  to  both  actions  and  decided  on  the  former  oc- 
<5asion  [Commercial  Nat.  Bank  v.  Smith,  107  Wis.  574],  is 
whether  the  guaranty  was  based  on  a  consideration  independ- 
«ntly  from  that  afforded  the  maker  of  the  note,  and  moving 
from  the  guarantee  to  the  guarantor  so  as  to  take  the  transac- 
tion out  of  the  statute  of  frauds.  That  was  decided  before 
in  favor  of  the  decedent.  The  case  turned  on  the  solution  of 
that  question  on  the  appeal  to  this  court  It  follows  that,  re- 
gardless of  the  evidence  now  in  the  record  and  even  the  find- 
ings of  the  trial  court,  if  contrary  thereto^  this  case  must  be 
viewed  as  if  Smith's  promise  was  merely  collateral  to  that  of 
Goodrick  and  so  within  the  statute  of  frauds. 

Except  as  above  indicated,  the  doctrine  of  res  adjudicata 
does  not  bar  the  way  to  favorable  consideration  of  appellant's 
appeal.  The  mere  fact  that  in  the  former  action  it  was 
claimed  there  was  a  guaranty  good  at  law,  and  on  the  second 
occasion  that  must  be  deemed  to  have  been  abandoned  and 
the  action  grounded  on  a  transaction  not  culminating  in  a 
legal  contract  as  intended,  is  not  sufficient  to  render  the  for- 
mer judgment  a  bar  to  the  successful  prosecution  of  this  ac- 
tion upon  principles  of  res  adjudicator 

We  are  not  unmindful  of  the  decisions  that  a  judgment  in 
an  action  to  recover  on  a  contract  of  a  particular  character  is 
a  bar  to  one  subsequently  commenced  involving  the  same 
transaction,  either  at  law  or  in  equity,  upon  the  theory  that 
the  contract  was  not  as  at  first  alleged,  but  of  a  materially 
diflPerent  character.  There  is  a  logical  basis  for  such  decis- 
ions, but  it  does  not  lie  in  the  doctrine  of  election  between 
inconsistent  remedies  or  res  adjudicata,  but  rather  in  the 
doctrine  of  estoppel.  Some  of  such  cases  plainly,  it  would 
fieem,  confuse  the  two  former  doctrines  and  overlook  the  lat- 
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ter.  True,  the  distinction  between  estoppel  and  res  adjudi- 
cata  is  sometimes  so  shadowy  tliat  one,  without  careful  analy- 
sis, would  blend  into  the  other.  Nevertheless  there  is  a  dis- 
tinction. We  will  not  stop  in  our  labor  here  to  point  it  outy 
but  assume  that  its  existence  is  well  understood. 

Waslibum  v.  Great  Western  Ins,  Co,  114  Mass.  175,  is 
one  of  the  most  significant  of  the  cases  above  referred  to. 
From  our  investigations  we  may  well  venture  to  say  it  is  tlie 
pioneer  case.  There  plaintiff  brought  an  action  to  recover  on 
a  policy  of  insurance  containing  a  warranty.  He  pleaded 
compliance  therewith.  Upon  being  defeated  for  a  breach 
thereof  he  filed  a  bill  in  equity  for  a  reformation  of  the  policy 
by  striking  out  the  warranty,  alleging  that  the  same  was  con- 
trary to  the  verbal  agreement  and  was  inserted  in  the  writing 
by  mistake.  The  court  held  that  the  judgment  in  the  first  ac- 
tion was  a  bar  to  the  prosecution  of  the  second,  the  decision 
being  put  squarely  on  the  doctrine  of  election.  Reference 
was  made  thereto  in  this  way,  quoting  the  language  of  Chan- 
cellor Kent  : 

"The  suit  at  law  and  the  action  here  are  inconsistent  with 
each  other,  since  the  one  aflSrms,  and  the  other  seeks  to  dis- 
nffirm,  the  contract  in  question.  Any  decisive  act  of  the 
party,  with  knowledge  of  his  rights  and  of  the  fact,  deter- 
mines his  election,  in  the  case  of  conflicting  and  inconsistent 
remedies." 

We  fail  to  see  wherein  the  remedies  the  court  was  dealing 
with  wore  conflicting  and  inconsistent  within  that  rule.  Both 
proceeded  upon  the  ground  that  there  was  a  contract.  If  it 
was  as  at  first  alleged,  an  action  at  law  was  the  only  remedy 
to  enforce  it.  If  it  was  as  alleged  on  the  second  occasion,  an 
action  in  equity  for  a  reformation  thereof  was  the  only  rem- 
edy. The  doctrine  is  well  established  that  there  can  be  no 
choice  between  two  inconsistent  remedies  unless  there  are  in 
fact  two  remedies  to  choose  from,  and  they  are  really  incon- 
sistent, in  that  one  is  suitable  to  deal  with  relations  between 
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the  parties  of  one  character  and  the  other  with  relations  of  a 
different  and  inconsistent  character.  The  rule,  it  will  be  seen, 
was  correctly  illustrated  by  the  court,  but  improperly  applied. 
Fvller-Warren  Co.  v.  Ilarter,  110  Wis.  80,  85  N.  W.  698. 
It  might  well  have  said  that  the  plaintiff  was  estopped  from 
successfully  invoking  equity  to  enforce  a  contract  of  one 
character  after,  with  knowledge  of  the  facts,  having  put  the 
defendant  to  the  expense  of  defending  in  an  action  at  law 
against  a  claim  that  it  was  of  a  different  character.  It  is 
significant  that  it  did  not  occur  that  the  decision  could  be 
grounded  upon  the  doctrine  of  res  adjvdkata. 

In  Steinhach  v.  Relief  R.  his.  Co.  7Y  N.  Y.  498,  the  cir- 
cumstances were  the  same  as  in  ^^'as}lhum  v.  Great  ^Yestern 
Ins.  Co.  supra,  and  the  result  the  same.  It  was  based,  how- 
ever, upon  the  doctrine  of  res  adjudicata  and  it  would  appear 
that  of  election  as  well,  Washburn  v.  Insurance  Co.  being 
pointed  out  as  authority,  without  indicating  that  the  incon- 
sistency of  grounding  one  case  on  the  doctrine  of  res  adjudi- 
cata and  the  other  on  the  doctrine  of  election  was  appreciated. 
In  support  of  the  !^^assachusetts  decision  there  was  at  least 
noted  a  prime  essential  of  the  situation  permitting  the  exer- 
cise of  election  between  inconsistent  remedies,  viz. :  "The 
state  of  facts  necessary  to  support  one  remedy  did  not  coin- 
cide with  the  facts  necessary  to  support  the  other."  Barth  v. 
LoeffelhoUz,  108  Wis.  502-568,  84  N.  W.  846.  It  may  be 
well  assumed  that  such  feature  led  to  the  decision  being 
grounded  as  it  was,  though  manifestly  such  a  situation  may 
and  does  often  exist  where  other  essentials  to  the  application 
of  the  doctrine  of  election  are  absent  In  the  Xew  York  case, 
though  the  two  are  alike,  the  court  considered  that  the  same 
evidence  would  sustain  either  claim,  which  seems  to  be  clearly 
contrary  to  the  fact,  and  so  justified  the  result  upon  the  doc- 
trine of  res  adjudicata,  at  the  same  time  using  terms  indicat- 
ing that  the  doctrine  of  election  applied  as  well. 

Thomas  v.  Joslin,  36  Minn.  1,  29  IS.  W.  344,  is  another 
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case  of  the  character  referred  to.  Both  cases  we  have  dis- 
cussed are  cited  therein  as  authority  for  the  conclusion 
reached.  The  doctrine  of  election  and  of  former  adjudica- 
tion were  both  referred  to,  and,  as  in  the  other  instance,  with- 
out appreciating  the  distinction  between  the  two.  That  is 
quite  clear,  in  that  it  was  not  seen  that  the  Massachusetts  case 
went  distinctly  upon  the  ground  of  election  while  the  New 
York  case,  though  it  went  upon  the  doctrind  of  res  adjudi- 
cata,  referred  to  the  Massachusetts  case  for  authority.  In  a 
later  case  the  Minnesota  court  recognized  that  Thomas  v. 
Joslm,  supra,  turned  on  the  doctrine  of  election.  Spurr  v. 
Home  Ins.  Co.  40  Minn.  424,  42  N.  W.  206.  But  a  distinc- 
tion between  the  two  cases  was  suggested,  in  that  in  the  for- 
mer situation  the  first  case  proceeded  to  final  judgment, 
while  in  the  latter  it  did  not.  The  circumstance  was  rightly 
deemed  important  as  regards  the  doctrine  of  res  adjudicata 
or  estoppel,  but  not  that  of  election,  since  any  affirmative  act 
with  knowledge  of  the  facts  to  enforce  one  remedy,  such  as 
the  conmaencement  of  an  action,  as  effectually  waives  all 
other  remedies  as  the  prosecution  of  an  action  to  judgment. 
Smeesters  v.  Schroeder,  ante,  p.  116,  101  N.  W.  363.  In 
a  still  later  case,  Rossman  v.  Tilleny,  80  Minn.  160,  83  JST. 
W.  42,  as  we  read  it,  a  situation  similar  to  that  in  ThomAis 
r.  Joslin,  supra,  was  presented.  Defendant  was  put  to  the 
expense  of  a  successful  defense  to  a  claim  against  him  for 
stipulated  compensation  for  professional  services.  Plaintiff 
persisted  until  judgment  was  rendered  against  him.  He  then 
commenced  a  new  action  upon  the  theory  of  implied  contract 
and  Thomas  v.  Joslin-,  supra,  was  invoked  in  vain,  the  court 
remarking  as  to  the  latter  situation  that  the  evidence  required 
in  the  two  actions  was  different,  inferentially  saying  that  m 
the  former  situation  it  was  not,  which  seems  plainly  to  be 
contrary  to  the  fact,  and  to  the  prevailing  idea  in  the  case, 
which  was  there  pointed  to  as  authority,  viz. :  Sieinbach  v. 
Relief  F.  Ins.  Co.  77  N.  Y.  498.    However,  in  this  later  case 
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•we  find  suggested  for  the  first  time  what  seems  to  be  the  only 
legitimate  basis  for  the  decision  in  Thomas  v.  Joslin,  36 
Minn.  1,  29  N.  W."344,  in  this  language:  "It  was  properly 
held"  there,  said  the  court,  ".  .  .  that  plaintiff  was  es- 
topped, having  elected  to  stand  trial  in  the  first  action  on  the 
incomplete  contract" 

We  have  discussed  at  some  length  Washhum  v.  Great 
Western  Ins.  Co,  114-  Mass.  175,  and  the  cases  based  thereon, 
flince  it  seemed  that  if  they  were  rightly  grounded  on  the  doc- 
trine of  election  or  that  of  res  adjvdicata  they  might  be  de- 
cisive on  this  appeal.  We  do  not  think  that  they  were, 
neither  do  we  think  that  as  vindications  of  the  doctrine  of 
estoppel  in  pais  they  should  influence  the  decision  here. 
Doubtless,  if  a  person  with  knowledge  of  the  facts  invokes  a 
judicial  remedy  upon  one  theory,  as  regards  a  particular  sub- 
ject-matter,— for  example,  that  it  produced  a  contract  of  one 
character, — and  compels  his  adversary,  at  considerable  ex- 
pense, to  successfully  defend  against  such  theory,  it  would 
be  inequitable,  at  least,  to  permit  such  person  to  again  use  a 
judicial  remedy,  though  consistent  with  the  other,  to  recov(3r 
on  a  different  cause  of  action  than  at  first  alleged, — one  not 
affected  by  the  doctrine  of  res  adjudicata  or  the  election  of 
remedies,  but  proceeding  upon  the  theory  that  the  transac- 
tion in  question  produced  a  contract  differing  somewhat  from 
that  first  alleged.  The  defendant  might,  in  some  circum- 
stances, invoke  the  equitable  principle  of  estoppel  in  pais 
against  the  vexatious  litigation,  but  we  cannot  discover  that 
there  was  any  such  situation  here.  The  action  commenced 
by  the  bank  upon  the  four-year  note  was  instituted  and  prose- 
cuted upon  the  theory  that  the  facts  now  relied  upon  as  a 
ground  for  relief,  entitled  the  holder  of  the  note  to  legal  re- 
lief upon  a  contract  of  guaranty.  There  has  been  no  change 
of  position  by  the  plaintiff,  as  regards  the  facts.  It  having 
been  decided  in  the  legal  action  that  they  were  not  sufficient 
to  make  a  guaranty  good  at  law,  he  invoked  equity  to  grant 
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such  relief  as  it  can  afford,  in  view  of  the  evident  purpose  of 
the  parties  to  maJce  such  a  guaranty. 

What  has  been  said  sufficiently  answers  the  contention  of 
counsel  for  respondent  that  the  commencement  of  the  action 
on  the  four-year  note  was  an  election  of  remedies.  There  is^ 
much  inaccurate  language  in  authorities  on  this  subject.  A 
mere  election  of  remedies,  where  there  are  several,  does  not 
waive  others.  Barih  v.  Loejfelholtz,  108  Wis.  562,  84  N.  W. 
846.  It  is  only  where,  as  before  indicated,  there  are  several 
remedies  which  are  inconsistent  that  the  choice  of  one  waives- 
the  rest.  Such  inconsistency  is  to  be  looked  for  in  the  rela- 
tion between  the  parties  which  the  different  remedies  sug- 
gest. If  one  sues  for  damages  for  breach  of  or  to  otherwise 
recover  on  contract  corresponding  relations  are  necessarily 
r.llcf^ed  or  implied  to  exist,  while,  if  growing  out  of  the  same 
transaction,  that  one  sues  to  recover  property  parted  with  to 
the  defendant  on  contract  a  termination  of  contractual  rela- 
tions by  rescission  is  suggested.  In  one  case  a  subsisting  con- 
tract is  assumed  or  alleged,  in  the  other  absence  thereof  is 
necessary.  Failure  to  note  the  true  test  of  whether  the  doc- 
trine of  election  applies  or  not  has  led  to  so  many  instances 
of  improper  references  thereto  that  great  care  must  be  exer- 
cised in  the  selection  of  judicial  guides  in  a  given  situation 
or  one  will  be  liable  to  go  astray.  Where  more  than  one 
remedy  to  deal  with  a  single  subject  of  action  exists  and  they 
are  inconsistent  with  each  other,  after  the  choice  of  one  tlie 
others  to  all  intents  and  purposes  no  longer  exist.  Wliere 
more  than  one  remedy  exists  to  deal  with  a  single  subject  of 
action,  but  they  are  not  inconsistent,  nothing  short  of  full 
satisfaction  of  the  plaintiff's  claim  waives  any  of  such  reme- 
dies. All  may  be  pursued  concurrently,  even  to  judgment, 
but  satisfaction  in  one  reaching  the  whole  claim  is  a  satisfac- 
tion in  all.  Where  only  one  remedy  exists,  but  the  plaintiff 
asserts  one  which  he  does  not  in  fact  possess,  the  proper  rem- 
edy is  not  waived.  In  a  late  work  the  author  rightly  remarks- 
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that  the  "test  seems  easy  of  application,  yet  the  fact  has  not 
prevented  confusion  and  a  degree  of  contradictions  in  re- 
ported cases."  It  will  not  do  to  take  it  for  granted  that  when 
election  of  remedies  is  spoken  of  in  a  judicial  opinion,  the 
principle  that  the  selection  of  one  remedy  waives  the  use  of 
all  others  was  involved.    7  Ency.  PL  &  Pr.  363. 

The  purpose  of  the  action  on  the  four-year  note  was  to 
vindicate  the  rights  of  appellant  as  to  the  subject-matter  in 
question  by  recovering  on  contract  The  transaction  claimed 
at  first  is  identical  with  that  claimed  now.  The  fact  that  in- 
one  case  it  was  claimed  that  it  created  a  contract  good  at  law 
and  in  the  other  one  good  in  equity,  or  that  the  failure  to 
create,  as  was  intended,  a  contract  good  at  law  or  in  equity, 
created  obligations  of  equivalent  dignity  in  equity,  does  not 
satisfy  the  rule  that  a  choice  of  one  remedy  waives  the  others. 
It  is  by  no  means  imcommon  to  bring  an  action  upon  a  writ- 
ten contract,  and  upon  its  subsequently  appearing  that  the 
writing  was  not  made  as  intended  by  both  parties,  to  invoke 
equity  jurisdiction  to  reform  and  enforce  it  as  perfected. 
Wisconsin  M.  &  F.  Ins.  Co.  Bank  v.  Mann,  100  Wis.  596,  76- 
N.  W.  777,  is  a  significant  instance  thereof. 

If  there  were  no  other  answer  to  the  suggestion  that  the 
commencement  of  the  first  action  waived  all  other  remedies 
against  Smith,  or  his  personal  representative,  a  conclusive 
one  would  be  found  in  the  fact  that  if  any  effective  remedy 
at  all  existed  for  appellant  it  was  to  be  found  in  equity,  while 
the  one  chosen  was  at  law.  As  before  indicated,  it  is  a  car- 
dinal principle  of  the  doctrine  of  election  that  it  is  to  be  ap- 
plied only  where  there  is  opportunity  to  choose  between  two 
or  more  remedies  which  are  appropriate. 

The  doctrine  of  laches  is  invoked  by  respondent  in  sup- 
port of  the  judgment.  Delay  in  a  case  like  this  evidencing 
acquiescence  or  that  no  mistake  was  in  fact  made  is  one 
thing,  while  delay  to  insist  upon  one's  rights  as  to  a  mistake 
known  to  exist  is  quite  another.    The  former  is  not  claimed 
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in  this  case.  Delay,  under  some  circumstances,  is  as  efficient 
to  extinguish  the  right  as  the  statute  of  limitations,  but  in  it- 
self it  is  ineffective  as  a  defense.  It  is  not  a  bar  in  equity 
when  it  would  not  be  at  law,  in  the  absence  of  circumstances 
rendering  the  late  assertion  of  the 'right  so  prejudicial  to  the 
adverse  party  that  it  would  be  inequitable  to  permit  it  to  be 
done  successfully.  Kropp  v.  Kropp,  97  Wis.  137,  72  N.  W. 
381.  There  was  no  unreasonable  delay  here.  This  action 
was  commenced  promptly  after  the  termination  of  the  one  at 
law,  which  irrevocably  established  as  a  fact  that  the  remedy 
first  asserted  was  inappropriate,  even  if  the  fact#  were  as 
alleged. 

The  point  is  made  that  if  there  was  a  mistake  in  reducing 
the  verbal  agreement  to  guaranty  the  notes  to  writing,  it  was 
one  of  law  and  hence  irremediable.  A  mistake  of  law  as  well 
as  of  fact  may,  in  some  circumstances,  be  remedied.  The 
general  statement  often  indulged  in  that  equity  may  relieve 
one  from  the  consequences  of  a  mutual  mistake  of  fact,  but 
not  from  a  mistake  of  law,  is  very  misleading.  Error  as  to 
the  sufficiency  of  language  to  put  in  legal  form  a  transaction 
upon  which  the  minds  of  two  parties  have  met,  may  be  as 
effectually  dealt  with  as  one  purely  of  fact.  Upon  due  con- 
sideration in  ^y^sconsin  M.  &  F.  Ins.  Co.  Bank  v.  Mann, 
supra,  the  rule  was  stated  thus : 

,  "A  mistake  in  the  contract  itself,  springing  from  ignorance 
of  the  law,  is  one  thing,  and  mistake  in  the  legal  meaning  at- 
tributable to  the  words  used  to  express  a  contract  is  quite  an- 
other. .  .  .  Where  there  is  a  mutual  mistake,  either  of 
fact  in  making  a  contract,  or  of  law  or  fact  in  the  reduction 
of  the  contract  to  w^riting,  the  person  injured  thereby  may 
have  it  reformed  in  equity  in  accordance  with  the  truth,  in 
the  absence  of  facts  or  circumstances  constituting  a  waiver  of 
the  remedy  or  an  estoppel  to  the  assertion  of  it" 

To  the  same  effect  are  Green  Bay  <&  M.  C.  Co.  v.  Hewiit, 

62  Wis.  316,  21  N.  W.  216,  22  N.  W.  588 ;  Sabar  v.  Ryder, 

63  Wis.  106,  23  N.  W.  106 ;  Whitmore  v.  Hay,  85  Wis.  240, 
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55  N.  W.  708 ;  Beardsley  v.  Kni^jht,  10  Vt.  185 ;  2  Pomeroy, 
Eq.  Jur.  (2d  ed.)  §§  843-845. 

We  now  come  to  the  question  of  whether  a  mistake  in  re- 
ducing to  legal  form  a  mere  collateral  promise  to  answer  for 
the  debt,  default  or  miscarriage  of  another  it  relievable  by 
the  equitable  remedy  for  reformation  or  specific  performance. 
The  finding  that  the  corporate  stock  was  sold  and  transferred 
to  (Joodrick  upon  the  faith  of  Smith's  agreement  to  guaranty 
payment  of  three  fifths  of  the  purchase  price  thereof  is  urged 
upon  our  attention.  As  an  original  matter,  we  should  say 
that  comes  far  short  of  finding  that  the  performance  by  ap- 
pellant of  the  main  contract  was  beneficial  to  Smith,  so  as 
to  render  the  transaction  between  them  independent  of  tliat 
between  the  former  and  Goodrick,  satisfying  the  rule  de- 
clared in  Commercial  Nat,  Bank  v.  Smith,  107  Wis.  574,  83 
N.  W.  766,  or  to  suggest  that  there  was  fraud  in  fact  or  in 
law  in  the  failure  of  Smith  to  execute  a  valid  guaranty.  The 
distinction  between  a  purely  collateral  undertaking,  which  is 
within  the  statute  of  frauds,  and  an  original  promise  which 
may  also  be  secondarily  collateral  to  another,  but  is,  never- 
theless, without  the  statute,  is  well  stated  in  Steams,  Law  of 
Suretyship,  §  39,  in  these  words : 

"A  distinction  must  be  made,  however,  between  a  bene- 
ficial consideration,  which  is  a  men?  inducement  to  enter  into 
the  suretyship  contract,  and  a  beneficial  participation  in  the 
main  contract.  It  is  the  latter  only  which  takes  the  case  out 
of  the  statute.  The  promisor  may  receive  a  money  consider- 
ation for  his  promise,  or  he  may  be  induced  to  make  the  con- 
tract for  other  valuable  considerations  beneficial  to  him,  vet 
it  will  be  void  if  not  in  writing,  but  if  the  performance  of 
the  main  contract,  to  which  his  suretyship  is  collateral  is  a 
benefit  to  him,  a  verbal  promise  in  guaranty  is  sufficient." 

Illustrations  of  the  application  of  that  principle  are  found 
in  the  following  cases:  Dyer  v,  Gibson,  16  Wis.  557 ;  Hough- 
ton V.  Ely,  26  Wis.  181 ;  llutson  v.  Field,  6  Wis.  407 ;  Borch-* 
senius  v.  Canutson,  100  111.  82 ;  Fears  v.  Story,  131  Mass. 
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47;  Bluthenthal  v.  Moore,  106  Qa.  424,  32  S.  E.  344;  Davis 
V.  Patrick,  141  U.  S.  479,  12  Sup.  Ct  58.  But,  as  we  have 
heretofore  indicated,  if  there  were  any  doubt  as  an  original 
2:)roposition  as  to  whether  appellant's  promise  was  collateral 
and  witliin  the  statute  of  frauds,  that  doubt  could  not  be  re- 
solved in  favor  of  appellant,  whatever  construction  might  be 
put  upon  the  findings  of  the  trial  court,  since  the  former  ad- 
judication of  the  matter  is  conclusive  in  favor  of  tlie  respond- 
eat We  should  not  have  discussed  the  matter  at  all,  other 
than  to  show  that  it  was  covered  by  such  adjudications,  were 
it  not  for  the  fact  that  it  is  made  quite  prominent  in  appel- 
lant's argument 

So,  as  before  stated,  the  case  comes  down  to  this  one  propo- 
sition: Can  a  defectively  written  purely  collateral  promise  to 
answer  for  the  debt,  default  or  miscarriage  of  another,  by  in- 
terference of  a  court  of  equity, — there  being  no  question  as 
to  what  the  facts  are  and  that  the  minds  of  the  parties  met 
on  all  the  essentials  of  a  verbal  promise  to  make  a  valid  guar- 
anty, but  through  mutual  mistake,  without  any  element  of 
fraud,  they  failed  to  embody  it  in  the  writing, — ^be  reformed 
so  as  to  make  the  same  satisfy  the  statute  of  frauds?  Or 
can,  in  such  a  case,  a  court  of  equity  interfere  and  compel 
specific  performance  of  the  verbal  agreement  to  make  a  valid 
guaranty  ?  , 

It  will  not  do  to  hold  that  the  mere  delivery  of  the  consid- 
eration as  between  the  original  parties  to  the  contract,  though 
sufficient  to  support  a  guaranty,  if  one  be  properly  made,  is  a 
part  performance  of  a  verbal  coniract  to  make  a  valid  guar- 
anty, taking  the  latter  out  of  the  statute  of  frauds,  under  the 
familiar  principle  that  where  relations  between  parties  to  a 
verbal  agreement  required  to  be  reduced  to  writing  to  satisfy 
the  statute  of  frauds  and  so  give  it  validity,  have  so  far  ceased 
to  be  executory  as  to  one  party  thereto  that  it  would  operate  as 
*  a  fraud  upon  him  to  permit  the  other  to  successfully  put  up 
"•ho  statute  of  frauds  as  an  excuse  for  nonperformance, — a 
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court  of  equity,  while  respecting  the  statute,  will  lay  its  hands 
upon  that  other  and  enforce  obligations  deemed  to  have  been 
created  by  the  circumstances  not  within  the  statute,  but  rest- 
ing upon  him  in  good  conscience  with  a  corresponding  equi- 
table remedy  to  give  them  vitality;  that  equity  thereby  may 
leave  the  statute  of  frauds  intact,  yet  satisfy  the  ends  of 
justice  by  avoiding  the  injurious  consequences  that  would,  or 
might,  otherwise  flow  from  the  mistake.  It  would  take  much 
time  and  require  a  very  broad  field  to  be  explored  to  define  the 
precise  boundaries  to  which  such  obligations  are  deemed  to  be 
cognizable  by  a  court  of  equity,  so  that,  while  respecting  the 
statute  of  frauds,  it  can  prevent  its  being  used  to  accomplish 
the  very  purpose  it  was  designed  to  avoid.  That  it  cannot 
be  carried  so  far  as  to  entirely  nullify  the  statute  would  seem 
not  to  be  open  to  question.  Courts  of  equity  have  been  ac- 
customed to  take  great  liberties,  and  probably  seldom  too 
great,  in  this  matter,  but  they  have  never  gone  so  far  but  that 
in  each  instance  it  was  at  least  assumed  that  the  real  policy 
of  the  statute  was  left  intact. 

The  growth  of  equity  in  the  line  under  discussion,  while 
very  rapid  at  first,  has  not  perceptibly  advanced  in  recent 
years.  Many  judicial  warnings  may  be  found  in  the  books 
against  any  further  development  of  the  idea  that  the  statute 
of  frauds  may  be  "uplifted,"  so  to  speak,  and  the  consequences 
of  noncompliance  with  it  thereby  be  avoided,  pointing  to  in- 
stances where  it  was  thought  it  had  already  been  extended  to 
the  danger  line,  if  not  beyond,  and  suggesting  that  to  further 
extend  it  would,  in  effect,  avoid  it  altogether. 

While  it  is  true  that  equitable  principles  never  necessarily 
remain  stationary,  that  they  may  advance,  from  time  to  time, 
as  the  exigencies  of  new  situations  seem  to  demand,  to  the  end 
that  justice  may  not  fail  of  vindication,  probably  it  is  true 
that  the  needs  of  such  a  situation,  affecting  the  statute  of 
frauds  or  limitations,  should  be  of  an  extraordinary  nature 
to  justify  a  court  in  creating  an  essentially  new  precedent. 
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In  that  regard  such  statute  is  quite  as  securely  intrenched  as 
that  of  limitations.  R^arding  the  latter  it  has  been  held  that 
if  one  is  merely  betrayed  into  ignorance  of  his  rights  as  to  an- 
other by  wrongful  conduct  of  the  latter  until  the  time  shall 
have  expired  for  him  to  invoke  judicial  remedies  to  vindicate 
the  same,  such  other  is  not  thereby  estopped  from  pleading 
the  limitation  period  in  respect  to  the  matter;  that  standing 
upon  his  statutory  rights  he  may  safely  confess  his  miscon- 
duct and  defy  his  adversary  in  any  judicial  forum.  Pietsch 
V.  Milbrath,  post,  p.  647,  101  N.  W.  388 ;  Bank  of  Hartford 
Co.  V.  Watemium,  26  Conn.  324.  That  fraud  may  go  so  far, 
however,  as  to  any  cause  of  action  as  to  call  for  equitable  pro- 
tection against  the  consequences" of  the  statute  of  limitations 
or  frauds,  is  recognized  in  some  jurisdictions.  Holloway  v. 
Appelget,  66  N.  J.  Eq.  583,  40  Atl.  27 ;  Fry,  Specific  Perfor- 
mance, §  552.     But  that  is  not  here. 

The  conflict  in  authorities  as  to  how  far  equity  power  may 
interfere  to  protect  one  from  the  con,sequences  of  non-com- 
pliance  with  the  statute  of  frauds  is  well  indicated  in  2 
Pomeroy,  Eq.  Jur.  §§  864-867,  and  note  on  Glass  v.  Hul- 
hert,  102  Mass.  24 ;  Petesch  v.  Hambach,  48  Wis.  443,  4  N. 
W.  565.  It  is  commonly  said  that  "the  statute  is  intended  to 
prevent  frauds  and  not  to  promote  them,"  and  therefore  courts 
will  not  give  effect  to  efforts  to  turn  the  intended  beneficent 
instrument  into  one  with  which  to  perpetrate  injustice.  Lex 
nemini  facit  injuriam.  So  far  as  that  may  Intimately  go,  tha 
principle  is  one  of  inestimable  value  in  judicial  dealings  with 
the  affairs  of  men.  True,  the  statute  of  frauds  is  no  real  ob- 
stacle in  the  way  of  administering  equitable  remedies  so  as  to 
promote  justice  and  prevent  wrong,  but  in  testing  that  prin- 
ciple by  the  proper  limitations  of  the  words  "justice"  and 
"wrong"  the  function  of  the  legislature  must  be  respected  as 
to  what  is  right.  That  which,  operating  in  its  proper  sphere 
of  action,  the  legislature  has  proclaimed  to  be  right,  must  not 
be  declared  to  be  wrong  with  a  corresponding  remedial  right 
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in  a  judicial  sense,  It^having  unqualifiedly  stated  that  delay 
i^T  a  specified  period  of  time  after  a  cause  of  action  shall 
have  accrued  to  enforce  it,  shall  be  deemed  to  have  extin- 
guished it,  the  courts  cannot  legitimately  ingraft  exceptions 
upon  the  enactment.  If  the  consequences  in  any  given  case 
are  avoidable  it  must  be  one  where  that  can  be  done  and  the 
statute  be  left  really  inviolate.  Courts  must  regard  wrongs 
not  remediable  because  of  the  statutes  as  not  wrongs  at  all,  at 
least  of  any  greater  dignity  than  those  breaches  of  moral  ob- 
ligations which  must  always  be  left  to  be  redressed  in  other 
ways  than  by  judicial  tribunals,  they  not  being  within  the 
maxim :  "There  is  no  wrong  without  a  remedy." 

Counsel  for  appellant  refer  to  authorities  where  there  was 
part  performance  after  the  execution  of  the  defective  agree- 
ment, or  where  on  the  faith  of  it  at  the  time  of  the  execution 
thereof  one  party  thereto  parted  with  value  to  the  other,  and 
subsequently  a  court  of  equity  exercised  its  authority  to  pre- 
vent the  consequences  thstt  would  otherwise  flow  from  the  fail- 
ure to  put  the  agreement  in  suitable  form.  In  all  such  case?, 
there  are  special  circumstances  referred  to  held  sufficient  to 
take  the  case  out  of  the  statute.  To  make  those  authorities^ 
which,  of  course,  annoimce  a  very  familiar  principle,  fit  this. 
case  in  any  view  tiat  can  be  taken  of  it,  we  must  be  able  to* 
find  special  circumstances  warranting  the  application  thereof. 
There  are  none  which  we  can  discover.  The  verbal  agree- 
ment, if  we  are  to  fall  back  on  that,  and  the  writing  are  so 
closely  connected  with  each  other  and  blended  into  one  trans- 
action as  to  be  inseparable.  Whatever  was  done  on  the  faith 
of  one  was  grounded  on  the  other.  Whatever  was  done  by  ap- 
pellant occurred  as  truly  after  the  defective  writing  was  made 
as  after  the  agreement  to  make  the  writing.  One  was  as  in- 
firm as  the  other,  both  at  law  and  in  equity.  No  considera- 
tion moved  directly  or  indirectly  to  Smith,  nor  was  any 
fraud,  in  fact  or  in  law,  perpetrated  by  him  or  could  result 
from  his  acts,  such  as  is  commonly  held  sufficient  to  create  an 
Vol.123  — 34 
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equitable  obligation  not  affected  by  the  statutes.  So  we  tave 
a  clear  case  where  by  the  policy  of  the  statute  it  is  conclusively 
presumed  that  the  promisor  did  not  intend  to  bind  himself, 
and  that  the  promisee  has  no  reason  to  complain  of  his  re- 
fusal to  be  bound,  there  being  no  evidence  to  the  contrary  cre- 
ated in  the  manner  provided  by  law. 

If  wo  could  treat  the  verbal  agreement  to  make  a  valid 
guaranty  as  separate  from  the  writing,  as  before  incfdentally 
suggested,  we  would  yet  face  the  fact  that  the  former  is  void 
because  there  was  no  circumstance  rendering  it  a  fraud  in 
Smith  not  to  perform  it,  so  as  to  take  it  out  of  the  statuta 
An  agreement  to  make  a  collateral  promise  is  as  much  within 
the  statute  as  the  promise  agreed  upon  would  be,  if  imper- 
fectly reduced  to  writing.  Wills  v.  Shinn,  42  N.  J.  Law, 
138;  Dee  v.  Downs,67  Iowa,  689,  11  N.  W.  2;  Carville  v. 
Crane,  6  Hill,  483 ;  Bushell  v.  Beavan,  1  Bing.  N".  C.  103 ; 
Whitchurch  v,Bevis,  2  Bro\vn,  C.  C.  565 ;  Wood  v.  Midgley, 
6  De  G.,  M.  &  Gr.  41 ;  De  Colyar,  Guaranties,  59.  This  lan- 
guage is  used  on  the  subject  in  the  work  last  cited : 

"It  has  also  been  made  the  subject  of  discussion  whether 
or  not  a  promise  to  give  a  guaranty  (as  distinguished  from 
a  promise  to  procure  one)  is  a  special  promise  which  falls 
within  the  statute.  It  is,  however,  obvious  that  a  promise  to 
give  a  guaranty  at  a  future  time  entirely  falls  within  the  mis- 
chief which  the  enactment  was  intended  to  guard  against, 
and,  indeed,  that  if  the  statute  could  be  evaded  by  making 
such  a  promise  it  would  be  useless." 

The  author  quotes  from  the  opinion  of  Pollock,  C.  B.,  in 
Mallett  V.  Bateman,  L.  R.  1  C.  P.  163,  as  follows: 

"If  we  were  to  hold  that  a  contract  of  guaranty  must  be  in 
writing  but  that  a  contract  to  give  a  guaranty  need  not,  we 
should,  I  think,  be  committing  the  same  mistake  as  our  pre- 
decessors did  with  reference  to  tlie  statute  of  uses.  .  .  . 
\\liether  the  decision  of  the  courts  of  equity  as  to  uses  and 
trusts  were  beneficial  or  not  I  do  not  stop  to  inquire,  but  un- 
doubtedly the  whole  doctrine  arose  out  of  a  desire  to  frustrate 
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the  intention  of  the  statute  of  uses.  I  trust  that  we  shall  not 
commit  a  similar  mistake  in  construing  the  statute  now  imder 
consideration." 

In  Fry  on  Specific  Performance  of  Contracts,  at  section 
552,  the  use  of  equity  jurisdiction  to  compel  performance  of 
a  verbal  agreement  to  make  a  guaranty  in  writing  is  spoken 
of  thus : 

"Such  a  procedure  affords  a  most  easy  means  of  evading 
the  intention  of  the  statute,  and  introducing  the  mischief  it 
was  designed  to  remedy.  .  .  .  After  a  parol  contract,  a 
refusal  to  sign  a  written  one  is  no  fraud  of  which  the  court 
can  take  cognizance." 

It  should  be  remarked  in  passing  that  the  author  was  then 
endeavoring  to  define  the  limits  of  the  doctrine, — Shaving,  of 
course,  no  application  to  this  case, — ^that  when  the  want  of  a 
writing  is  due  to  fraudulent  prevention  thereof  by  the  person 
seeking  to  take  advantage  of  the  circumstances,  he  is  estopped 
from  obtaining  such  advantage.  The  general  conclusion  of 
the  author  is  that  the  mere  refusal  to  carry  out  a  verbal  agree- 
ment to  execute  a  contract  in  writing  good  under  the  statute 
of  frauds  creates  no  remedial  right  in  favor  of  the  party  to 
whom  the  agreement  was  made.  That  being  so  it  certainly 
could  create  no  such  right  in  favor  of  a  collateral  promisee, 
who  parts  with  nothing  at  the  time  of  the  promise  nor  is  ex- 
pected to  thereafter  to  the  collateral  promisor.  Ko where  is 
it  suggested  by  the  author,  or  by  any  one  who  has  written  on 
the  subject,  so  far  as  we  are  able  to  discover,  that  failure  to 
reduce  a  verbal  agreement  to  writing,  not  characterized  by 
fraudulent  inducement  or  mistake,  or  by  other  special  circum- 
stances accompanied  by  such  change  of  position  on  the  part 
of  the  promisee  beneficial  to  the  promisor  by  part  perform- 
ance within  the  rule  on  that  subject — that  a  failure  to  fully 
perform  would  work  a  fraud  on  him  and  be  a  fraud  in  the 
promisor. 

In  considering  this  subject  we  must  not  lose  sight  of  the 
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fact  that  equity  never  interferes  to  give  one  immunity,  as  to 
any  transaction,  from  the  consequences  of  the  statute  of 
frauds,  unless  those  consequences  would  be  not  only  a  fraud 
upon  one  but  a  fraud  in  the  other  party  to  the  transaction. 
Fry  on  Specific  Performance  of  Contracts,  §  557.  So  the 
whole  doctrine  as  to  part  performance  taking  a  transaction 
that  would  otherwise  be  within  the  statute  of  frauds  out  of  it 
is  based  on  the  idea  that  the  party  seeking  to  shield  himself 
behind  the  statute  obtained  something  of  value,  and  his  ad- 
versary parted  with  it  to  him  after  the  completion  of  the- 
agreement  and  on  the  faith  of  it.  That  could  never  occur 
ordinarily  as  to  mere  personalty  so  as  to  call  into  activity 
equity  jurisdiction  to  avoid  the  otherwise  consequences  of  the 
statute  of  frauds,  since  the  part  performance  of  itself  would 
take  the  transaction  out  of  the  statute  by  creating  a  l^al  lia- 
bility. Sec.  2308,  Stats.  1898 ;  Pomeroy  on  Contracts,  sec. 
100.  From  the  fact  that  one  who  hides,  so  to  speak,  be- 
hind the  statute  of  frauds,  at  law  obtains  title  by  force  of 
such  statute  to  something  of  value  without  rendering  a  just 
equivalent  therefor,  or  being  amenable  to  any  legal  remedy, 
springs  the  obligation  on  the  one  side  and  the  corresponding 
equitable  remedy  on  the  other.  The  principle  has  nowhere 
been  more  accurately  and  understandingly  defined  than  by 
Lord  Westbury  in  McCormick  v.  Orogan,  4  H.  L.  97,  in  these 
words : 

"The  court  of  equity  has  from  a  very  early  period  de- 
cided that  even  an  act  of  Parliament  shall  not  be  used  as  an 
instrument  of  fraud ;  and  if  in  the  machinery  of  perpetrat- 
ing a  fraud  an  act  of  Parliament  intervenes,  the  court  of 
equity,  it  is  true,  does  not  set  aside  the  act  of  Parliament,  but 
it  fastens  on  the  individual  who  gets  a  title  under  that  act, 
and  imposes  on  him  a  personal  obligation,  because  he  applies 
the  act  as  an  instrument  for  accomplishing  a  fraud.  In  this 
way  the  court  of  equity  has  dealt  with  the  statute  of  frauds."" 

So  here  we  find  entirely  absent  the  prime  essential  of  part 

performance  upon  which  the  appellant's  case  is  assumed  to  be 
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grounded.  Of  course,  part  performance  hj  Smith  in  that  he 
made  a  good  guaranty  on  one  of  the  notes  when  requested  to 
some  time  after  the  making  of  the  defective  paper,  does  not 
count.  A  mere  acknowledgment  by  one. entitled  to  the  pro- 
tection of  the  statute  of  the  existence  of  a  void  obligation  by 
partly  performing  it  does  not  render  further  performance  a 
fraud  upon  the  promisee  in  any  sensa  Mere  part  perform- 
ance as  between  the  parties  to  the  principal  contract  could  not 
be  held  to  take  the  collateral  contract  of  suretyship  out  of  the 
statute  without  nullifying  it,  because  that  necessarily  occurs 
in  every  case  where  the  original  promisee  acts  at  all.  Mc- 
Gaughey  v,  Latham,  63  Ga.  67.  Said  an  eminent  writer  re- 
specting the  equitable  doctrine  of  part  performance  of  con- 
tracts of  the  kind  under  consideration,  "There  is  no  occasion 
or  opportunity  either  for  the  equitable  relief  of  specific  exe- 
cution, or  the  doctrine  of  part  performance."  Pomeroy,  Con- 
tracts, sec.  100. 

We  have  not  found  it  necessary  in  reaching  a  conclusion  to 
consider  whether  an  agreement  of  the  sort  here  could,  under 
any  circumtances,  be  deemed  in  equity  to  have  been  taken  out 
of  the  statute.  Doubtless,  in  the  main,  at  least,  the  doctrine 
in  that  r^ard  is  confined  to  contracts  relating  to  lands  (Pom- 
eroy on  Contracts,  sec.  101),  and  those  which  a  court  of  equity 
would  entertain  a  suit  for  specific  performance  of  if  they  were 
in  statutable  form.  Sec.  2305,  Stats.  1898,  refers  only  to 
such  contracts  and  was  doubtless  supposed  at  the  time  of  its 
enactment  to  cover  those  which  courts  of  equity  had  been  ac- 
customed to  deal  with,  saving  parties,  where  necessary  to  pre- 
vent injustice,  from  the  consequences  of  the  statute  of  frauds. 
That  does  not  prevent  the  same  equitable  principle  from  being 
applied  to  other  situations,  as  the  cases  indicate  that  it  has, 
but  it  suggests  caution  in  the  development  thereof  in  going  be- 
yond the  boundaries  of  precedent  The  maxim  "Lex  deficere 
non  debet  in  justitia  exliibenda'  (the  law  ought  not  to  fail  in 
showing  justice),  which  is  the  guiding  principle  of  equity  and 
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in  harmony  with  which  the  doctrine  was  evolved,  that  when  a 
situation  is  met  with  where  the  application  of  the  statute 
would  give  one  a  right  to  the  fraudulent  despoliation  of  an- 
other, it  may  be  deemed  "uplifted"  that  an  obligation  spring- 
ing from  the  relations  of  the  parties  and  assumed  to  be  out- 
side of  the  statute  may  be  enforced  and  injustice  be  thereby 
prevented,  cannot  be  carried  so  far  as  to  really  nullify  the 
statute  without  entering  upon  the  broad  field  of  judicial  usur^ 
pation.  The  boundary  would  be  crossed  by  equitable  inter- 
ference to  give  vitality  to  a  mere  collateral  promise  of  surety- 
ship in  which  there  was  no  consideration  moving  to  the  guar^ 
antor  supporting  the  equitable  remedy  of  reformation,  or  spe- 
cial circumstances  supporting  other  equitable  relief. 

We  have  not  discussed  specifically  the  subject  brought  to 
our  attention,  of  whether  by  the  equitable  remedy  for  re- 
formation, a  contract  of  guaranty,  so  called,  not  a  contract  at 
all,  because,  though  in  writing,  not  containing  the  statutory 
essentials,  can  have  those  essentials  placed  therein  by  a  judi- 
cial decree.  If  it  could,  the  statute  would  seem  to  have  little 
force.  Certainly  any  circumstance  that  would  justify  such 
an  exercise  of  judicial  authority  would  justify  the  use  of  the 
remedy  for  specific  performance.  Petesch  v.  Hambach,  iS 
Wis.  443,  4  N.  W.  565.  As  we  have  foimd,  the  facts  here 
will  not  support  the  former  remedy,  it  seems  plainer  still 
they  will  not  support  the  latter. 

It  follows  that  in  any  view  that  can  be  taken  of  this  case 
the  judgment  appealed  from  cannot  be  disturbed. 

By  the  Court. — Judgment  affirmed. 

Kerwin,  J.,  took  no  part* 
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Wausaxt  Texephokb  Compastt,  Eespondent,  vs.  United 
Firemen's  Insubance  Company  and  others,  Appellants. 

December  IS,  190i-nJanuary  10,  1905. 

Fire  insurance:  Standard  policy:  Additions   to   terms   of  policy: 

Electricity 

The  Wisconsin  standard  Are  policy,  which  Is  also  a  statute,  pro- 
vides in  sec.  1941 — 43,  Stats.  1898,  that  the  insurance  company 
"does  insure  .  .  .  against  aJl  direct  loss  or  damage  by 
fire  except  as  hereinafter  provided."  Such  policy  and  statute, 
in  sees.  1941 — 47,  1941 — 49,  contain  certain  exceptions  to  the 
liability  of  the  insurer,  including  lightning,  but  provide  that 
liability  for  direct  damage  by  lightning  may  be  assumed  "by 
specific  agreement  hereon."  Such  policy  and  statute  prohibit 
(sec.  1941 — 64)  the  making  or  attaching  of  any  additional  pro- 
vision, agreement,  condition,  or  clause  as  part  of  the  policy, 
except,  among  other  things,  ''printed  or  written  forms  of  de- 
scription and  specification  or  schedules  of  the  property  covered 
by  any  particular  policy,  and  any  other  matter  necessary  to 
clearly  express  all  the  facts  and  conditions  of  insurance  on 
any  particular  risk  (which  facts  and  conditions  shall  in  no 
case  be  Inconsistent  with  or  a  waiver  of  any  of  the  provisions 
or  conditions  of  the  standard  policy  herein  provided  for)." 
Held,  that  a  clause,  in  addition  to  the  clauses  of  the  stalidard 
policy:  "This  insurance  does  not  cover  any  loss  or  damage  to 
property  caused  by  electric  current,  whether  artificial  or 
natural,"  cannot  be  added  to  such  policy. 

Appeals  from  judgments  of  the  circuit  court  for  Wood 
county :  Chas.  M.  Webb,  Circuit  Judge.    Affirmed. 

For  the  appellants  there  was  a  brief  by  Kreutzer,  Bird  & 
Boseriberry,  and  oral  argument  by  C.  B.  Bird. 

For  the  respondent  there  was  a  brief  by  Byan,  Hurley  <€ 
Jones  and  Need  Brown,  and  oral  argument  by  T.  G.  Jtyan. 

WiNSLOW,  J-  This  is  an  action  against  four  insurance 
companies  upon  as  many  standard  policies  to  recover  for  the 
destruction  by  fire  of  the  plaintiff's  switchboard  in  its  tele- 
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struction  would  be  almost^  if  not  quite,  ridiculous.  These 
considerations  make  any  further  discussion  of  the  case  unnec- 
essary. 

By  the  Court. — ^Judgments  affirmed. 


Meyer,  Eespondent,  vs.  Meyee,  imp.,  Appellant. 

Decevnber  IS,  1904 — January  10,  1905. 

Bastardy:  Pleading:  Demurrer:  Cause  of  action:  Legal  capacity  to 
sue:  Defect  of  parties:  Separate  estate  of  married  woman: 
'^Property":  Trusts  and  trustees:  Beneficiaries'  right  to  sue: 
Public  policy:  Statutes:  Waiver:  When  action  accrues. 

1.  Defendants,  as  principal  and  surety,  gave  plaintiff  a  bond  which 
recited  the  arrest  of  the  principal  on  a  charge  of  bastardy 
upon  the  plaintiff.  The  recited  consideration  of  the  bond  was* 
the  withdrawal  and  abandonment  of  such  proceedings,  and  an 
agreement  of  marriage  with  and  support  of  the  prosecutrix. 
The  condition  of  the  bond  was,  In  case  the  principal  should 
fail  to  perform,  that  payment  should  be  made  to  the  county 
Judge.  The  bond  further  provided  that  in  case  the  amount  to 
be  paid  for  the  support  of  the  prosecutrix  could  not  be  agreed 
upon  by  the  parties,  the  amount  should  "be  determined  by  the 
aforesaid  county  Judge,  and  shall  be  furnished  and  paid  in  the 
manner  and  way  he  may  desigrnate."  In  an  action  against  the- 
obligors  on  such  bond  the  complaint  was  silent  as  to  whether 
the  plaintiff  was  or  was  not  a  married  woman.  On  demurrer 
for  legal  incapacity  to  sue  because  plaintiff  was  a  married 
woman,  held: 

(1)  The  court  could  not  assume,  because  the  bond  recited 
that  the  bastardy  proceedings  were  agreed  to  be  discontinued 
in  consideration  of  an  agreement  to  marry,  that  sticb  agree- 
ment had  been  consummated. 

(2)  Even  if  plaintiff  were  a  married  woman,  the  beneficial 
right  under  the  bond  was  her  sole  and  separate  property,  in 
regard  to  which,  under  sec.  2345,  Stats.  1898,  she  Ls  expressly 
authorized  to  sue  in  her  own  name. 

(3)  Even  if  plaintiff  were  a  married  woman,  the  husband 
was  the  adverse  party,  in  which  situation  she  is  expressly  au- 
thorized to  sue  in  her  own  name.     (Sec.  2608,  Stats.  1898.) 
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2.  In  such  case,  there  was  no  defect  of  parties,  since  if  it  is  true 
.  that  the  plaintiff  only  has  a  beneficial  interest  in  the  bond, 

while  the  legal  right  to  sue  on  it  is  in  the  county  judge,  the 
error  goes  to  the  cause  of  action,  not  to  a  defect  of  parties 
plaintiff. 

3.  In  such  case,  the  county  judge  is  the  trustee  of  s^n  express  trust, 

and,  in  the  absence  of  allegation  of  neglect  or  failure  of  the 
county  judge  to  perform  the  duties  imposed  by  the  bond,  such 
complaint  is  fatally  defective  as  not  stating  a  cause  of  action. 

4.  In  such  case,  the  fact  that  plaintiff  is  beneficially  interested  in 

the  execution  of  the  trust,  does  not  make  her  the  real  party  in 
interest,  within  the  meaning  of  sec.  :?607,  Stats.  1898. 

5.  A  trust  fund  provided  to  secure  the  support  of  a  married  woman 

is  property  in  the  true  sense  of  the  term,  although  it  be  in 
such  form  that  the  beneficiary  cannot  assign,  or  convey,  or 
devise  it,  or  use  it  in  any  manner  otherwise  than  that  specified 
in  the  terms  of  the  trust. 

6.  A  bond,  given  in  settlement  of  a  bastardy  proceeding,  condi- 

tioned for  the  support  of  the  prosecutrix  and  her  child  in  con- 
sideration of  the  discontinuance  of  the  proceeding,  is  not 
against  public  policy,  since  by  sec.  1532,  Stats.  1898,  the  pro- 
ceeding is  one  proper  for  settlement  by  contract  involving  the 
discontinuance  of  the  prosecution. 

7.  A  bastardy  proceeding  is  neither  a  civil  nor  criminal  action, 

strictly  speaking,  but  is  a  mere  statutory  proceeding. 

8.  The  provisions  of  sec.  1532,  Stats.  1898,  requiring,  in  bastardy 

proceedings,  official  approval  of  the  settlement  with  the  mother 
as  a  prerequisite  to  the  right  of  the  accused  to  his  discharge, 
is  designed  for  the  protection  of  the  injured  female,  not  of 
the  public. 

9.  A  settlement  of  a  bastardy  proceeding,  made  by  the  accused, 

without  the  official  approval  required  by  sec.  1532,  Stats.  1898, 
'  Is  a  waiver  by  him  of  the  statute,  and  also  by  the  woman,  so  far 
as  she  is  competent  in  that  regard. 

10.  A  bond,  given  in  settlement  of  a  bastardy  proceeding,  condi- 

tioned for  payment  unless  the  prosecutrix  and  defendant  "shall 
live  together  as  husband  and  wife,"  is  not  a  contract  for  a 
voluntary  separation. 

11.  Where  a  bond,  given  in  settlement  of  a  bastardy  proceeding,  pro- 

vided that  "the  amount  to  be  paid  (the  prosecutrix),  if  the 
same  cannot  be  agreed  upon  by  the  parties  hereto,  shall  be 
determined  by  the  county  judge,  and  shall  be  furnished  and 
paid  In  the  manner  and  way  he  may  designate,"  no  right  of 
action  matures  until  the  county  judge  makes  his  determination. 
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.Appeal  from  an  order  of  the  circuit  court  for  Waupaca 
<50uiit7:  Chas.  M.  Webb,  Circuit  Judge.    Reversed. 
The  substance  of  the  complaint  was  as  follows : 
July  21,  1903,  defendant  William  Meyer,  as  principal, 
and  Andrew  as  surety,  executed  and  delivered  to  the  plaintiff 
an  instrument  in  the  following  form : 

"Whereas,  William  Meyer,  of  the  county  of  Waupaca, 
State  of  Wis3onsin,  has  been  arrested  and  charged  with  seduc- 
tion and  bastardy  upon  one  Gertrude  Meyer ^  of  the  county  of 
Waupaca,  State  of  Wisconsin,  committed  on  the  27th  day  of 
November,  A.  D.  1902. 

"And  whereas,  in  consideration  of  the  withdrawal  and 
abandonment  of  said  proceedings,  said  William  Meyer,  for 
Tiimself ,  his  heirs,  executors  and  assigns,  hereby  consents  and 
agrees  to  marry  said  Gertrude  Meyer,  and  support  her,  and 
any  family  they  may  have,  for  a  period  of  four  years,  com- 
mencing from  the  date  hereof ; 

"And  said  William  Meyer,  his  heirs,  executors  and  assigns, 
as  principal,  and  Andrew  Meyer  for  himself,  his  heirs,  execu- 
tors and  assigns,  as  surety,  do,  jointly  and  severally  agree  to 
■support  and  care  of  said  Gertrude  Meyer  during  the  said 
period  of  four  years  from  date ; 

"And  in  case  of  the  failure  of  said  William  Meyer,  as  prin- 
•cipal,  and  Andrew  Meyer,  surety,  to  support  said  Gertrude 
Meyer,  and  the  said  family,  they,  each  and  severally,  hereby 
agree  to  pay  to  tlie  county  judge  of  Waupaca  County,  afore- 
said, the  sum  of  Five  Hundred  Dollars,  or  so  much  thereof 
as  may  be  necessary  to  be  used  for  the  support  of  said  Ger- 
trude Meyer  and  said  family,  during  the  balance  of  said  pe- 
riod of  four  years. 

"The  support  of  the  said  Gertrude  Meyer,  and  the  amount 
to  be  paid  her,  if  the  same  cannot  be  agreed  upon  by  the  par- 
ties hereto,  shall  be  deteiTnined  by  the  aforesaid  county  judge, 
<ind  shall  be  furnished  and  paid  m  the  manner  and  way  he 
may  designate,  but  not  to  exceed  the  sum  of  One  Hundred 
and  Twenty-live  Dollars  in  any  one  year,  except  the  first, 
which  shall  be  determined  by  said  county  judge,  if  need 
be,  said  payments  to  be  made  in  cash  installments,  monthly, 
unless  said  Gertrude  Meyer  and  William  Meyer  shall  live  to- 
gether as  husband  and  wife. 
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"In  witness  whereof,  the  said  William  Meyer,  principal, 
and  Andrew  Meyer,  surety,  have  hereunto  set  their  hands  and 
seals  this  21st  day  of  July,  A.  D.  1903. 

"William  Meyeb^  Principal. 
"Andrew  Meyer,  Surety. 
"Gertrude  Meyer. 
"In  presence  of 

"LLEWELLY]5r  CoLE, 

"Conrad  Meyer." 

The  defendant  William  Meyer  has  failed  to  comply  with 
the  provisions  of  such  instrument  in  that  he  has  refused  lo 
support  plaintiff  Gertrude  Meyer  and  her  child,  otherwise* 
than  by  payment  to  her  of  $10  July  28,  1903,  on  which  date 
said  defendant  abandoned  the  plaintiff  and  since  which  time 
he  has  not  visited  her  nor  in  any  manner  contributed  to  her 
support  or  the  support  of  her  child.  Said  defendant  Andrew 
Meyer  has  failed  to  comply  with  the  conditions  of  such  in- 
strument and  refused  to  do  so,  otherwise  than  by  the  payment 
to  plaintiff  of  $15  October  1,  1903,  and  $10  JSTovember  20,. 
1903. 

August  19,  1903,  a  child  was  bom  to  plaintiff  and  said 
William  Meyer.  She  has  incurred  expenses  necessary  to  the 
support  of  herself  and  child  since  the  making  of  the  said  in- 
strument, to  the  amount  of  $100.  She  has  exhausted  all  her 
means  in  caring  for  herself  and  child  and  is  now  unable  to 
work  and  support  either  herself  or  the  child.  She  has  re- 
peatedly requested  defendants  to  comply  with  the  conditions 
of  the  aforesaid  agreement,  but  they  have  neglected  and  re- 
fused to  do  so,  except  as  aforesaid,  ^y  reason  of  the  breach 
of  said  agreement  on  the  part  of  defendants,  plaintiff  has  sus- 
tained damages  to  the  amount  of  $500.  She  demands  judg- 
ment requiring  defendants  to  pay  to  the  county  judge  of 
Waupaca  county,  Wisconsin,  $500,  to  be  used  for  the  support 
of  herself  and  her  child,  according  to  the  terms  of  said  agree- 
ment, and  judgment  for  costs  and  disbursements  in  this  ac- 
tion, and  such  other  and  further  relief  as  may  be  just 
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Defendant  demurred  on  three  grounds,  viz. :  1.  Want  of 
legal  capacity  to  sue.  2.  A  defect  of  parties  plaintiff,  in  that 
if  there  be  a  cause  of  action  upon  the  instrument  described  in 
the  complaint,  it  is  in  'favor  of  the  county  judge  of  Waupaca 
countv,  Wisconsin.  3.  For  failure  to  state  facts  sufficient  to 
constitute  cause  of  action. 

The  demurrer  was  overruled  generally  with  leave  to  an- 
swer within  thirty  days  on  payment  of  $10  costs.  Defendant 
Andrew  Meyer  appealed. 

For  the  appellant  there  was  a  brief  by  Oeorge  Hoxie,  attor- 
ney, and  Kreutzer,  Bird  &  Rosenberry,  of  counsel,  and  oral 
argument  by  C.  B,  Bird. 

For  the  respondent  there  was  a  brief  by  Olen  &  Olen,  and 
oral  argument  by-  0.  L.  OZen, 

^Marshall,  J.  Several  questions  are  presented  by  appel- 
lant's counsel  for  consideration.  An  affirmative  answer  to 
-either  of  them  will  be  sufficient  to  condemn  the  complaint  on 
one  of  the  groimds  of  demurrer  insisted  upon.  We  will  state 
verbatim,  or  in  effect,  each  of  counsel's  propositions,  and  con- 
sider the  same. 

1.  Has  plaintiff  legal  capacity  to  sue  in  view  of  the  disabil- 
ities of  married  women  ? 

The  first  answer  thereto  is,  the  complaint  is  entirely  silent 
as  to  whether  the  plaintiff  is  or  is  not  a  married  woman.  Ap- 
pellant's counsel  assume,  because  the  bond  recites  that  the 
bastardy  proceedings  were  agreed  to  be  discontinued  in  con- 
sideration of  an  agreement  on  the  part  of  defendant,  William 
Meyer,  to  make  the  plaintiff  his  wife,  that  such  agreement 
was  consummated.  That  does  not  follow.  If  the  marriage 
agreed  upon  occurred  it  is  very  strange  that  counsel  omitted 
to  plead  it  in  some  way.  The  second  answer  to  the  question 
IS,  conceding  that  plaintiff  is  a  married  woman,  the  beneficial 
right  imder  the  bond  is  her  sole  and  separate  property  in  re- 
gfird  to  which  slie  is  expressly  authorized  by  statute  to  sue  in 
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her  o\ra  name.  Sec  2346,  Stats.  1898.  The  third  answer, 
making  the  concession  as  before,  is  that  the  husband  is  an  ad- 
verse party,  in  which  situation  a  married  woman  is  expressly 
authorized  to  sue  in  her  own  name  by  sec.  2608,  Stats.  1898. 

2.  Is  there  a  defect  of  parties  plaintiff,  in  that  a  cause  of 
action  upon  the  bond,  if  any  there  be,  is  in  favor  of  the  county 
judge  as  trustee  of  an  express  trust? 

The  answer  to  that  is,  if  it  be  true  that  respondent  only  has 
a  beneficial  interest  in  the  bond,  while  the  l^al  right  to  sue 
on  it  is  in  the  county  judge,  the  error  in  proceeding  upon  an 
inconsistent  theory  goes  to  the  cause  of  action,  not  to  a  defect 
of  parties  plaintiff.  If,  as  «ppellant  contends,  the  bond  in 
effect  runs  to  the  county  judge  as  trustee  of  an  express  trust, 
then,  of  course,  he  is  the  holder  of  the  legal  title  to  the  trust 
fund, — ^is  the  proper  party  to  sue  to  recover  the  same  and 
without  joining  with  him  the  respondent.  Sec.  2607,  Stats. 
1898.  A  cestui  que  trust  cannot  sue  to  enforce  a  trust,  except 
in  case  of  necessity,  by  reason  of  failure,  or  refusal,  or  in- 
ability of  the  trustee  to  perform  his  duty  in  that  regard.  In 
that  case  the  trustee  is  a  necessary  party,  and  a  failure  to 
make  him  such  renders  the  complaint  open  to  attack  for  de- 
fect of  parties.  Obviously  the  pleader  did  not  proceed  on 
that  theory  as  the  complaint  is  silent  as  to  any  reason  why  the 
action  was  brought  in  the  name  of  the  cestui  que  trust. 

3.  Does  the  complaint  state  facts  sufficient  to  constitute  a 
cause  of  action? 

On  that  subject  several  points  are  made  by  counsel. 

(a)  No  cause  of  action  is  stated  in  favor  of  the  plaintiff  or 
any  one  because  the  legal  title  to  proceed  upon  the  bond,  if 
there  be  any,  is  in  the  county  judge.  We  see  no  escape  from 
that  proposition.  The  meaning  of  this  language  is  unmis- 
takable: 

"In  case  of  failure  of  said  William  Meyer,  principal,  and 
Andrew  Meyer,  surety,  to  support  the  said  Oertrude  Meyer 
and  the  said  family,  they  each  and  severally  agree  to  pay  to 
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the  county  judge  of  Waupaca  county,  aforesaid,  the  sum  of 
five  hundred  dollars,  or  so  much  thereof  as  may  be  necessary,'' 
etc. 

The  evident  purpose  of  the  instrument  was  to  make  the 
coimty  judge  the  trustee  of  the  fund  mentioned  therein,  with 
the  right  to  call  the  same  in  for  disbursement  for  respondent's 
benefit,  as  in  his  judgment  that  might  be  deemed  proper. 
The  whole  sum  of  $500  was  not  promised  to  be  paid  abso- 
lutely, but  only  "so  much  thereof  as  may  be  necessary,  to  be 
used  for  the  support  of  said  Oertrude  Meyer/'  etc.  To  be 
used  by  whom  ? ,  By  the  county  judge,  manifestly.  There- 
fore he  was  not  only  expected  t<^  ask  for,  receive  and  recover 
the  fund,  but  active  duties  on  his  part  of  a  discretionary  char- 
acter were  contemplated,  viz. :  To  determine  the  amount  and 
manner  in  which  the  fund  should  be  used  for  the  benefit  of 
respondent. 

Few  principles  are  better  understood  than  the  one  above 
adverted  to,  viz. :  That  the  trustee  of  an  express  trust  only  can 
sue  to  defend  or  recover  the  trust  fund,  except  where  he  neg- 
lects or  refuses  to  perform  his  duty  in  that  regard,  and  then 
the  cestui  que  trust  may  sue,  joining  the  trustee  as  plaintiff  or 
defendant,  as  the  case  may  require.  As  plaintiff,  generally 
speaking,  but  when  he  is  adversely  interested  or  refuses  to  let 
his  name  be  used,  then  as  defendant.  Since  there  is  no  allega- 
tion in  the  complaint,  as  before  indicated,  as  to  why  respond- 
ent instituted  the  litigation,  the  complaint  is  fatally  defectiva 
The  fact  that  she  is  beneficially  interested  in  the  exeiiution  of 
the  trust  does  not,  by  any  means,  make  her  the  real  party  in 
interest,  within  the  meaning  of  the  statute.  In  contemplation 
of  law  the  trustee  of  an  express  trust  is  primarily  the  inter- 
ested party.  Before  the  Code  he  could  sue  in  his  own  name^ 
joining  the  cestui  que  trust.  By  force  of  the  statute  he  is  the 
proper  party  to  bring  the  action,  without  joining  those  sec^ 
ondarily  interested. 
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(b)  The  marriage  of  the  parties  extinguished  any  liability 
on  the  bond. 

We  may  well  suggest,  for  all  that  is  stated  in  the  com- 
plaint^ there  was  no  marriage.    Moreover,  by  sec.  2341,  Stats. 
1898,  a  married  woman  does  not,  by  entering  into  the  matri- 
monial contract,  lose  to  her  husband  the  property  she  tlicii 
possesses,  or  any  part  thereof.    Counsel  for  appellant  suggest 
that  the  word  "property'^  as  used  in  such  section  docs  not  in- 
clude a  beneficial  interest  in  a  trust  fund  of  the  nature  of  the 
one  in  question  because  it  does  not  fjdl  within  the  restricted 
meaning  of  such  word,  given  thereto  in  Oibson  v,  Gihson,  43 
Wis.  23.    There  the  court  said  that  property,  under  the  mar- 
ried women's  act,  refers  only  to  "things  which  may  be  held, 
used,  assigned,  conveyed  and  devised."      The  force  counsel 
attribute  to  the  quoted  expres=?ion  is  in  the  uce  of  the  con- 
junctive, suggesting  that  nothing  is  property,   within   the 
meaning  of  the  statute,  unless  it  has  all  the  characteristics 
named, — imless,  in  thp  hands  of  tlie  pei-son  possessing  the 
same,  it  is  susceptible  of  being  "held,  used,  assigned,  con- 
veyed and  devised."    We  may  safely  say  there  was  error  in 
thus  joining  the  terms  by  the  conjuuctive.     Things  that  may 
be  held  and  enjoyed  are  no  less  property  because  they  cannot 
be  by  the  possessor  "sold,  assigned  and  devised."    Substitute 
the  disjunctive  for  the  conjunctive  in  the  language  relied 
upon  and  it  will  then  doubtless  express  the  idea  the  court  in- 
tended to  convoy.    That  seems  clear  upon  reading  the  opinion 
on  rehearing,  by  Ryan,  Chief  Justice.    It  is  there  distinctly 
held  that  the  term  "property"  in  the  section  under  considera- 
tion includes  everything  covered  by  fliat  term  according  to  the 
statutory  construction  thereof  in  sec.  4972, — that  it  includes 
money,  goods,  chattels,  things  in  action,  evidences  of  debt  and 
real  property,  but  not  a  mere  right  of  action,  as  for  instance 
one  to  recover  compensation  for  damages  for  defamation  of 
character, — ^to  recover  something  which  when  obtained  will 
Vol.  123—86 
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answer  to  one  of  the  species  of  property  mentioned.  With 
that  explanation,  if  any  were  necessary,  there  can  be  no  doubt 
but  that  a  trust  fund  provided  to  secure  the  support  of  a 
woman  and  her  family  is  property  in  the  true  sense  of  the 
term,  though  it  be  in  such  form  that  the  beneficiary  cannot 
^'assign,  or  convey  or  devise"  it  ov  use  it  in  any  manner  other- 
wise than  that  specified  in  the  terms  of  the  trust. 

(c)  The  bond  is  against  public  policy. 

So  far  as  that  suggestion  is  based  on  the  theory  that  the  in- 
strument was  given  to  secure  inmiunity  from  prosecution  for 
the  crime  of  seduction,  it  needs  no  attention  since  it  clearly 
appears  not  only  by  the  instrument,  but  by  the  allegations  in 
regard  thereto,  that  the  consideration  thereof  was  the  settle- 
ment of  respondent's  claim  against  her  paramour  in  a  bas- 
tardy proceeding,  which  by  the  policy  of  the  statute  is  one 
proper  for  settlement  by  contract  involving  the  discontinu- 
ance of  the  prosecution  instituted  by  the  woman.  Sec.  1535, 
Stats.  1898. 

True,  the  section  referred  to  entitles  the  accused  person  in 
such  a  proceeding  to  his  discharge  only  upon  doing  something 
more  than  merely  to  satisfy  the  demands  of  the  prosecutrix, 
but  that  does  not  militate  against  her  abandoning  the  proceed- 
ings, so  far  as  she  can,  in  consideration  of  receiving  satisfac- 
tion from  him. 

A  bastardy  proceeding  is  neither  a  civil  nor  criminal  ac- 
tion, strictly  speaking,  but  is  a  mere  statutory  proceeding  de- 
signed, primarily,  to  enable  the  injured  female  to  recover  of 
the  person  who,  in  the  eye  of  the  law,  has  committed  a  griev- 
ous injury  to  her,  compensation  therefor.  Baker  v.  State, 
56  Wis.  563,  14  K  W.  718 ;  Id,,  65  Wis.  50,  26  N.  W.  167; 
Pierstoff  v,  Jorges,  86  Wis.  128,  56  K  W.  735;  Barry  v. 
Niessen,  114  Wis.  256,  90  [NT.  W.  166.  In  Pierstoff  v.  Jor- 
ges,  supra,  it  was  insisted  that  equity  should  not  lend  its  aid 
to  coerce  the  defendant  into  paying  a  judgment  rendered 
:^gainst  him  in  a  prosecution  for  bastardy  because  the  prose- 
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cutrix  was  a  partner  with  him  in  crime.  The  contention  was 
condemned  as  clearly  unsound  because  in  the  eye  of  the  law 
in  such  a  case  the  wrongdoer  is  the  father  of  the  illegitimate 
<;hild,  and  the  wronged  party  the  mother,  not  the  public,  and 
the  statute  was  designed  to  afford  her  a  right  of  action  for  her 
own  benefit  and  protection.  In  Barry  v.  Niessen,  supra,  the 
court  said: 

"The  action  is  not  in  effect  a  criminal  prosecution,  but 
one  instituted  by  the  mother  as  a  proceeding  to  enforce  the 
father's  natural  obligation  to  support  his  child,  and  for  the 
benefit  and  protection  of  the  mother." 

In  view  of  the  forgoing  the  contention  that  the  agreement 
in  suit  is  void,  as  against  public  policy,  clearly  has  no  merit 
whatever.  The  provision  of  the  statute  requiring  official  ap- 
proval of  the  settlement  with  the  mother  as  a  prerequisite  to 
the  right  of  the  accused  to  his  discharge,  was  designed  for  the 
protection  of  the  injured  female,- not  of  the  public  The  pur- 
pose was  to  prevent  the  accused  from  intensifying  the  injury 
already  inflicted  upon  the  mother  by  inducing  her  to  agree 
to  an  improvident  settlement  However,  a  settlement,  made 
by  the  accused,  without  such  approval,  is  a  waiver  by  him  of 
the  statute,  and  also  by  the  woman,  so  far  as  she  is  competent 
in  that  regard.  In  any  event  it  is  no  violation  of  public  pol- 
icy that  can  be  invoked  by  the  accused  to  defeat  his  agree- 
ment. 

In  Knight  v.  Priest,  2  Vt.  507,  a  settlement  was  made  sub- 
stantially as  in  this  case.  The  mother  agreed  that  the  accused 
should  be  prosecuted  no  further.  He  was  prosecuted,  never- 
theless, by  the  town  and  compelled  to  give  bonds.  The  point 
was  made  in  a  suit  upon  the  note  given  by  him  in  settlement 
of  the  mother's  claim  that  the  consideration  therefor  had 
failed.  The  defense  was  rejected,  the  court  holding  that  it 
was  competent  for  the  woman  to  settle  with  the  wrongdoer 
for  the  injury  to  her,  and  that  her  agreement  not  to  further 
prosecute  him  was  no  more  than  one  that  she  would  not  fur- 
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ther  prosecute ;  and  that  the  further  prosecution  by  the  town, 
which  slie  could  not  control,  was  no  breach  of  the  agreement. 

Such  settlements,  as  has  well  been  said  on  many  occasions, 
are  not  only  dictated  by  the  highest  sentiments  of  honor  and 
duty  but  are  in  entire  harmony  with  the  policy  of  the  statute. 
They  recognize  not  only  a  legal,  but  a  high  moral  obligation 
on  the  part  of  the  wrongdoer  to  repair  as  far  as  practicable 
the  injury  done  l)y  him  and  shoidd  1)0,  and  are,  viewed  l)y 
courts  with  high  favor,  ratlicr  than  di- favor,  as  the  following 
citations  will  abiindantlv  show:  Colenlan  r.  Frum,  4  111. 
378;  Eohiih^on  v,  CrcnsJiaiv,  2  Stew,  k  V,  (Ala.)  276;  Mcr- 
rltt  V,  Flonming,  42  Ala.  234;  Nirewangcr  v.  Bevard,  17 
Tnd.  021;  Ilaveri  v.  Hohhs,  1  Vt.  23S;  Billingsley  i\  Clcl- 
land,  41  AV.  Va.  234,  23  S.  E.  812;  Davis  v.  Moody,  15  Ga. 
175;  Co7nm.  v.  Ttmicr,  4  Dana,  511;  Burgen  v.  Slravghan, 
7  J.  J.  !Marsli.  5S3;  Comm.  v,  Davis,  G  Bush,  295;  Balccr  r. 
Roberts,  14  Ind.  552;  Blach  Ilairlc  Co.  v.  Cotter,  32  Iowa, 
125;  Maxivell  v,  Camphclls,  8  Ohio  St.  260;  Kezarice  v. 
CartmcU,  31  Ohio  St  522;  IIoolc  v.  Pratt,  78  X.  Y.  371; 
Holcovih  V.  y^timpson,  8  Vt.  141. 

A  few  quota tir)ns  from  the  cited  cases  will  strongly  em- 
phasize what  has  been  sjiid.  In  Rohiuson  v.  Crensliav:,  supra, 
it  was  stn>iiij:ly  urged  that  the  settlement  was  contrary  to  pub- 
lic policy,  and  the  court  said: 

'The  principal  in  the  note  admitted  hini^^elf  to  be  the  do- 
spoiler;  and  as  such  bound  to  repair  the  injury,  at  least,  in 
part.  Then,  could  there  be  anything  illegal  or  contra  honos 
mores,  after  tlie  perpetration  of  the  vice,  in  contracting  to 
divide  the  additional  expense  and  make  partial  remuneratinn 
for  the  injurv,  by  providing  a  more  ample  support.,  than  th^ 
mother  otherwise  had,  for  tlie  innocent  oflfspringl  The  ca«^o 
would  bo  entirely  different,  had  the  contract  hoQU  made,  in 
c/>nsi deration  of  any  illegal  or  immoral  act,  to  be  done  in  tho 
future — such  are  admitted  to  be  void ;  law,  and  public  policy, 
imperiously  require  they  should  be  so,  in  order  to  discourage 
them.  Eut  not  so,  with  regard  to  what  has  already  passe<i ; 
a  sense  of  honor  and  justice  may  prompt  a  man  to  contract 
atonement  for  his  wrong," 
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Quoting  further  from  Turner  v.  Yaugfian,  2  Wils.  339,  the 
court  said : 

"AMiore  a  man  is  bound  in  honor  and  conscience,  God  for- 
bid that  a  court  of  law  should  say  the  contrary :  and  whenever 
it  appears  that  the  man  is  the  seducer,  the  bond  is  good." 

In  Coleman  V.  Frum,  supra,  where  a  bond  was  involved, 
as  in  this  case,  and  in -an  action  to  enforce  it  the  point  was 
ra.ade  that  it  was  void  because  based  upon  an  illegal  considera- 
tion, the  court  said: 

"We  can  perceive  no  objectio:^  to  the  legality  of  this  con- 
tract The  statute  authorizing  the  proceedings  before  the  jus- 
tice, was  intended  to  enable  the  mother  of  an  illegitimate  child 
to  compel  the  father  to  contribute  to  its  support.  When,  there- 
fore, he  acknowledges  his  obligation,  and  for  the  purpose  of 
obviating  the  trouble  and  expense  of  legal  proceedings,  volun- 
tarily stipulates  to  do  that  which  ho  might  by  law  be  com- 
pelled to  do,  the  ends  of  justice  are  attained,  and  the  objects 
of  the  law  are  accomplished  by  enforcing  his  undertaking." 

In  Jackson  v.  Finney,  33  Ga-  512,  a  similar  case,  the  court 

said: 

"Forbearance  by  the  mother  to  prosecute  the  putative 
father  of  bastard  children  under  the  bastardy  laws  of  this 
state,  constitutes  a  sufficient  consideration  to  support  a  prom- 
ise by  such  father,  to  pay  money  or  settle  ipro])evtj  for  the 
benefit  of  such  offspring." 

In  Comm,  v.  Tamer,  supra.  Chief  Justice  Robinson,  de- 
livering the  opinion  of  the  court,  said : 

"She  [the  mother]  is  neither  imder  any  civil  or  moral  ob- 
ligation to  institute  such  a  proceeding,  nor  is  guilty  of  any 
breach  of  public  or  social  duty  by  agreeing  with  the  father  for 
a  conventional  contribution,  in  lieu  of  the  statutory  remedy 
for  coercing  him." 

The  court  held  that  such  a  settlement  is  valid  notwithstand- 
ing the  public  are  not  precluded  from  prosecuting  the  wrong- 
doer, if  he  fails  to  perform  his  duty,  concluding  thus : 

"Then  let  such  men  make  their  contracts,  and  perform  them 
too.  But  let  them  also  know  that,  if  their  illegitimate  chil- 
dren are  not  properly  maintained,  the  law  still  has  power  to 
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coerce  adequate  contributions  from  those  whose  natural  and 
legal  duty  it  was  to  make  them  without  solicitation  or  coer- 
cion ;  and  that,  whatever  they  do  or  agree  to  do  by  voluntary 
contract,  they  depend  altogether  upon  the  honor  and  fidelity 
and  personal  responsibility  of  those  with  whom  they  nego- 
tiate.   Such  contracts,  if  fair,  are  not  illegal." 

In  Maxwell  v.  Campbells,  supra,  in  condemning  a  defense 
to  an  action  to  enforce  notes  given  in  compromise  of  a  bas- 
tardy proceeding  upon  the  ground  of  illegality,  the  court 
said: 

"And  had  there  never  been  any  prosecution  in  this  case, 
and,  without  the  pressure  of  a  prosecution,  the  defendant  had 
voluntarily  come  forward  and  executed  these  notes,  they 
would  have  been,  as  they  are  now,  good  in  law,  because  based 
on  the  consideration  of  not  only  a  moral,  but  also  a  legal  ob- 
ligation to  provide,  to  some  extent,  for  the  expenses  and  sup- 
port of  both  mother  and  child." 

In  BUlingsley  v.  Clelland,  supra,  a  similar  case,  a  large 
number  of  authorities  being  reviewed,  it  was  said : 

"Was  the  compromise  .  .  .  contrary  to  public  policy 
and  good  morals,  and  the  notes  sued  on  by  reason  thereof  in- 
valid? Whenever  this  question  on  similar  notes  has  been 
fairly  presented  to  a  court  of  last  resort,  the  imiform  decision 
has  been  in  favor  of  their  validity,  unless  the  compromise  has 
been  procured  by  fraud,  or  the  notes  include  an  obligation 
not  to  testify  against  the  accused  in  a  criminal  prosecution." 

4.  The  bond  provides  liat  the  payment  is  to  be  made  "im- 
less  said  Gertrude  Meyer  and  William  Meyer  shall  live  to-  * 
gether  as  husband  and  wife"  and  hence  is  void  under  Baum 
V,  Baum,  109  Wis.  47,  85  K  W.  122. 

The  case  cited  treats  of  a  contract  for  a  voluntary  separa- 
tion between  husband  and  wifa  We  fail  to  discover  any  ele- 
ment of  that  kind  in  the  agreement  in  question. 

5.  The  amounts  to  be  paid  are  required  by  the  terms  of  the 
bond  to  be  determined  by  the  county  judge  before  any  right 
of  action  to  recover  the  same  shall  mature. 
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There  seems  to  be  no  escape  from  that  proposition.  The 
meaning  of  this  language  is  unmistakable : 

"The  amount  to  be  paid  to  her,  if  the  same  cannot  be  agreed 
upon  by  the  parties  hereto,  shall  be  determined  by  the  county 
judge  and  shall  be  furnished  and  paid  in  the  manner  and  way 
he  may  designate." 

Why,  in  view  of  that  plain  provision  and  the  absence  of 
any  showing  that  a  cause  of  action  was  perfected  in  harmony 
therewith,  the  demurrer  was  not  only  overruled  but  judgment 
was  ordered  for  the  full  amount  named  in  the  bond,  is  not 
perceived.  The  quoted  language  and  the  fact  that  the  com- 
plaint is  entirely  barren  of  any  showing  of  compliance  ther^ 
with,  is  sufficient  to  condenm  it. 

By  the  Court. — The  order  is  reversed,  and  the  cause  re- 
manded with  directions  to  enter  an  order  sustaining  the  d^ 
murrer,  and  for  further  proceedings  according  to  law. 


The  State  ex  bel.  Jacquith,  Eespondent,  vs.  Wisconsin 
Central  Railway  Company,  Appellant. 

December  IS,  lOOJ^-January  10,  1905. 

Railroads:  Underground  farm  crossings:  Statutes:  Mandamus. 

1.  Under  sec.  1810,  Stats.  1898,  requiring  railroads  to  "erect  and 

maintain  .  .  .  suitable  and  convenient  farm  crossings  of 
the  road  for  the  use  of  the  occupants  of  the  lands  adjoining," 
the  suitability  and  convenience  is  to  be  considered  with  due 
reference  to  the  inconvenience  and  expense  to  the  railroad 
company.  Including  the  possible  interruption  of  trains,  the 
weakening  of  its  tracks,  and  the  increase  of  the  hazard  of 
accidents. 

2.  Under  said  section,  under-crossings  may,  in  some  cases,  be  re- 

quired of  a  railroad  as  essential  to  the  convenience  of  the  occu- 
pants of  the  land. 

3.  Under  mandamus  to  compel  a  railroad  company  to  maintain 

and  keep  open  an  already  existing  farm  crossing  for  cattle 
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under  its  tracks,  the  evidence,  stated  in  the  opinion,  ia  held 
to  sustain  findings  that  the  maintenance  of  such  under-cross- 
ing, adequate  for  relator's  cattle,  was  essential  to  his  occu- 
pancy and  operation  of  his  farm;  that  the  existing  under-cross- 
ing was  suitable  and  convenient  in  the  sense  of  the  statute, 
giving  all  due  regard  to  the  inconvenience  and  expense  there- 
by imposed  on  the  railroad  company,  and  that  it  was  located 
in  the  proper  place,  whether  the  owner's  interest  or  the  com- 
pany's be  considered. 
4.  The  duty  of  a  railroad  company  to  construct  and  maintain  such 
crossings  as  the  court  shall  determine  to  be  suitable  and  con- 
venient is  a  clear  legal  duty,  imposed  by  express  statute,  and 
may  be  enforced  by  mandamus. 

Appeal  from  a  judgment  of  the  circuit  court  for  Portage 
county:  Chas.  M.  Webb,  Circuit  Judge.    Affirmed. 

Mandamus  to  compel  defendant  to  maintain  and  keep  open 
an  already  existing  farm  crossing  for  cattle,  under  its  tracks. 
It  appeared  without  dispute:  That  the  Wisconsin  Central 
Railroad  Company,  the  predecessor  of  the  defendant,  con- 
stinicted  its  road  in  the  locality  in  question  about  1871.  That 
at  that  time  one  Brimhall  was  the  owner  of  the  farm  now 
owTied  by  relator,  across  which  the  railroad  passed  generally 
in  an  easterly  and  westerly  direction.  That  the  residence  and 
buildings  wore  upon  the  southerly  part  of  that  farm  on  high- 
way, while  the  pasture  part  of  the  farm  lay  to  the  northward. 
That  representatives  of  the  railroad  company  applied  to 
Brimhall  for  a  right  of  way,  and  he  consented  to  give  it  upon 
condition  that  they  would  always  maintain  a -subway  crossing 
for  his  passage  at  a  place  to  bo  agreed  upon.  To  this  they 
assented  verbally,  and  the  road  was  built,  and  the  present 
crossing,  consisting  of  piling  surmounted  by  horizontal  tim- 
bers carrying  the  rails,  was  put  at  the  place  indicated  by  him. 
That  after  the  road  was  built  representatives  of  the  company 
applied  to  him  for  conveyance,  and  at  the  same  time,  and  as 
part  of  the  same  transaction,  a  deed  of  the  right  of  way  was 
executed,  and  also  an  agreement  back  for  the  maintenance  of 
this  subway  crossing,  about  1872.    That  when  originally  c<Hi- 
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structod  it  was  about  t'^v^elve  to  sixteen  feet  wide  and  eight 
foet  liigh.  That  it  had  always  been  maintained  according  to 
its  original  construction,  except  that  four  or  five  years  ago 
the  company  lowered  the  grade  of  its  tracks  so  that  the  sub- 
way was  only  about  five  feet  high  and  eight  feet  wide.  In 
1802  Brimhall  sold  by  warranty  deed  to  tlie  relator  the  entire 
farm,  and  the  latter  had  resided  upon  and  operated  same 
since ;  the  facts  in  regard  to  the  location  of  this  subway  hav^- 
ing  been  fully  explained  to  him  at  the  time  of  the  purchase. 
The  principal  use  of  the  farm  at  all  times  had  been  for  dairy 
purposes,  the  relator  keeping  twenty-five  or  thirty  cows ;  and 
the  arrangements  were  such  that  the  barn  and  farmyard,  with 
water  for  cattle,  were  on  the  south  side  of  the  track,  while  the 
pasturage  was  all  to  the  nortliward.  That  frequent  and  easy 
access  of  the  cattle  from  their  pasturage  to  water  was  of  great 
importance  to  their  welfare  and  productiveness;  also  their 
freedom  to  pass  to  and  from  the  pasture  both  day  and  night. 
About  forty  rods  westward  of  this  under-crossing  the  railroad 
company  had  put  in  and  maintained  for  nearly  thirty  years  a 
grade  crossing  used  by  the  o^^Tier  of  the  farm  for  passage  of 
his  wagons  and  men  in  the  course  of  cultivation.  That  to  use 
this  overway  crossing  for  his  cattle  would  involve  building  a 
lane  through  his  cultivated  land,  the  employment  of  a  man 
to  drive  the  cattle  each  way,  which  would  involve  a  crossing 
of  the  railroad  at  least  six  times  a  day,  besides  making  it  in- 
convenient for  cattle  to  pass  from  pasture  to  water  during  the 
night  That  this  would  involve  relator  in  expense  of  approxi- 
mately $100  a  year,  besides  impairing  productiveness  of  his 
dairy  cows.  Shortly  before  the  commencement  of  this  suit 
the  railway  company,  in  the  process  of  improving  its  road 
and  changing  temporary  to  permanent  construction,  under- 
took to  fill  up  entirely  this  under-crossing  with  a  bank  of 
earth,  intending  to  leave  no  underground  passageway^  there 
being  no  other  place  on  relator's  farm  so  suitable  therefor,  by 
reason  of  the  topography.     ^Miereupon  this  action  was  com- 


554         SUPREME  COURT  OF  WISCONSIN.       [Jas. 

I  ■■--_ ■_ * 

State  ex  rel.  Jacquith  y.  Wisconsin  Central  B.  Co.  123  Wis.  551. 

menced.  It  appeared  that  the  maintenance  of  the  wooden 
bridge  sixteen  feet  wide  in  the  track  would  involve  an  expense 
to  the  company  of  about  $65  every  four  years,  and  that  a  steel 
structure  would  cost  $1,100,  besides  which  it  was  claimed 
there  was  some  enhanced  risk  in  operating  the  railroad,  a 
bridge  being  less  safe  than  a  solid  grade.  It  also  appeared 
that,  in  case  this  space  was  filled  up,  the  grade  would  need  to 
be  perforated  somewhere  else  with  a  culvert  to  make  way  for 
the  surface  waters  which  tend  toward  the  northward.  It  also- 
appeared  that  about  1899  the  present  defendant  purchased 
the  railroad  from  its  original  constructor.  At  the  close  of 
the  trial,  upon  substantially  the  foregoing  facts,  the  court 
held  that  die  undisputed  evidence  established  that  the  duty  of 
the  railway  company  to  maintain  suitable  and  convenient 
road  farm  crossings  required  an  under-crossing  at  the  placo 
in  question,  and  therefore  directed  a  verdict  for  the  relator^ 
upon  which  judgment  commanding  the  maintenance  of  this 
crossing  was  rendered,  from  which  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Howard  Morris  and 
Thos,  H.  QUI,  and  oral  argument  by  Mr,  Gill. 

For  the  respondent  there  was  a  brief  by  Gate,  Dahl  &  Nel- 
son, and  oral  argument  by  G.  M.  Dahl, 

Dodge,  J.  Sec.  1810,  Stats.  1898,  requires  a  railroad  com- 
pany to  "erect  and  maintain  on  both  sides  of  any  portion  of 
its  road  good  and  sufficient  fences  .  .  .  and  suitable 
and  convenient  farm  crossings  of  the  road  for  the  use  of  the 
occupants  of  the  lands  adjoining."  A  very  large  part  of  ap- 
pellant's brief  is  devoted  to  tlie  question  who  has  the  right  to 
select  place  of  a  farm  crossing,  conceding  liat  one  be  proper. 
"But  this  question  is  not  involved.  The  \^Tit  before  us  seeks 
to  command,  not  the  construction  of  a  new  crossing,  but  tlie 
maintenance  of  one,  the  place  for  which  was  selected  by  both 
parties  thirty  years  ago,  and  as  to  which  it  is  apparent  the 
relator's  farm  has,  in  the  course  of  many  years,  become  ad- 
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justed,  and  is  now  occupied.  We  can  discover  in  this  situa- 
tion no  reason  to  consider  whether  the  owner  has  any  voice  in 
the  original  selection  of  a  place  for  his  farm  crossing,  or,  if 
the  railroad  company  has  the  right  of  selection,  how  far  it 
must  defer  to  the  reasonable  need  and  convenience  of  the 
owner.  WTiere  the  place  has  already  been  selected,  and  tlio 
railroad  built  with  reference  thereto  (especially  when  an 
under-crossing),  there  remains  only  the  question  whether  sonic 
such  crossing  is  suitable  and  convenient  for  the  use  of  the  oc- 
cupant, as  those  words  are  used  in  the  statute.  The  discus- 
sion as  to  the  right  of  selection  is  still  further  rendered  acad- 
emic by  the  fact  that  the  railroad  company's  contention  is, 
not  that  it  should  be  at  some  other  place,  but  that  it  should  be- 
discontinued  entirely. 

Although  the  statute  requires  suitable  and  convenient  cross- 
ings for  the  use  of  occupants,  we  have  no  doubt  that  such  suit- 
ability and  convenience  is  to  be  considered  with  due  reference  ^ 
to  the  inconvenience  and  expense  to  the  railroad  company,  in- 
cluding, of  course,  the  possible  interruption  of  trains,  the 
weakening  of  its  tracks,  and  the  increase  of  the  hazard  of  ac- 
cidents; in  other  words,  that  a  crossing,  especially  an  addi- 
tional one,  which  would  only  slightly  enhance  the  convenience 
of  the  owner,  but  would  seriously  obstruct  the  operation  of 
the  railroad,  or  impose  upon  it  very  great  expense,  should 
perhaps  be  denied  altogether  under  certain  circumstances. 
There  is,  however,  nothing  to  indicate  that  those  considera- 
tions have  been  ignored  by  the  trial  court  in  the  present  case, 
nor  have  we  any  disposition  to  ignore  them  in  the  considera- 
.  tion  of  the  evidence.  That  under-crossings  may,  in  some 
cases,  be  required  of  a  railroad  as  essential  to  the  convenience 
of  the  occupant  of  the  land,  is  fully  established  by  all  author- 
ities. Jones  v.  Seligman,  81  X.  Y.  190;  Beardslcy  v,  L.  V. 
R.  Co.  05  Hun,  502,  20  [N".  Y.  Supp.  458 ;  8  Am.  &  Eng. 
Ency.  of  Law  (2d  ed.)  432;  Port  v.  II.  &  B.  T.  R.  Co.  168 
Pa.  St.  19,  31  Atl.  950;  3  Elliott,  Railroads,  §  1U7 ;  Buff ala 
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S,  £  C,  Co,  V,  D,,  L.  &  ^Y.  R.  Co.  130  N.  Y.  152,  29  N.  E. 
121;  Beardslcy  v.  L.  7.  E.  CoJ  14:2  N.  Y.  173,  36  N.  E.  877. 
We  have  no  hesitation  in  affirming  this  view,  for  they  may 
bo  vastly  more  promotive  of  the  owner's  convenience  and, 
while  they  may  involve  more  of  expense  to  the  railroad  com- 
pany, it  may  well  be  doubted  whether  they  are  not  always  a 
roal  economy  over  the  grade  crossing  with  its  continual  peril 
of  collision  of  trains  with  passing  teams  or  cattle. 

Turning  to  the  evidence  in  this  case,  we  find  it  wholly  with- 
out dispute  as  to  specific  facts.    Its  substance  is  sufficiently 
set  forth  in  the  statement  of  facts.     We  are  satisfied,  after 
careful  consideration,  that  the  trial  court  was  correct  in  the 
view  that  no  inference  could  reasonably  be  drawn  from  such 
facts  other  than  that  the  maintenance  of  an  under-crossing 
adequate  for  relator's  cattle  is  so  essential  \p  his  occupancy 
and  operation  of  his  farm  that  it  is  suitable  and  convenient 
in  the  sense  of  tlie  statute,  giving  all  duo  regard  to  the  incon- 
venience and  expense  thereby  imposed  on  the  railway  com- 
pany.   As  to  location,  there  is  no  possible  doubt  that,  if  such 
crossing  is  to  be  maintained  at  all,  this  is  the  proper  and  best 
place  for  it,  whether  the  owner's  interests  or  the  company's 
be  considered.     Hence  the  instruction  of  verdict  for  relator 
was  proper.  The  duty  of  the  defendant  to  construct  and  main- 
tain such  crossings  as  the  court  shall  determine  to  be  suitable 
and  convenient  is  a  clear  legal  duty,  imposed  by  express  stat- 
ute, and  therefore  enforcible  by  mandamus,  notwithstand- 
ing it  might,  perhaps,  be  enforced  also  by  proceedings  in 
o(luity.    State  ex  rel.  Grady  v.  C.j  M,  &  N.  B.  Co.  79  Wis. 
259,  48  K  W.  243. 

By  the  Court. — Judgment  affirmed. 
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McKenzie,  Respondent,  vs.  Haines  and  wife,  Appellants. 

December  IS,  1904— January  ^0,  1905. 

Trial:  Findings  of  facts:  Highways:  Dedication:  Acceptance:  Evi- 
dence: Injunction, 

1.  Under  sec.  2863,  Stats.  1898,  requiring  the  trial  judge  to  statr 

In  his  decision  the  facts  found  by  him,  and  his  conclusions  ot 
law  thereon,  only  the  ultimate  conclusions  of  fact  drawn  froi:. 
the  evidentiary  facts  and  essential  to  the  settlement  of  tin 
conflicting  claims  of  the  parties  should  he  stated,  and  omnlbui: 
finding^  to  the  effect  that  all  the  material  allegations  of  the 
complaint  are  proven,  and  that  the  allegations  of  the  answer 
Inconsistent  therewith  are  unproven,  fail  to  respond  to  tho 
mandate  of  the  statute.  Farmer  v.  St.  Croix  P.  Co.  117  Wis. 
76,  and  other  cases,  followed. 

2.  In  an  action  in  equity  to  compel  the  removal  of  obstructions 

from  an  alleged  highway,  and  to  enjoin  future  obstruction 
thereof,  the  evidence,  stated  in  the  opinion,  is  held  to  negative 
the  claim  that  tho  use  of  the  locus  iii  quo  was  so  extensive  or 
long  continued  as  to  demonstrate  acceptance  by  the  public  of 
an  offered  dedication. 

Appeal  from  a  jiulgmcnt  of  the  circuit  court  for  Sauk 
countv:  R.  G.  Sieijkckek,  Circuit  Judsce.     He  versed. 

This  is  an  action  in  equity  to  compel  the  removal  of  ob- 
structions upon  an  alleged  public  highway  in  the  village  of 
Merrimac,  and  to  enjoin  any  future  obstniction  tliereof.  The 
answer  denies  tho  existence  of  tlie  allef>:ed  hii>:hwav,  and 
claims  title  by  adverse  possession.  Kiver  street,  in  the  village 
of  Merrimac,  runs  nearly  north  and  south,  and  the  disputed 
parcel  of  land  is  a  strip  fifty  feet  wide,  nmniug  at  right 
angles  with  River  street,  and  extending  west  therefrom  to 
Second  street,  which  runs  parallel  wuth  Kiver  street  The 
plaintiff  admittedly  owns  the  land  adjoining  this  strip  upon 
the  south  and  fronting  upon  River  street,  and  has  a  bam  upon 
her  property  fronting  on  the  strip.  The  defendant  admit- 
tedly owns  the  parcel  of  land  adjoining  the  strip  upon  tha 
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north,  and  fronting  on  River  street,  and  claims  also  to  owti 
the  strip  itself.  The  evidence  showed  that  in  1858  one  Flan- 
ders owned  a  large  tract  of  land,  including  the  lands  of 
plaintiff  and  defendant  as  well  as  the  strip  in  question,  and 
on  the  25th  of  June  of  tliat  year  deeded  a  large  parcel  thereof, 
including  the  properties  of  the  plaintiff  and  defendant,  to  one 
Buttorfield,  the  deed  containing  the  following  clause: 

"Reserving  fifty  feet  in  width  commencing  at  the  center  of 
said  land  on  River  street,  and  running  south  seventy-two  and 
one  half  (72i)  degrees  west  to  the  westerly  line  of  said  land; 
also  reserving  fifty  feet  in  width  commencing  near  the  center 
of  the  nartliem  line  of  said  land  and  running  south  eighteen 
and  one  half  (18^)  degrees  west  through  said  land,  and  ex- 
tending and  continuing  to  Main  street,  so-called,  said  reserved 
land  to  be  and  is  hereby  appropriated  for  a  public  highway, 
and  to  be  used  for  no  other  public  purposes  whatsoever." 

It  appears  further  that  a  mistake  was  made  in  said  clause 
by  using  the  word  "south"  instead  of  "north"  where  tlie  word 
"south"  first  occurs  in  the  clause,  and  that  in  the  year  1876 
an  action  in  equity  was  brought  by  Flanders  against  Butter- 
field  and  another  to  correct  the  description  of  said  reserva- 
tion, which  action  resulted  in  a  judgment,  in  the  same  year, 
correcting  said  description  by  inserting  the  word  "north"  in- 
stead of  the  word  "south,"  so  tliat  it  correctlv  describes  the 
strip  in  question,  and  further  adjudging  that  the  defendants 
be  enjoined  from  obstructing  the  strip;  that  subsequently  the 
plaintiff  acquired  title  to  her  present  premises  on  the  south 
side  of  the  strip,  and  built  her  barn ;  that  title  to  the  land  on 
the  north  side  of  the  strip  was  subsequently  conveyed  to  the 
defc^iidant ;  that  in  1880  Flanders  quitclaimed  to  one  Quimby 
''the  lands  reserved  for  streets"  in  the  deed  from  Flanders 
to  Buttorfield ;  and  that  by  subsequent  deeds,  containing  tlie 
same  de-cription,  said  strip  was  conveyed  from  Quimby  to 
Shepard  in  188."),  from  Rhepard  to  Barrow  in  1891,  and  that 
iu  1901  BaiTow  and  wife  convoyed  by  warranty  deed  to  the 
h^fondnnt  and  wife  the  parcel  upon  the  north  side  of  the 
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strip,  as  well  as  the  strip  itself.  The  principal  question  of 
fact  in  the  case  was  as  to  whether  the  alleged  street  had  been 
accepted  by  the  public  as  a  highway,  either  by  general  user 
or  by  the  expenditure  of  public  moneys  thereon,  or  both ;  and 
upon  this  question  the  testimony  was  very  conflicting,  there 
being  testimony  tending  to  show  both  user  and  working,  and 
also  testimony  tending  to  show  that  it  had  never  been  opened 
to  the  public  for  any  considerable  length  of  time,  and  that 
any  user  by  the  public  was  permissive,  and  very  slight.  The 
court  found,  among  other  things,  as  follows : 

"That  said  street  so  dedicated  has  been  used  by  the  public 
to  some  extent,  particularly  for  foot  travel,  although  for  a 
large  portion  of  the  time  the  west  .end  was  fenced  across,  and 
such  travel  was  through  a  gate  or  bars.  That  the  plaintiff  has 
made  use  of  said  strip  or  street  as  and  for  an  approach  to  her 
bam,  and  as  a  means  and  way  of  gaining  access  to  her  said 
bam  and  her  premises.  That  said  strip  or  street  was  at  times 
fenced  in  in  part,  and  used  for  garden  and  agricultural  pur^ 
poses  by  one  Shepard,  who  claimed  to  be4he  owner  thereof; 
and  that  said  Shepard  built  or  dug  a  well  several  years  ago 
upon  said  strip  or  street  under  the  same  claim  of  ownership. 
That  the  right  and  interest  of  the  plaintiff  in  the  public  ease- 
ment in  said  street  and  in  having  the  same  opened  and  kept 
open  as  a  street  and  as  a  way  and  approach  to  her  bam  and 
premises  is  different  from  and  in  addition  to  the  right  of  the 
general  public,  and  is  special  and  peculiar  to  her  as  the  owner 
of  the  property  described  in  her  complaint,  adjacent  thereto. 
That  all  the  material  facts  stated  and  set  forth  in  the  com- 
plaint are  proven  and  true,  and  that  the  allegations  of  the 
answer  inconsistent  therewilJi  are  unproven  and  are  not  true.. 
And  as  conclusions  of  law  the  court  finds :  That  there  is  noth- 
ing in  the  fact  that  said  Shepard  constructed  said  well  upon 
or  in  said  street,  or  in  the  fact  that  said  street  had  been  fenced 
in  and  used  for  garden  or  agricultural  purposes,  and  nothing 
in  the  proofs  or  the  facts  shown  upon  the  trial  which  estops  the 
public  or  said  plaintiff  from  asserting  the  public  right  to  said 
strip  of  land  as  so  dedicated  to  public  use  as  a  street  That 
the  rights  of  the  public  and  of  said  plaintiff  in  and  to  said 
street,  and  to  have  the  same  opened  and  cleared  of  obstruc- 
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tions,  have  not  been  lost  by  abandonment,  nonuser,  or  in  any 
other  manner.  That  the  plaintiff  is  entitled  to  judgment,  and 
to  the  relief  demanded  in  the  complaint." 

Judgment  was  rendered  for  the  plaintiff  on  these  findings^ 
and  the  defendant  appeals. 

For  the  appellants  there  was  a  brief  by  Grotophorst,  Evans 
&  Thomas  J  and  oral  argument  by  E,  A,  Evans, 

For  the  respondent  the  cause  was  submitted  on  the  brief  of 
0.  Stevens. 

WiNSLOW,  J.  This  is  an  action  in  equity  to  obtain  the  re- 
moval of  obstructions  in  an  alleged  public  highway,  and  to 
enjoin  its  future  obstruction.  It  was  brought  by  a  private 
party  on  the  ground  that  such  party  suffered  peculiar  damage 
different  in  kind  from  that  suffered  by  the  public  generally 
by  reason  of  the  obstructions.  The  question  litigated  was 
whether  the  locus  in  quo  was  in  fact  a  public  highway. 

A  public  highway  may  be  created  by  the  making  and  re- 
cording of  a  plat,  in  conformity  with  ch.  101,  Stats.  1898, 
with  the  highway  or  street  indicated  tliereon,  and  when  this 
is  done  no  act  on  the  part  of  the  public  is  necessary  to  make 
it  a  public  highway.  Sec.  2263,  Stats.  1898;  Gardiner  v. 
TisdnJe,  2  Wis.  153;  Pettihone  v.  Hamilton,  40  Wis.  403. 
Where,  however,  there  has  been  no  compliance  with  this  stat- 
ute, a  public  street  may  also  be  created  when  the  proprietor, 
by  his  act-9,  has  indicated  his  intention  to  dedicate  the  same 
to  public  use  as  a  street,  and  this  offer  of  dedication  has  been 
■accepted  by  the  public  authorities  by  assuming  control  and 
expending  public  moneys  thereon,  or  by  actual  usep  thereof 
by  the  public  to  such  an  extent  and  for  such  time  as  to  show 
that  public  convenience  requires  the  same.  Buchanan  v.  Cur- 
tiSj  25  Wis.  99.  A  highway  may  also  be  created  by  long-con- 
tinued prescriptive  use  by  the  public ;  but,  as  no  claim  of  this 
kind  is  here  made,  it  is  unnecessary  to  enlarge  upon  this  prop- 
osition.   It  is  not  claimed  in  the  present  case  that  there  wa» 
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any  plat  made  or  recorded ;  hence,  if  any  public  highway  ex- 
ists, it  must  exist  by  virtue  of  a  parol  or  written  dedication 
by  the  owner,  and  acceptance  of  such  dedication  by  the  pub- 
lic We  cannot  doubt  that  the  so-called  reservation  in  the 
original  deed  from  Handera  to  Butterfield  in  1858,  by  which 
the  strip  in  question  was  reserved  and  "appropriated  for  a 
public  highway,"  amounts  to  an  offer  to  dedicate  the  same  for 
public  highway  uses.  It  was  a  standing  offer,  clearly  show- 
ing the  owner's  intuit  to  dedicate,  and  might  be  accepted  by 
the  public  in  the  manner  hereinbefore  mentioned  at  any  time 
before  it  was  withdrawn.  Being  merely  an  offer,  it  could,  of 
couree,  be  withdrawn  before  acceptance.  It  was  undoubtedly, 
i^  l^al  effect,  withdrawn  when  the  owner,  in  1880,  made  a 
deed  of  the  strip  to  Quimby.  The  question,  then,  is  whether 
the  evidence  shows  acceptance  by  the  public  before  that  with- 
drawal. Upon  this  question — which  was  the  turning  point 
of  the  case — the  findings  of  the  trial  court  manifestly  ought 
to  be  clear  and  conclusiva  The  statute  requires  the  trial 
judge  to  state  in  his  decision  "(1)  the  facts  found  by  him, 
and  (2)  his  conclusions  of  law  thereon."  Sec.  2863,  Stats. 
1898.  The  requirement  that  the  "facts  found"  be  stated 
manifestly  requires  not  merely  that  evidentiary  facts  be 
stated,  but  that  the  ultimate  conclusions  of  fact  drawn  there- 
from and  essential  to  the  settlement  of  the  conflicting  claims 
of  the  parties  should  be  stated.  In  the  present  case  a  finding 
that  the  public  used  the  strip  to  some  extent  at  times  would 
not  be  specially  illuminating  nor  helpful,  because  it  would 
not  settle  the  ultimate  fact,  namely,  whether  such  use  was. 
sufficiently  general  and  continuous  as  to  constitute  an  accept- 
ance of  the  offer  of  dedication.  Turning  now  to  the  findings,, 
we  find  just  the  difficulty  referred  to.  The  only  findings  o£ 
fact  which  in  any  way  touch  the  question  are  as  follows : 

"That  said  street  so  dedicated  has  been  used  by  the  publio 
to  some  extent,  particularly  for  foot  travel,  although  for  a 
large  portion  of  Uie  time  the  west  end  was  fenced  across^  and 
Vol.  123—36 
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such  travel  waa  through  a  gate  or  bars ;  that  the  plaintiff  has 
made  use  of  said  strip  or  street  as  and  for  an  approach  to  her 
bam,  and  as  a  means  and  way  of  gaining  access  to  her  said 
bam  and  her  premises ;  that  said  strip  or  street  was  at  times 
fenced  in  in  part,  and  used  for  garden  or  agricultural  pur- 
poses by  one  Shepard,  who  claimed  to  be  the  owner  thereof, 
and  that  said  Shepard  built  or  dug  a  well  several  years  ago 
upon  said  strip  or  street  under  the  same  claim  of  ownership." 

These  are  the  only  findings  of  fact  which  in  any  way  touch 
the  question  of  acceptance  by  the  public,  except  for  an  onmi- 
bus  finding  that  all  the  material  allegations  of  the  complaint 
are  proven,  and  liiat  the  allegations  of  the  answer  inconsist- 
ent therewith  are  unproven.  As  conclusions  of  law  the  court 
only  found,  in  effect,  that  the  public  was  not  estopped  by  thq 
acts  of  Shepard,  and  had  lost  no  rights  in  the  street  by  aban- 
donment, nonuser,  or  in  any  other  manner,  and  that  the 
plaintiff  was  entitled  to  judgment.  It  is  diflScult  to  conceive 
of  findings  more  vague  or  inconclusive  upon  the  vital  ques- 
tion in  issue.  When  was  this  use  by  the  public  ?  Was  it  be- 
fore or  after  1880  ?  When  was  the  street  fenced,  and  for  how 
long  did  it  remain  so?  What  was  the  extent  of  the  public 
use?  Was  it  sufficiently  extensive  and  long  continued  as  to 
show  that  public  convenience  required  the  street  ?  All  these 
•and  other  questions  equally  vital  and  necessary  in  order  to 
determine  the  question  of  acceptance  by  the  public  use  are 
entirely  undetermined,  unless,  indeed,  it  can  be  said  that  the 
omnibus  finding  to  the  effect  that  the  material  all^ations  of 
the  complaint  are  proven  and  true  supplies  the  deficiency,  the 
complaint  alleging  that  immediately  after  the  conveyance  of 
1858  the  strip  was  opened  to  the  public  for  travel  and  was 
traveled  and  used  as  a  highway  for  many  years.  The  unsat- 
isfactory character  of  this  sort  of  a  finding,  and  its  utter  fail- 
ure to  respond  to  the  mandate  of  the  statute,  has  been  already 
commented  upon  by  this  court  in  the  cases  of  Milwaukee  Nat. 
Bank  V.  Gallun,  116  Wis.  74,  92  N.  W.  567,  and  Burke  v. 
Sidra  Bay  Co.  116  Wis.  137,  92  N.  W.  568 ;  in  the  latter  of 
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which  cases  it  was,  in  substance,  held  that,  where  such  a  state- 
ment is  attempted  to  be  substituted  for  specific  findings  of 
fact,  it  becomes  necessary  for  this  court  to  examine  the  evi- 
dence to  ascertain  whether  it  supports  the  judgment 

We  shall  not  undertake  in  the  present  case  to  discuss  at 
large  the  importance  of  a  full  compliance  on  the  part  of  the 
trial  courts  with  the  statute  requiring  specific  findings  of 
fact  in  every  action  tried  by  the  court.  That  question  is  suf- 
ficiently considered  in  certain  recent  cases,  among  which,  in 
addition  to  those  previously  cited,  may  be  named  Brown  v. 
Oriswold,  109  Wis.  275,  86  K  W.  363,  and  Farmer  v.  St. 
Croix  P.  Co.  117  Wis.  76,  93  N.  W.  830.  The  attention  of 
the  bar  and  trial  courts  is  again  called  to  these  cases,  and 
-especially  to  the  discussion  in  the  Farmer  Case. 

There  being  no  finding  of  the  fact  of  acceptance  by  the  pub- 
lic, nor  of  facts  from  which  such  acceptance  must  follow  as 
a  legal  consequence,  we  pass  to  the  consideration  of  the  evi- 
dence itself  upon  the  question,  remembering  that  the  burden 
of  proof  of  the  fact  is  upon  the  plaintiff.  Upon  such  consid- 
eration we  find  the  evidence  of  any  acceptance  by  the  public 
by  working  or  by  public  use,  either  before  or  after  the  revoca- 
tion of  the  offer  of  dedication  in  1880,  to  be  very  unsatisfac- 
tory. The  sole  evidence  of  any  working  of  the  strip  as  a  high- 
way by  the  public  authorities  is  given  by  the  witness  Ode- 
kirk,  who  testified  that  at  one  time  he  did  some  work  upon  it 
in  working  out  his  road  tax  by  digging  and  removing  some 
stone  to  make  a  better  roadway,  and  that  he  worked  on  the 
street  at  one  other  time.  He  first  says  that  he  dug  the  stone 
in  1868  or  1869,  and  that  he  worked  in  the  road  after  the 
suit  at  Mauston  (1876).  He  then  says  that  he  worked  on  the 
street  and  its  approach  at  two  different  times ;  but  whether  it 
was  before  or  after  the  suit  at  Mauston  he  could  not  say,  but 
that  three  or  four  years  intervened  between  one  job  and  the 
other.  Manifestly,  such  vague  and  uncertain  testimony  can- 
,not  be  relied  upon  to  support  a  conclusion  of  acceptance  by 
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working  it  as  a  highway  prior  to  1880.  The  evidence  as  to 
public  user  is  equally  unsatisfactory.  True,  a  number  of  wit: 
nesses  testify  to  having  used  the  strip,  or  seen  others  use  it,  at 
various  times,  for  passage,  but  all  are  quite  vague  as  to  time, 
and  substantially  admit  that  there  were  times  when  it  was 
closed,  and  long  periods  when  it  was  cultivated.  The  testi- 
mony seems  overwhelming  that  since  1884  the  strip  has  been 
cultivated  most  of  the  time,  as  well  as  fenced  in  from  the  pub- 
I  lie.     Charles  Williams,  a  witness  for  the  plaintiff,  who  lived 

on  the  Haines  place  from  1872  till  1883,  testifies  that  during 
that  time  the  strip  was  both  open  and  closed  at  different  times, 
and  that  -there  was  a  kind  of  a  squabble  over  it  all  the  time, 
and  this  seems  to  pretty  accurately  describe  the  situation. 
There  was  much  testimony  also  that  much  of  the  use  at  all 
times  was  permissive,  and  through  gates  or  bars.  Upon  the 
whole  testimony  we  are  clearly  of  the  opinion  that  the  evi- 
dence does  not  prove  that  the  use  of  the  strip,  either  before  or 
after  1880,  was  so  extensive  or  long  continued  as  to  demon- 
strate that  the  public  convenience  required  the  same. 

As  the  evidence  seems  to  have  been  fully  presented,  we 
deem  it  best  to  make  a  final  disposition  of  the  case  in  this 
court- 
ly t}ie  Cburt. — Judgment  reversed,  and  action  remanded 
with  directions  to  enter  judgment  for  the  defendant  dismiss- 
ing the  complaint. 

SiEBECKEB,  J.,  took  uo  part 
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Heimmch,  by  guardian  ad  litem,  Eespondentj  vs.  Tabob, 

Appellant 

Deoemler  U,  lOOi^^anuary  10,  1905. 

Trial:  Excessive  verdict:  When  court  can  grant  option  to  remit 

excess:  Damages, 

1.  In  case  of  a  verdict  which  is  fatally  excessive,  either  from  per- 

versity or  other  cause,  whether  dealt  with  in  the  trial  or 
appellate  jurisdiction  and  whether  the  excess  is  susceptible  of 
determination  by  computation  or  not,  the  right  to  recover  being 
clear,  it  is  proper  to  so  provide  that  one  party  to  the  litiga- 
tion, at  his  option,  whether  the  other  consents  or  not,  may 
terminate  the  controversy  by  a  judgment  for  less  than  the 
amount  named  by  the  jury. 

2.  In  providing,  as  indicated,  the  court  cannot  legitimately  invade 

the  right  of  trial  by  jury  by  substituting  its  judgment  on  the 
evidence,  as  to  the  proper  amount  to  be  awarded  plaintiff,  for 
the  judgment  of  a  jury. 

3.  The  only  proper  basis  for  determining  the  correct  amount  of  a 

verdict  which  is  fatally  defective,  is  the  probable  finding  by  an 
impartial  jury,  reasonable  doubts  being  resolved  against  the 
party  to  whom  the  option  is  given  to  take  or  submit  to  judg- 
ment. 

4.  The  practice,  where  the  only  error  in  a  verdict  is  that  it  is 

fatally  excessive,  of  naming  a  sum  for  which  judgment  may  be 
rendered  at  the  option  of  one  of  the  parties,  is  highly  bene- 
ficial in  the  administration  of  justice,  and  does  not  prejudi- 
cially, if  at  all,  violate  the  rights  of  either  party,  if  grounded 
upon  the  proper  basis. 

5.  Where  the  option  is  given  to  the  plaintiff  to  take  judgment  for 

a  less  sum  than  that  found  by  the  jury  and  thus  avoid  a  new 
trial,  such  sum  should  be  placed  as  low  as  an  impartial  jury 
•on  the  evidence  would  probably  name,  and  where  the  option  Is 
givoi  to  the  defendant  to  submit  to  judgment  and  avoid  a 
new  trial,  regardless  of  the  attitude  of  the  plaintiff,  the  sum 
named  should  be  as  large  as  an  impartial  jury  on  the  evidence 
would  probably  find. 

[Syllabus  by  Mabshall,  J.] 

Appeal  from  a  judgment  of  the  circuit  court  for  Sauk 
county :  E.  Rat  Stevens,  Circuit  Judga    Affirmed. 
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Action  to  recover  damages  for  false  imprisonment  and  ma- 
licious prosecution.  The  evidence  tended  to  show  these  cir- 
cumstances :  Appellant  for  some  time  prior  to  the  occurrence 
complained  of  had  been  accustomed  to  put  out  traps  along 
the  Wisconsin  river  for  the  purpose  of  catching  fur-bearing 
animals.  Occasionally  he  lost  one  or  more  traps  in  a  manner 
indicating  that  the  taker  had  appropriated  the  same  with 
whatever  animals  were  therein.  November  22,  1903,  de- 
fendant discovered  that  some  of  his  traps  had  been  taken  and 
that  tracks  made  by  some  person  led  from  the  vicinity  of  the 
taking  to  the  home  of  plaintiff,  who  was  a  minor  under  four- 
teen years  of  age  residing  with  his  parents.  Thereupon  de- 
fendant, without  making  any  demand  for  the  traps  or  fur- 
ther investigation  of  the  matter,  obtained  from  a  justice  of  the 
peace  a  search  warrant  and  placed  the  same  in  the  hands  of 
an  officer  for  the  purpose  of  having  the^premises  of  plaintiff 
searched  with  a  view  of  discovering  the  missing  traps.  Said 
officer  visited  such  premises  to  execute  the  warrant.  Therer 
upon  plaintiff  admitted  taking  some  of  the  traps,  and  pro- 
duced those  most  recently  missed.  He  gave  as  a  reason  for 
taking  them  that  his  f ather^s  dog  got  into  one,  and  that  he 
removed  them  to  prevent  a  reoccurrence  of  such  accident. 
After  being  pressed  to  give  up  other  traps  that  had  been 
missed  he  produced  some  more.  Defendant  selected  from 
those  exhibited  all  he  could  identify  as  his  and  took  them 
away.  The  traps  plaintiff  took  were  found  by  him  upon  the 
premises  of  his  father.  After  the  occurrence  mentioned,  de- 
fendant endeavored  to  extort  money  from  plaintiff  or  his 
father  by  threatening  that  unless  money  was  paid  he  would 
have  plaintiff  arrested  and  sent  to  jail  or  the  reform  school. 
After  the  lapse  of  about  three  months,  such  threats  not  having 
resulted  in  compliance  with  defendant's  demands,  he  sued 
out  a  search  warrant  and  a  warrant  for  plaintiff's  arrest  for 
larceny.  Such  offense  was  committed,  if  at  all,  in  the  town 
of  Merrimac.    The  warrant  was  issued  by  a  police  justice  of 
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the  city  of  Prairie  du  Sac  who  had  no  jurisdiction  in  the 
matter.  Plaintiff  was  arrested  upon  the  warrant  and  taken 
before  the  police  justice,  who,  without  giving  him  time  to  see 
his  father,  adjourned  the  cause  for  one  week,  and  consigned 
plaintiff  to  the  public  lockup  for  safe  keeping  until  he  could 
furnish  bail.  He  was  there  confined  for  some  three  hours, 
when  by  the  friendly  interference  of  a  citizen  of  the  place  he 
was  released.  On  the  adjournment  day  for  the  first  time  the 
district  attorney  was  called  in.  As  soon  as  he  acquainted  him- 
self with  the  facts  he  caused  the  proceedings  to  be  dismissed. 

At  the  close  of  the  evidence  it  was  conceded  that  plaintiff 
was  entitled  to  a  verdict  for  such  damages  as  the  jury  might 
find  warranted  by  the  evidence.  The  jury  rendered  a  verdict 
in  plaintiff's  favor  for  $400,  which  the  court  permitted  to 
stand  for  $200,  remarking  that  it  seemed  that  the  damages 
assessed  were  so  large  as  to  indicate  that  the  jury  were  in- 
fluenced by  some  improper  motive.  Plaintiff  consented  to 
take  judgment  for  $200,  and  the  cause  was  closed  accordingly, 
defendant  appealing  to  this  court. 

For  the  appellant  the  cause  w^  submitted  on  the  brief  of 
G.  Stevens, 

For  the  respondent  there  was  a  brief  by  Orotophorst, 
Evans  &  Thomas,  and  oral  argument  hj  E,  A.  Evans, 

m 

Marshall,  J.  We  assume  for  the  purposes  of  this  case, 
the  verdict  was  so  unreasonably  large  as  to  satisfactorily  in- 
dicate that  in  reaching  the  decision  the  jury  were  moved  by 
some  improper  influence,  either  consciously  or  unconsci- 
ously— the  trial  court  having  reduced  it  to  the  extent  of  one- 
half,  accompanying  such  action  by  the  statement  that  it  was 
tainted  with  perversity.  So  defendant  has  not  had  the  dam- 
age assessable  against  him  determined  by  an  impartial  jury 
upon  the  evidence,  but  has  been  compelled  to  submit  to  such 
a  judgment  in  that  regard  as  respondent  was  willing  to  ac- 
cept.   If  th6re  be  any  question  at  this  late  day  as  to  whether 
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the  rights  of  parties  can  thus  be  determined^  and  if  they  can, 
as  to  wherein  exists  a  basis  for  the  practice  justifying  it  as 
not  involving  judicial  violation  of  the  ancient  right  of  jury 
trial,  no  better  opportunity  is  liable  to  be  presented  for  solv- 
ing it  than  the  one  in  hand. 

Counsel  for  appellant  confidently  assert  that  appellant's 
right  to  an  assessment  of  damages  by  a  fair  and  impartial 
jury,  instead  of  being  compelled  to  submit  to  the  judgment 
of  the  trial  judge  in  lieu  thereof,  has  been  flagrantly  violated, 
and  to  vindicate  such  claim  points  to  this  expression  in  OH- 
len  V.  M.,  8t.  P.  &  S.  8.  M.  R.  Go,  91  Wis.  633-636,  65  N. 
W.  373,  374: 

"The  parties  are  entitled  to  have  an  assessment  of  dam- 
ages made  by  a  fair  and  impartial  jury,  and  to  have  the  im- 
partial judgment  of  the  jury  in  that  behalf." 

That  language  is  similar  to  expressions  indulged  in  where 
the  doctrine  prevails  that  except  in  cases  where  the  excess  al- 
lowed by  the  jury  is  susceptible  of  computation  to  something 
like  mathematical  accuracy,  the  court  has  no  fight  to  say  that 
the  verdict  shall  not  stand  as  rendered,  but  may  stand  at  a 
less  sum,  naming  the  same;  that  if  the  court  deems  the  verdict 
too  large,  in  an  action  for  genej'al  damages  or  in  any  cause  of 
action  where  the  proper  amount  to  be  arrived  at  cannot  be 
determined  by  mere  calculation,  there  is  but  one  course 
rightly  pursuable,  unless  both  sides  consent  to  a  different  one, 
and  that  is  to  set  the  verdict  aside  and  grant  a  new  trial; 
that  to  do  otherwise  would  substitute  the  judgment  of  the 
judge  for  that  which  the  parties  are  entitled  to  have.  It  is 
said,  that  rule  should  be  observed  with  great  strictness  where 
the  verdict  is  pen^erse,  because  such  a  one  is  really  no  verdict 
at  all. 

Doubtless,  unless  the  trial  judge  in  scaling  down  a  verdict 
and  permitting  one  party  to  a  suit  to  accept  the  situation 
thus  created  and  end  the  controversy,  whether  his  adversary 
is  willing  or  not,  determines  the  proper  amount  of  the  verdict 
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from  the  standpoint  of  what,  in  his  judgment,  a  jury  would 
probably  allow,  the  language  of  jurists  and  text-writers,  forci- 
bly as  they  do,  condemning  such  practice  would  seem  to  be 
unanswerable.  Where  such  practice  prevails  rulings  in  that 
regard  will  be  found  accompanied,  especially  in  appellate  ju- 
risdictions, with  expressions  like  these:  "The  amount  so  de- 
termined upon  will  be  a  liberal  allowance  to  the  plaintiff  for 
the  injury:"  "The  sum  which  we  have  named,  if  found  by 
the  jury,  would  not  be  deemed  excessive:"  "So  large  a  sum 
as  that  we  suggest  might  reasonably  have  been  found  by  the 
jury :"  "The  sum  we  have  named  will  fairly  compensate  the 
plaintiff :"  and  also  with  a  vigorous  affirmance  of  the  doctrine 
that  the  judgment  of  the  jury  is  the  proper  test  of  the  amount 
to  be  recovered,  and  that  nothing  can  be  legitimately  substi- 
tuted for  it  against  the  protest  of  either  party.  In  other  cases 
where  the  indications  are  more  or  less  significant  that  the 
rights  of  the  unconsenting  party  were  intended  to  be  ade- 
quately guarded,  expressions  like  these  are  found :  "The  right 
of  tie  trial  court  to  allow  plaintiff  to  remit  the  excess  and 
then  give  him  judgment  for  the  residue  is  almost  universally 
recognized."  Baker  v.  Madison,  62  Wis.  137-151,  22  N.  W. 
141,  683 ;  Corcoran  v.  Harran,  55  Wis.  120-127,  12  K  W. 
468,  471:  "The  verdict  should  have  been  allowed  to  stand 
upon  condition  that  the  plaintiff  remit  the  unreasonable  ex- 
cess/' Eeddles  v.  C.  &  N.  W.  R.  Co.  74  Wis.  259,  42  K  W. 
243 :  "The  trial  court  or  the  appellate  court,  where  the  only 
error  in  the  verdict  is  that  it  is  excessive,  whether  it  be  deemed 
perverse  in  that  respect  or  not,  may  rightly  permit  it  to  stand, 
if  the  plaintiff  consents  to  reduce  it  to  the  proper  amount." 

Now  it  would  seem  to  be  quite  clear  that  if  a  trial  or  appel- 
late court  compels  a  defendant  to  submit,  at  the  plaintiff's 
option,  to  a  judgment  for  less  than  that  named  in  a  verdict, 
held  to  be  fatally  excessive,  thus  enabling  the  plaintiff  to  suc- 
ceed without  a  new  trialj  and  fails  to  guard  against  all  reason- 
able danger  of  impairment  of  the  former's  rights, — as  for 
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example,  if  it  does  so  on  the  basis  of  allowing  a  liberal,  or  full,, 
or,  from  the  judge's  standpoint,  merely  a  fair  compensation 
to  the  plaintiff,  it  invades  the  rights  of  the  defendant.  It 
does  just  what  all  courts  have  declared  cannot  be  Intimately 
'done. 

Further  to  allow  a  verdict  which  is  fatally  excessive  to 
stand  upon  condition  o^  plaintiff  remitting  the  excess,  or  as 
it  is  sometimes  said  as  indicated,  consents  to  a  reduction 
thereof  to  the  proper  amount,  is  likewise  an  invasion  of  such 
right,  imless  the  amount  of  the  excess,  or  the  proper  amount 
of  the  verdict  is  determined  upon  some  basis  which  fairly 
takes  the  judgment  of  a  jury  for  the  guide  instead  of  the  in- 
dependent judgment  of  the  court.  It  is  not  logical  to  so  vig- 
orously defend  the  right  of  jury  trial  in  civil  actions  by  mere 
words  and  accompany  it  by  substituting  therefor,  in  fact,  the 
judgment  of  the  court.  The  right  of  jury  trial  is  as  sacred 
to  the  defendant  as  to  the  plaintiff. 

The  practice  of  treating  fatally  defective  verdicts, — ^the 
right  to  recovery  being  unquestioned, — so  as  not  to  prejudi- 
cially invade  the  rights  of  either  party  and  yet  terminate  the 
litigation  without  the  expense  of  another  trial,  is  in  the  in- 
terests of  public  and  private  justice.  It  is  a  great  boon  to  the 
parties  directly  interested,  and  to  the  public  as  well,  upon 
whom  in  a  great  measure  the  burden  of  judicial  administra- 
tion rests.  Notwithstanding  the  remarks  quoted  from  the 
opinion  of  ]\Ir.  Justice  Newman,  in  GUlen  r.  M,,  St.  P.  <£  S. 
St,  M,  E/Co.  supra,  such  practice  is  firmly  established  in 
this  state,  both  as  to  trial  courts  and  this  court  It  has  beeonie 
the  judicial  custom  in  case  of  a  fatally  excessive  verdict  where 
the  right  to  recover  is  clear,  whether  the  error  is  attributable 
to  pen-ersity  or  not,  and  whether  the  defendant  does  oY  does 
not  consent,  to  permit  the  plaintiff  to  tenninate  the  contro- 
versy without  the  expense  of  a  new  trial  by  consenting  to  take 
judgment  for  an  amount  sufiiciently  under  that  named  by  the 
jury  to  cure  such  error  in  the  judginent  of  the  court  (Baker 
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V.  Madison,  supra)  ;  and  also  to  permit  the  defendant  in  such 
a  situation  to  terminate  the  litigation,  whether  plaintiff  is 
willing  or  not,  by  consenting  to  judgment  for  a  sum  suffi- 
ciently less  than  the  verdict  to,  in  the  judgment  of  the  court, 
cure  the  error  {Rueping  v,  C.  &  N.  W.  J?.  Co.  ante,  p.  310, 
101  N.  W.  710).  That  rule  with  a  legitimate  basis  therefor 
has  been  evolved  in  the  course  of  years  of  judicial  administra- 
tion as  a  most  valuable  means  of  "promptly  and  without 
delay"  tenninating  disputes  between  parties  to  the  end  that,. 
so  far  as  due  course  of  law  will  permit,  wrongs  may  be  rem- 
edied or  prevented  without  that  financial  exhaustion  which 
tends  to  make  men  surrender  valuable  rights  rather  than  to 
persist  in  efforts  to  secure  them  by  legal  means. 

Xo  reason  is  perceived  for  retracing  judicial  footsteps  as 
to  that  practice,  and  no  reason  for  apologizing  for  its  exist- 
ence, while  the  reasons  are  many  for  more  thoroughly  in- 
trenching it  on  a  logical  basis  that  will  meet  all  criticism,  if 
that  has  not  heretofore  been  done.  It  is  believed  that  the  one 
alreadv  established  hero  satisfies  that  essential.  That  re- 
quires  the  sum  imposed  upon  the  defendant,  whether  he  con- 
sents or  not,  giving  the  option  to  the  plaintiff,  to  be  as  small 
as  an  unprejudiced  jury  w6uld  probably  name;  and  the  sum 
to  be  imposed  upon  the  plaintiff,  whether  he  consents  or  not, 
giving  the  option  to  the  defendant,  to  be  as  large  as  an  un- 
prejudiced jury  on  the  evidence  would  probably  name.  This 
court  has,  in  recent  yeai^s  at  least,  in  dealing  with  such  ver- 
dicts endeavored  consistently  to  follow  that  course,  deoiriin,!>' 
it  the  only  one  pursuable,  consistent  with  the  principle  that 
the  right  of  jury  trial  should  not  be  judicially  invaded.  Bax- 
ter V.  C.  &  N.  iV.  B.  Co.  104  Wis.  307,  80  JS^  W.  04-4;  Euep- 
ing  V.  C.  &  N.  W.  R.  Co.,  supra.  In  view  of  this  the  remarks 
in  Qilhn  v.  M.,  8t.  P.  &  S.  S.  M.  R.  Co.  91  Wis.  633,  Q5 
"N.  W.  373,  upon  which  counsel  for  appellant  relies,  are  mis- 
leading, so  far  as  they  suggest  that  there  must  necessarily  be 
a  new  trial  when  there  is  a  perverse  verdict. 
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It  does  not  affirmatively  appear  that  the  trial  court  in  deal- 
ing with  the  verdict  in  question  failed  to  observe  the  practice 
above  indicated  as  to  the  manner  of  determining  the  amount 
for  which  plaintiff  might,  at  his  option,  take  judgment.  We 
must  assume,  therefore,  that  it  endeavored  to  do  so.  In  such 
circimistances  the  trial  court  necessarily  is  required  to  decide 
questions  of  fact.  The  inquiry  in  such  a  case  is,  what  amount 
would  an  unprejudiced  jury,  properly  viewing  the  evidence, 
probably  say  would  be  an  equivalent  for  the  plaintiff's  in- 
juries? Looking  at  the  matter,  of  course,  from  one  stand- 
point, where  the  option  is  to  be  given  the  plaintiff,  and  an- 
other where  it  is  to  be  given  the  defendant;  the  conclusion 
reached  in  solving  such  a  question,  the  same  as  in  other  ques- 
tions of  fact,  must  be  regarded  as  a  verity  upon  appeal,  un- 
less it  appears  from  the  record  to  be  clearly  wrong. 

Applying  the  rule  stated  to  the  evidence  before  us,  we  are 
imable  to  conclude  that  the  verdict  as  reduced  is  excessive,  or 
the  appellant's  right  to  have  an  impartial  jury  determine  the 
measure  of  his  liability  was  prejudicially  invaded.  Liability 
to  compensate  respondent  is  conceded,  and  was  in  the  court 
below.  The  evidence  was  produced  before  the, jury  as  fully  as 
appellant  desired.  The  whole  case  was  spread  before  the  court, 
leaving  but  the  one  question  to  be  solved  of  what  sum  appel- 
lant ought  to  pay  respondent  The  verdict  reached,  though  fa- 
tally excessive,  was  reduced  to  as  small  an  amount  as  any  other 
jury  on  the  same  evidence  would  probably  assess  in  respond- 
ent's favor,  or  as  the  jury  which  heard  the  case,  had  it  acted 
properly,  would  probably  have  assessed  the  same.  The  dis- 
ci*etion  of  the  trial  court,  as  an  original  matter,  respecting  the 
amount  of  money  constituting  a  fair  equivalent  for  the 
wrongs  done  to  respondent,  was  not  made  the  basis  for  the 
judgment  complained  of,  but  its  discretion  respecting  the 
amount  which  the  jury,  had  they  viewed  the  case  properly, 
would  have  awarded  plaintiff,  or  the  amount  which  another 
jury  would  probably  award  resolving  reasonable  doubts  in 
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that  n^ard  against  the  party  favored  with  the  option,  was 
made  such  basis.  Therefore  appellant  has  no  reason  whatever 
to  complain. 

By  the  Court. — The  judgment  is  affirmed. 


Wheeleb,  Respondent,  vs.  Seamaks,  Appellant. 
December  15, 1904r-January  10, 1905 

Trial:  Directing  verdict:  Appeal  and  error:  Exceptions,  iohen  prop- 
erly taken:  Compromiae  and  settlement:  Mutual  mistake:- 
Evidence. 

1.  Where  the  court  directs  a  verdict,  a  motion  for  a  new  trial  Is 

not  necessary  to  permit  the  appellate  court  to  consider  whether 
the  evidence  supports  the  verdict. 

2.  An  exception  should  be  taken  to  the  effective  act  of  the  court, 

and  not  to  a  mere  expression  of  opinion  preliminary  thereto. 

3.  The  record  on  appeal  showed  that  the  trial  judge,  in  declaring 

his  views  on  a  motion  for  direction  of  a  verdict,  closed  with 
the  announcement  that  he  found  no  evidence  which  would 
warrant  a  submission  of  the  case  to  the  jury,  at  which  point 
the  record  stated:  *'To  which  ruling  the  defendant  then  and 
there  duly  excepted.".  This  was  followed  by  a  formal  state- 
ment from  the  court  to  the  jury,  the  direction  of  a  verdict,  and* 
direction  to  one  of  the  jurymen  to  sign  it  as  foreman.  No 
further  exception  appeared.  Held,  that  the  exception  taken, 
though  interpolated  before  the  effective  ruling  of  the  court, 
should  be  deemed  to  apply  to  the  act  of  directing  the  verdict. 

4.  In  an  action  on  a  due  bill  given  in  settlement  of  partnership 

accounts,  the  evidence,  stated  in  the  opinion,  is  held  to  sustain 
the  claim  that  the  settlement  was  based  on  a  mutual  mistake 
as  to  conceded  liability. 

Appeal  from  a  judgment  of  the  circuit  court  for  Sauk 
county:  E.  Ray  Stevens,  Circuit  Judge.    Reversed. 

Some  time  prior  to  April,  1903,  plaintiff  withdrew  from 
partnership  with  the  defendant  in  a  newspaper  and  printing. 
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business,  leaving  in  the  latter's  hands  a  considerable  amount 
•of  current  ledger  accounts,  subject  to  offset  and  uncertainty 
as  to  collectibility,  and  also  about  $228  of  so-called  directory 
accounts,  due  for  advertisements  to  be  inserted  in  a  directory 
which  the  firm  had  in  process  of  issue.  As  to  the  latter,  it  was 
agreed  that  plaintiff  should  receive  one  fourth ;  the  defendant 
being  to  the  work  of  completing  the  issue  of  the  directory  and 
-collecting.  As  to  the  general  ledger  accounts,  they  were  under- 
stood to  belong  equally  to  both,  subject  to  any  indebtedness  of 
the  firm.  Defendant  collected,  and  from  time  to  time  divided 
with  plaintiff,  the  proceeds  of  general  accounts,  until  about 
April  4,  1903,  when  plaintiff  again  inquired  what  moneys 
had  been  received,  and  the  parties  met  at  defendant's  office  to 
^o  over  the  accounts.  It  was  found  that  the  defendant  had 
collected  $60.68  of  ledger  accounts,  above  certain  bills  paid, 
leaving  uncollected  accounts  of  about  $149,  of  uncertain 
value,  and  involved  by  unkno\vn  offsets;  also  directory  ac- 
•counts  aggr^ating  $176.90,  of  which  the  plaintiff's  share 
would  be  $44.20.  As  to  his  right  to  one  half  of  the  $60.68 
and  the  whole  of  the  $44 22, there  was  no  question.  There- 
upon plaintiff  proposed  that  defendant  buy  him  out,  and, 
after  some  chaffering,  defendant  offered  to  give  him  $125  in 
full  settlement  of  all  the  plaintiff's  rights  in  the  accounts  of 
both  classes,  which  plaintiff  accepted,  whereupon  defendant 
gave  a  duebill  for  that  amount.  This  action  was  brought^ 
based  upon  the  settlement  and  the  duebill.  Defendant 
claimed  a  mistake,  in  that,  before  proceeding  to  negotiate  as 
to  a  gross  price  for  purchase,  it  was  mistakenly  assumed 
by  him,  to  the  knowledge  of  the  plaintiff,  that  the  conceded 
indebtedness  consisted  of  $60.68  and  $44.22,  or  a  total  of 
$104.90.  This  was  denied  by  plaintiff,  and,  after  a  trial  to 
a  jury,  the  court  directed  a  verdict  in  favor  of  the  plaintiff 
for  the  amount  of  the  duebill,  less  the  conceded  sum  of  $94.69, 
which  the  defendant  had  paid  him,  viz.,  $30.31.    There  was 
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no  motion  for  a  new  trial,  and  judgment  was  entered  in  ac- 
cordance with  this  verdict,  from  which  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Ed,  C.  Ootiry  and 
G.  Stevens,  and  oral  argument  by  Mr.  Qottry, 

For  the  respondent  there  was  a  brief  by  Orotophorst, 
Evans  <&  Thomas,  and  oral  argument  hj  E.  A.  Evans. 

Dodge,  J".  Respondent  urges  that  we  cannot  consider 
whether  the  evidence  supports  the  verdict,  for  the  reason  th:it 
no  motion  for  new  trial  was  made.  In  this  counsel  labor 
imder  a  misconception.  We  have  no  occasion  to  consider 
whether  the  verdict  is  supported,  but  whether  the  ruling  of 
the  court  directing  such  verdict  was  right  or  wrong.  Since 
that  direction  can  be  proper  only  in  case  there  was  no  evi- 
dence which,  if  believed  by  the  jury,  might  have  supported 
a  different  verdict,  its  correctness  can  be  established  only  by 
■examining  the  evidence,  to  the  extent,  at  least,  of  ascertain- 
ing whether  there  was  any  to  the  contrary.  If  so,  the  ruling 
is  error,  though  there  be  abundant  evidence  to  support  the 
verdict  if  it  had  been  rendered  by  the  jury.  Such  ruling 
made  in  course  of  the  trial  can,  of  course,  be  reviewed,  if  ex- 
ception to  it  be  preserved,  and  it,  with  the  exception,  be 
brought  into  the  record  by  bill  of  exceptions. 

It  is  further  urged,  however,  that  no  exception  was  taken 
to  the  direction  of  a  verdict.  This,  if  true,  would  certainly 
be  fatal.  Holum  v.  C,  M.  &  St.  P.  R.  Co.  80  Wis.  299-303, 
50  N.  W.  99.  We  find  some  support  for  this  contention. 
Upon  plaintiff's  motion  for  such  direction,  the  court  declared 
his  views  as  to  the  rules  of  law  governing  him  thereon,  and 
as  to  the  evidence;  closing  with  the  announcement  that  he 
could  find  none  to  show  mistake  on  defendant's  part  which 
would  warrant  a  submission  of  the  case  to  the  jury.  "To 
which  ruling  the  defendant  then  and  there  duly  excepted," 
«ays  the  record.    The  court  continued,  by  a  formal  statement, 
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that  he  found  no  evidence  to  warrant  submission  of  the  case 
to  the  jury,  and  that  it  became  his  duty  to  direct  a  verdict  for 
plaintiff,  whereupon  he  directed  one  of  the  jury  to  sign  such 
verdict  as  foreman.  No  further  exception  appears.  This- 
presents  very  much  the  appearance  of  a  failure  to  except  to 
the  only  act  which  could  prejudice  the  defendant,  namely,, 
the  direction  of  a  verdict  A  mere  academic  discussion  and 
expression  of  opinion  by' the  court  is  not  prejudicial,  save  as 
it  might  mislead  the  jury.  It  is  only  where  that  opinion  is 
carried  into  effect,  as  by  admitting  evidence,  or,  as  here,  in 
directing  a  verdict  in  pursuance  of  it,  that  a  party's  rights 
suffer.  Strictly,  tlie  exception  should  be  taken  to  that  effect- 
ive act,  and  not  to  the  mere  expression  of  opinion.  In  the 
present  instance,  however,  the  conduct  of  the  trial  court  in 
expressing  his  reasons  and  giving  the  resulting  direction  were 
so  continuous — so  all  one  act — ^that,  with  some  hesitation,  we 
hold  that  this  exception,  though  interpolated  before  full  con- 
summation, must  be  deemed  to  apply  to  the  act  itself.  We 
think  it  must  have  been  so  understood  by  the  trial  judge  and 
opposing  counsel,  so  that  it  served  to  notify  the  former  that 
appellant  protested  the  act  as  erroneous,  so  as  to  give  oppor- 
tunity for  correction,  and  also  notified  him  that  appellant  in- 
tended to  preserve  his  right  to  challenge  that  act  on  appeal. 
These  are  the  real,  practical  purposes  of  noting  an  exception* 
We  conclude,  therefore,  that  the  merits  of  this  ruling  are  be- 
fore us  for  review. 

Turning  to  defendant's  testimony,  we  find  him  to  declare 
that,  after  ascertaining  first  that  the  total  ledger  collections 
were  $60.68,  that  figure  was  set  down  by  each  on  the  sheet 
on  which  the  list  of  such  collections  had  been  set  down  and 
added  up.  Thereupon,  on  another  sheet,  were  put  down 
the  various  directory  accounts  collected;  total  of  $176.90 
reached;  that  divided  by  4,  and  the  result,  $44.22,  as  plaint- 
iff's share,  found ;  then  carried  to  first  sheet,  and  added  to  the 
$60.68 ;  making  total  of  $104.90.    That,  of  course,  on  its  face^ 
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was  a  blunder,  for  only  half  of  the  $60.68  should  have  been 
added  to  the  $44.22.  At  this  stage  plaintiff  asked  defendiint 
to  make  him  an  offer  to  buy  out  all  his  interest,  and,  after 
some  offers  by  plaintiff,  defendant  said,  "Let's  see  what  I 
owe  in  cash  first,"  and  one  or  the  other  said,  "There  is  $60. GS 
and  $44.22  cash  collected;  that  amounts  to  $104.90.';  "It 
was  said  I  owed  him  $104.90.  We  both  figured  I  owed  him 
$104.90."  Thereupon  defendant  offered  $125,  which  plaint- 
iff accepted.  This  is  in  large  measure  contradicted  by  plaint- 
iff, but  receives  some  confirmation  from  the  sheets  of  paper 
on  which  plaintiff  made  figures  at  that  time,  which  shows  the 
figures  "$60.68"  and  "$44.22"  brought  together  on  the  first 
sheet  and  added  together.  Upon  another  sheet,  whereon  was 
made  a  list  of  the  uncollected  accounts,  which  were  the  only 
subject  of  compromise,  there  appears  the  total  $104.90,  with 
the  words  "due  me" ;  thus  indicating  clearly  that  such  errone- 
ous total  of  conceded  indebtedness  was  during  the  negotia- 
tion adopted  by  plaintiff.  This  evidence  clearly  tends  to  show 
that  the  offer  of  $125  by  defendant  was  made  upon  the  mis- 
taken assumption  that  his  conceded  liability  was  $104.90,  in- 
stead of  $74.56,  and  that  plaintiff  knew  it.  That  plaintiff 
also  supposed  the  former  to  be  the  connect  figure,  is  indicated 
by  his  entry  of  such  fact  at  the  time  as  above  stated,  so  that 
tlie  evidence  tends  also  to  show  mutuality  of  the  mistake.  Tt 
hardly  lies  in  plaintiff's  mouth  to  ask  a  court  to  indulge  in  a 
presumption  that,  instead  of  being  mistaken,  he  was  guilty  of 
a  fraud,  in  knowingly  allowing  defendant  to  make  the  scttlo- 
iTient,  by  mistake,  upon  a  wrong  basis.  The  conclusion  is  ob- 
vious that  the  case  should  have  been  submitted  to  the  jurv^ 
and  error  was  committed  in  directing  verdict  for  plaintiff. 

By  the  Court. — Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 

Vol.  123  — 37 
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Slitee,  Appellant,  vs.  Carpentee,  Respondent, 
December  H,  1904 — January  10,  1905, 

Navigable  waters:  Title  to  islands:  Boundaries:  Trespass:  Practice: 
Trial  of  issue  of  fact  by  court:  Necessity  of  findings:  Nonsuit, 

1.  The  grant  of  lands  on  the  bank  of  a  navigable  stream,  made 

without  limitation  or  reservation  as  to  adjacent  islands,  vests 
in  the  purchaser  the  title  to  any  unsurveyed  island  lying  be- 
tween the  bank  and  the  thread  of  the  stream. 

2.  Plaintiff  and  his  assignors  were  the  owners  of  the  lands  on  the 

south  bank  of  a  navigable  river  opposite  which  was  an  unsur- 
veyed island,  the  main  body  of  which  island  lay  south  of  the 
thread  of  the  stream.  Defendant  entered  on  this  island  and 
cut  timber  on  that  part  of  the  island  lying  near  the  south  bank 
of  the  river.  No  separation,  by  conveyance,  of  the  island  from 
the  bank  was  shown.  Held,  that  the  plaintiff  was  entitled  to 
recover  from  the  defendant  the  value  of  the  timber  cut  and 
removed  therefrom. 

3.  Under  sec.  2863,  Stats.  1898,  requiring  upon  trial  of  an  issue  of 

fact  by  the  court,  its  decision  shall  be  made  in  writing,  and 
that  the  judge  shall  state  separately  the  facts  found  by  him, 
and  his  conclusions  of  law  thereon,  when  an  action  is  tried  by 
the  court  without  a  jury,  it  is  error  to  grant  a  motion  of  non^ 
suit,  and  to  thereon  award  judgment  dismissing  the  complaint. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county:  E.  Kay  Stevens,  Circuit  Judge.    Ecversed, 

This  ia  an  action  to  recover  damages  for  cutting  wood  from 
an  island  in  the  Wisconsin  river.  The  plaintiff  is  the  owner 
of  the  fractional  northeast  quarter  of  the  southwest  quarter  of 
section  24,  to\\Tiship  8  north,  range  3  east,  which  is  designated 
as  lot  3.  This  land  lies  adjoining  and  borders  on  the  Wis- 
consin river.  On  the  bed  of  the  river,  bordering  on  plaintiff's 
land,  is  an  island,  which  extends  to  the  west.  The  river  bed 
l)orders  on  fractional  lots  of  land  in  the  same  section,  known 
as  lots  1  and  2,  one  of  which  is  owned  bv  John  L.  Jones,  and 
the  other  by  plaintiff  and  Edward  B.  Sliter.  The  defendant 
is  charged  with  having  cut  growing  timber  from  off  a  portion 
of  this  island  during  the  month  of  January,  1901,  and  there- 
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after,  to  the  damage  of  these  owners.  Plaintiff  is  the  assignee 
of  any  right  of  action  which  John  L.  Jones  and  Edward  B. 
Sliter  may  have  had  against  defendant  on  account  of  the  cut- 
ting of  such  wood.  It  appears  that  the  south  bank  of  the  river 
was  surveyed  by  the  government  in  1833  and  1834,  and  a  rec- 
ord thereof  was  duly  made  under  governmental  authority, 
<jonsisting  of  a  plat  and  field  notes,  and  that  the  title  to  these 
lots  of  land  was  derived  from  the  government.  The  location 
of  these  lots  is  sho\vn  to  be  on  the  Wisconsin  river,  fonning 
the  south  bank  or  shore.  The  land  lying  opposite  these  lots, 
and  forming  the  north  bank  of  the  river,  was  surveyed  and 
platted  by  the  federal  government  in  1841,  and  record  thereof 
was  duly  made,  showing  its  location  by  government  descrip- 
tions. The  land  forming  this  north  bank  of  the  river  lies  in 
the  same  to\\Tiship  with  these  lots.  It  appears  that  an  island 
existed  in  the  river  between  the  shore  of  the  river  bordering 
on  these  lots  on  the  south  and  the  opposite  north  shore  of  the 
river,  which  was  not  surveyed  nor  described,  but  was  noted  by 
outline  on  the  two  plats  of  the  surveys  of  the  township.  The 
outline  and  location  of  the  island  differ  on  these  plats.  From 
the  field  notes  it  appears  that  the  head  or  upper  end  of  the 
island  was  in  front  of  lot  1,  and  exconded  down  the  river  in 
front  of  and  beyond  lots  2  and  3.  The  evidence  shows  that 
the  island  is  separated  from  the  upland  or  bank  of  the  south 
of  the  river  by  a  narrow  part  of  the  river  channel  or  a  slough, 
which  has  been  practically  the  same  since  1853,  and  that  the 
main  part  of  the  river  channel  lies  between  the  island  and  the 
north  shore  of  the  river.  The  south  bank  or  shore  is  rocky 
and  precipitous,  and  has  not  materially  changed  since  the 
survey,  and  the  north  shore  of  the  river  has  but  slightly 
-changed  since  the  government  survey  of  the  shore  in  1841. 
It  is  conceded  that  the  main  body  of  the  island  lies  south  of 
the  line  midway  between  the  two  banks  of  the  river,  and  that 
timber  was  cut  by  defendant  off  the  part  of  the  island  lying 
near  the  south  river  bank,  in  front  of  lots  1,  2,  and  3.    The 
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parties  waived  a  jury,  and  tried  the  cause  before  the  court. 
At  the  conclusion  of  plaintiff's  testimony,  defendant  made  a 
motion  for  a  nonsuit,  which  was  granted.  No  findings  of 
fact  or  conclusions  of  law  were  made  in  the  case.  A  judg- 
ment as  upon  nonsuit  was  granted,  and  for  costs.  Plaintiff 
appeals  from  this  judgment. 

For  the  appellant  there  was  a  brief  by  Thomas  W.  Kituj, 
attorney,  and  Olin  &  Butler,  of  counsel,  and  oral  argument 
by  Mr.  Kin/j  and  Mr,  H.  L.  Butler. 

For  the  respondent  there  was  a  brief  by  Orotophorsty 
Evans  &  Thomas ,  and  oral  argument  hj  E.  A,  Evans. 

SiKBECKER,  J.  The  facts  of  this  case  are  to  the  effect 
that  an  island  formed  on  the  Wisconsin  river  bed,  the  main 
part  of  which  is  in  front  of  the  above-described  land,  desig- 
nated as  lots  1,  2,  and  3 — being  fractional  quarter  sections — 
and  that  plaintiff  and  his  assigns  are  riparian  proprietors 
of  the  bed  of  tlie  river  in  front  of  these  lots  of  land.  It  is 
also  conceded  that  the  greater  part  of  the  island  lies  between 
the  south  bank  of  the  river  and  the  thread  of  the  stream  (i.  e., 
midway  between  the  two  banks),  and  that  this  has  been 
the  situation  since  1853.  There  is  no  contention  but  that 
defendant  did  some  cutting  of  timber  on  the  island  to  the 

south  of  the  lino  midwav  betw-een  the  north  and  south  river 

t/ 

banks ;  thus  being  within  the  river  bed  in  front  of,  and  bor- 
dering on,  the  land  o\vned  by  plaintiff  and  his  assignors. 

It  was  held  in  Chandos  v.  Mack,  77  Wis.  573,  46  IST.  W. 
803,  that  a  grant  of  lands  on  the  bank  of  a  navigable  stream, 
made  without  limitation  or  reservation  as  to  the  adjacent 
islands,  vests  in  the  purchaser  the  title  to  any  unsun^-eyod 
island  lying  between  the  bank  and  the  thread  of  the  stream. 
This  ownership  is  predicated  upon  the  ground  that  the  ripa- 
rian proprietors  in  this  state  are,  by  concession  of  the  state,  the 
ownei-s  of  the  river  bed  adjoining  their  land  to  the  thread  of 
the  stream,  and  that  this  o\vnership  extends  to  any  island 
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or  dry  land  which  may  be  fonned  thereon.  This  rule  is 
affirmed  by  this  court  in  Norcross  v.  Griffiths,  65  Wis.  599, 
27  N.  W.  606;  WUlow  River  Club  v.  Wade,  100  Wis.  86, 
70  K  W.  273;  and  Franzini  v.  Layland,  120  Wis.  72,  97  N. 
W.  499. 

Upon  the  trial  the  court  dismissed  the  complaint,  holding 
that  the  plaintiff  and  his  assigns  had  shown  no  title  to  the 
island.  Since  there  is  no  dispute  but  that  plaintiff  and  his 
assignors  were  the  owners  of  the  river  bank  included  within 
lots  1,  2,  and  3  at  the  time  of  the  alleged  trespasses,  under 
the  established  principle  of  the  foregoing  cases  there  can  be 
no  question  as  to  their  owoiership  of  that  part  of  the  island 
situated  on  the  river  bed  between  this  bank  and  the  thread 
of  the  stream.  There  is  nothing  in  the  evidence  to  indicate 
but  that  this  is  an  unsurveyed  island  formed  upon  that  part 
of  the  bed  of  the  river  which  is  owned  by  the  riparian  pro- 
prietors. Under  such  circumstances,  the  original  grant  by 
the  government  carried  with  it  the  right  of  o\vnership  to  the 
island,  in  all  respects  as  it  did  to  the  bed  of  the  stream.  The 
interest  thus  conveyed  attaches  and  is  appurtenant  to  the 
bank,  and  passes  by  conveyance  of  the  title  to  the  bank,  unless 
it  be  separated  therefrom  by  deed  of  conveyance.  Ifo  such 
separation  as  to  the  lands  in  question  is  shown  to  have  taken 
place.  The  result  is  that  the  plaintiff  and  his  assignors  were 
the  owners  of  the  island  to  the  thread  of  the  stream,  and  of 
the  timber  which  the  defendant  cut  and  removed  therefrom. 

The  court  and  counsel  erroneously  assumed  that  the  prac- 
tice which  would  be  applicable  to  the  trial  of  this  case  before 
a  jury  regulated  the  trial  before  the  court  after  a  jury  had 
been  waived.  Under  this  view,  defendant's  counsel  made  a 
motion  of  nonsuit  at  the  conclusion  of  plaintiff's  testimony, 
which  was  entertained  and  granted;  and,  on  such  ruling, 
judgment  dismissing  the  complaint  was  aw^arded.  This  prac- 
tice has  met  with  disapproval  in  repeated  decisions  of  this 
court    Under  sec  2863,  Stats.  1898,  upon  the  trial  of  a  ques- 
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tion  of  fact  by  the  court  its  decision  shall  be  made  in  writings 
and  the  judge  is  required  to  state  separately  (1)  the  facts 
found  by  him;  and  (2)  his  conclusions  of  law  thereon. 
Though  noncompliance  with  the  statute  in  this  respect  may 
not  be  reversible  error,  the  statutory  requirement  is  plain, 
and  the  decision  in  such  cases  should  state  the  facts  and 
give  the  conclusions  of  law.  Dietz  v.  Neenah,  91  Wis.  422, 
64  N.  W.  299,  65  N.  W.  500;  Yahr  v.  Joint  School  Dist. 
99  Wis.  281,  74  N.  W.  779 ;  Farmer  v.  St  Croix  P.  Co. 
117  Wis.  76,  93  N.  W.  830. 

It  is  obvious  from  the  record  before  us  that  the  question 
of  damages  was  not  tried  and  determined,  resulting  imdoubt- 
edly  from  such  misapplication  of  the  rules  of  practice.  Since 
the  judgment  must  be  reversed,  and  since  the  damages  have 
not  been  determined,  the  trial  court  should  proceed,  upon  the 
return  of  the  case,  to  ascertain  the  damages.  The  court  may, 
in  its  discretion,  allow  further  proof  upon  this  issue. 

Attention  is  called  to  a  clerical  mistake  in  the  record,  in 
that  the  judgment  recites  that  Robert  G.  Siebeckee  acted 
as  presiding  judge  upon  the  trial  of  the  case.  The  record 
shows  that  at  the  time  of  the  trial  E.  Ray  Stevens  was  the 
judge  of  the  circuit  court  for  Dane  county,  and  presided  at 
the  trial. 

By  the  Court. — Judgment  reversed,  and  the  cause  is  re- 
manded 'with  directions  to  award  judgment  in  plaintiffs 
favor  for  such  an  amoimt  of  damages  as  the  court  may  deter- 
mine. 


1 
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MoNsoN,  Appellant,  vs.  Lewis,  Respondent 

December  Ik,  1904 — January  10,  1905, 

Assault  and  battery:  Justification:  Burden  of  proof:  Instructions 

to  jury. 

1.  In  an  action  against  an  OYerseer  of  highways  for  an  assault  and 

battery  upon  one  working  under  him,  an  instruction  given  to 
the  Jury:  "If  the  defendant  in  this  case  ordered  and  directed 
the  plaintiff  to  let  go  of  the  scraper  and  quit  work,  and  dis- 
charged him,  and  the  plaintiff  refused  to  let  go  of  the  scraper 
and  refused  to  quit  work,  then,  after  such  order  and  refusal^ 
the  defendant  had  a  right  to  use  proper  and  reasonable  force 
to  enable  him  to  control  the  scraper  in  question  and  the  Jury 
must  determine  from  all  the  evidence  how  much  and  what  kind 
of  forde  the  defendant  did  in  fact  use,"  is  held  erroneous  in 
that  it  admits  of  the  constructton  that,  if  the  defendant'  had 
discharged  the  plaintiff,  the  defendant  was  entitled  to  take  the 
scraper  from  plaintiff's  possession  by  force,  if  the  force  used 
was  reasonable  and  proper  to  accomplish  the  purpose. 

2.  In  such  case,  where  the  giving  of  the  blow  by  defendant  and  the 

consequent  damage  was  admitted,  an  instruction,  that,  in  this 
case,  as  in  all  other  civil  cases,  the  burden  is  upon  the  plaint- 
iff to  establish  the  facts  essential  to  his  recovery  by  a  pre- 
ponderance of  the  evidence,  is  held  erroneous,  in  that  it  might 
well  be  understood  as  meaning  that  the  plaintiff,  after  proving 
the  blow,  was  obliged  to  prove  that  there  was  no  justification. 

3.  In  assault  and  battery  where  the  blow  and  consequent  damage 

is  admitted  by  the  defendant,  a  prima  facie  case  is  made,  and 
the  burden  then  lies  upon  the  defendant  to  prove  facts  con- 
stituting a  Justification  therefor. 

Appeal  from  a  judgment  'of  the  circuit  court  for  Colum- 
bia county:  E.  Ray  Stevens,  Circuit  Judge.     Reversed. 

This  is  an  action  to  recover  damages  for  an  assault  and 
battery  by  which  the  plaintiff's  arm  was  broken.  The  answer 
alleged  that  at  the  time  of  the  alleged  assault  the  defendant 
was  commissioner  of  highways,  and  that  while  engaged  in  his 
official  duties  the  plaintiff  assaulted  him,  and  while  lawfully 
defending  himself  from  such  assault  he  had  a  personal  en- 
counter with  the  plaintiff,  but  that  the  defendant  acted  only 
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in  lawful  self-defense,  and  used  no  more  force  than,  under 
tlio  circumstances,  was  necessary,  and  that,  if  the  plaintiff's 
arm  was  broken,  it  was  not  through  any  wrongful  act  of  the 
defendant,  but  by  the  wrongful  acts  of  the  plaintiff  himself. 
The  evidence  shows  that  on  the  3d  of  July,  1903,  the  parties 
were  working  on  the  highway  (the  defendant  being  superin- 
tendent of  highways,  and  the  plaintiff  working  under  him), 
and  that  the  plaintiff  was  handling  an  ordinary  scraper, 
the  horses  attached  to  the  scraper  being  driven  by  a  third 
person ;  that  the  defendant  was  not  satisfied  with  the  manner 
in  which  the  plaintiff  handled  the  scraper,  and  an  altercation 
arose  between  them,  which  resulted  in  a  personal  encounter. 
The  plaintiff's  testimony  tended  to  show  that  he  retained 
possession  of  the  scraper,  and  the  defendant  attempted  to 
take  the  scraper  away  from  him,  and  struck  his  arm  in  the 
attempt,  by  which  the  arm  was  broken.  The  defendant's 
testimony  tended  to  show  that  during  the  altercation  the 
scraper  came  to  a  standstill,  and  that  he  then  discharged  the 
plaintiff  from  the  work,  and  the  plaintiff  stood  up  and  let  go 
of  the  scra2)er;  that  thereupon  the  defendant  took  hold  of 
both  handles  of  the  scraper,  and  the  plaintiff  then  tried  to 
take  it  away  from  him,  and  he  (defendant)  struck  the 
plaintiff's  arm  in  defending  his  possession  of  the  scraper. 
There  was  a  verdict  and  judgment  for  the  defendant,  and 
the  plaintiff  appeals. 

Daniel  II,  Grady,  for  the  appellant. 

W.  S,  Stroud,  for  the  respondent. 

Si 

WiNSLOw,  J.  There  was  no  doubt,  under  the  evidence, 
of  the  fact  that  the  defendant  stnick  the  plaintiff  and  frac- 
tured-his  ann;  but  the  principal  disputed  question  seemed 
to  bo  wdiether  the  defendant  struck  the  blow  while  trying  to 
take  the  scraper  from  plaintiff's  possession,  or  whether  the 
I)laintiff  had  entirely  let  go  of  the  scraper,  and  the  defendant 
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had,  without  violence,  taken  it  and  struck  the  blow  while  th 

plaintiff  was  endeavoring  to  i;etakd  it.     In  the  one  case  the 

act  of  defeudant.was  an  attempt  to  take  the  j^roperty  by  force 

from  plaintiff's  possession,  and  in  the  other  case  it  was  an 

attemjDt  to  defend  his  own  possession.     In  this  situation  of 

the  evidence,  the  following  instruction  was  given : 

"If  the  defendant  in  this  case  ordered  and  directed  the 
plaintiff  to  let  go  of  the  scrai)er  and  quit  w^ork,  and  discharged 
him,  and  the  plaintiff  refused  to  let  go  of  the  scraper  and 
refused  to  quit  work,  then,  after  such  order  and  refusal,  the 
defendant  had  a  right  to  use  proper  and  reasonable  force  to 
enable  him  to  control  the  scraper  in  questicm,  and  the  jury 
must  det^nnine  from  all  the  evidence  how  much  and  what 
kind  of  force  the  defendant  did  in- fact  use." 

This  instruction  admits  at  least  of  the  construction  that,  if 
the  defendant  had  discharged  the  plaintiff,  the  defendant  was 
entitled  to  take  the  scraper  from  plaintiff's  possession  by 
force,  if  the  force  used  was  reasonable  and  proper  to  accom- 
plish  the  purpose.  We  do  not  understand  this'  to  be  the  law. 
It  was  held  in  Barnes  v.  Martin,  15  AVis.  240,  tliat  the  owner 
of  property  which  is  in  the  peaceable  possession  of  another 
has  no  right  to  retake  the  property  by  force.  This. principle 
is  based  ujion  public  policy.  It  is  in  the  interest  of  peace 
and  public  order.  Any  other  rule  would  sul)stitute  the  strong 
arm  for  the  court  of  justice,  and  promote  lawbreaking  and 
violence.  The  right  of  the  owner  to  recapture  personal 
property  is  to  be  exercised  only  when  he  may  peaceably  do 
so,  with  the  possible  exception  (notiiecessary  to  be  discussed 
here)  that;  when  the  property  has  been  momentarily  taken 
from  the  owaier  by  force  or  fraud,  it  may  be  lawfully  retaken, 
if  only  reasonable  and  proper  force  be  used.  2  Am.  &  Eng. 
Ency.  of  Law  (2d  ed.)  983;  3  Cyc.  1078.  In  the  present 
case,  plaintiff's  original  possession  of  the  scraper  was  lawful, 
and,  if  he  retained  the  possession  continuously,  the  defendant 
"v\'as  not  justified  in.  using  force  to  take  it  away;  but  if  the 
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plaintiff  let  go  of  it,  and  the  defendant  peaceably  took  posses- 
sion, he  might  defend  such  possession  with  reasonable  and 
proper  force. 

The  court  further  charged  the  jury  that  "in  this  case,  as  in 
all  other  civil  cases,  the  burden  is  upon  the  plaintiff  to  estab- 
lish the  facts  essential  to  his  recovery  by  a  preponderance  of 
the  evidence."  This  might  well  be  understood  as  meaning 
that  the  plaintiff,  after  proving  the  blow,  was  obliged  to  prove 
that  there  was  no  justification  for  it.  This  is  not  the  law. 
The  blow  and  consequent  damage  being  admitted  by  the 
defendant,  a  prima  facie  case  was  made,  and  the  burden  lay 
upon  him  to  prove  facts  constituting  a  justification  therefor. 
Timm  v.  Bear,  29  Wis.  254;  Blalce  v,  Damon,  103  Mass.  199 ; 
2  Greenleaf,  Ev.  (15th  ed.)  §§  95-98. 

By  the  Court. — Judgment  reversed,  and  action  remanded 
for  a  new  trial. 


SMitn,  Appellant,  vs.  IN'grthwestebn  National  Life  In- 
surance Company  of  Minneapolis,  Minnesota, 

Respondent 

Decemher  15,  190^— January  10,  1905. 

Life  insurance:  Assessment  associations:  Statutes:  Impairment  of 
contract  obligations:  Classification  of  members:  Change  to 
stipulated  premium:  Rights  of  assessment  members:  Findings: 
Proof  of  loss:  Maturity  of  policy:  Equity:  Interest, 

1.  An  assessment  insurance  association,  assignor  of  defendant,  en- 
tered into  an  agreement  with  plaintifF  that,  if  he  paid  the  speci- 
fied assessments  as  called  for  up  to  January,  1902,  it  would  pay 
him  the  amount  of  $2,000,  provided  eighty  per  cent,  of  an  as- 
sessment, at  the  specified  rates,  on  all  its  members,  would  pro- 
duce that  amount.  Ch.  270,  Laws  of  1899,  empowered  corpora- 
tions, like  defendant's  assignor,  to  exercise  an  election  to  there- 
after make  contracts  to  accept  from  their  members,  as  the  price> 
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of  their  insurance,  a  stipulated  sum  at  fixed  periods  instead  of 
fixed  sums  at  indefinite  periods,  as  assessments  might  become 
necessary.  Sec.  4,  of  said  ch.  270,  declared  that  the  adoption 
of  the  privileges  offered  should  in  ^no  way  annul,  modify  or 
change  any  existing  contracts  or  liabilities  of  such  existing  cor- 
porations, and  that  any  and  all  such  existing  contracts  and 
liabilities  should  continue  in  full  force  and  effect  the  same  as 
though  such  corporation  had  not  reincorporated  or  qualified 
under  that  act.  Defendant's  assignor  took  the  steps  necessary 
to  authorize  it  to  do  business  under  the  provisions  of  ch.  270, 
and  thereafter  received  no  new  members  upon  an  agreement  to 
pay  assessments,  but  solely  upon  an  agreement  to  pay  a  stipu- 
lated premium.  Thereupon  it  induced  a  large  number  of  its  old 
members,  holding  assessment  certificates,  to  surrender  them 
and  take  out  membership  upon  a  basis  of  a  stipulated  premium^ 
giving  them  as  an  advantage  the  rate  of  premium  based  upou 
their  age  at  the  time  of  originally  becoming  members.  After- 
wards defendant,  by  contract  with  its  assignor,  reinsured  all  of 
its  insurance  outstanding,  took  over  all  its  assets  and  members 
and  assumed  its  liabilities.  Plaintiff  never  surrendered  his 
original  assessment  certificate  but  performed  all  his  part  of 
that  contract.    Held: 

(1)  No  impairment  of  plaintiffs  contract  was  intended  by 
ch.  270. 

(2)  Under  ch.  270,  as  applied  to  pre-existing  assessment 
contracts,  there  was  no  authority  to  make  a  classification  of 
members,  so  that  the  moneys  derived  from  those  existing  be- 
fore the  act  were  alone  applicable  to  the  insurance  contracts 
held  by  them,  while  the  moneys  collected  from  members  enter- 
ing afterward  must  be  exclusively  devoted  to  their  insurance. 

(3)  By  taking  the  stipulated  premium  from  its  new  mem- 
bers, the  corporation  must  be  held  to  have  commuted  and  col- 
lected from  them  in  advance  their  assessments  to  meet  plaint- 
iff's policy. 

2.  A  finding  of  fact  on  any  question  is  conclusive  where  no  excep- 

tion is  reserved  thereto. 

3.  Plaintiff's  certificate  in  an  assessment  insurance  association  was 

not  payable  until  sixty  days  after  proof  of  loss.  Within  twenty 
days  after  maturity  of  the  certificate,  plaintiff  commenced  an 
action  in  equity  to  compel  reinstatement  of  plaintiff's  insurance 
notwithstanding  a  forfeiture  declared  by  defendant,  and  such 
reinstatement  was  adjudged.  Beld,  that  it  was  entirely  proper 
for  a  court  of  equity,  having  obtained  Jurisdiction  over  the  par- 
ties and  the  controversy,  to  proceed  to  enter  a  money  Judgment 
on  the  reinstated  insurance,  it  having  matured  before  trial. 
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4.  In  such  case,  it  not  appearing  when  the  proofs  of  loss  would  haTe 
been  made  but  for  defendant's  repudiation  of  plaintiff's  rights, 
the  court  adopts  the  date  of  service  of  the  complaint  as  the  time 
from  which  the  sixty  days  should  be  computed,  and  allow^s  in- 
terest from  the  later  date. 


Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county:  Warren  D.  TarrxVNt,  Judge.  Modified  and  af- 
firmed. 

For  a  number  of  years  prior  to  1893  there  had  existed  a 
nmtual  insurance  assessment  company  under  the  laws  of 
Wisconsin,  known  as  the  Northwestern  Mutual  Relief  Asso- 
ciation of  iTadison,  Wisconsin,  hereinafter  called  the  "Madi- 
son Company."  That  company  reorganized  under  the  provi- 
sions of  ch.  440,  Laws  of  1891,  and  while  so  existing  issued 
to  the  plaintiff  its  policy  or  certificate  of  membership  dated 
February  24,  189*3,  agreeing,  among  other  things,  that  upon 
January  18, 1902,  he  being  then  alive,  they  would  pay  to  him 
eighty  per  cent  of  an  assessment  levied  and  collected  therefor, 
not  exceeding  $2,000.  The  by-law^  provided  for  assessment 
upon  all  members  of  the  association  upon  the  maturity  of 
any  certificate,  according  to  a  specified  table  graded  according 
to  the  amounts  of  the  respective  policies  and  according  to 
the  age  of  the  members.  These  assessments  were,  by  the  by- 
laws, to  be  divided,  twenty  per  cent,  to  a  reserve  fund,  out  of 
which  was  to  be  paid  the  expenses  of  the  company,  and  eighty 
per  cent  to  a  relief  fund,  out  of  which  was  to  be  paid  the 
])olicyholder  an  amount  not  exceeding  such  eighty  per  cent, 
nor  exceeding  the  stipulated  maximum  of  his  policy.  In 
1899,  by  ch.  270,  Laws  of  1899,  authority  was  given  to  exist- 
ing companies  like  the  Madison  Company,  upon  declaring 
their  intention  so  to  do,  to  conduct  business  upon  a  stipulated 
premium  basis.  At  that  time  the  Madison  Company  had  a 
membership  such  that  eighty  per  cent  of  an  assessment  upon 
all  its  members,  at  the  rates  specified  in  the  by-law  tables, 
largely  exceeded  the  maximum  amount  payable  to  a  certificate 
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holder;  but  the  amounts  which  had  been  accumulated  into 
the  reserve  and  relief  funds  at  that  time  are  not  shown.  The 
Madison  Company  took  the  steps  necessary  to  authorize  it  to 
do  business  under  the  provisions  of  ch.  270,  and  thereafter 
received  no  new  members  upon  an  agreement  to  pay  assess- 
ments, but  solely  upon  the  agreement  to  pay  stipulated  ' 
premium;  and,  shortly  after  such  reorganization,  induced 
a  large  number  of  its  old  members  holding  assessment  cer- 
tificates to  surrender  them  and  take  out  membei*ship  upon  the 
basis  of  stipulated  premium,  but  gave  them,  as  an  advan- 
tage resulting  from  their  old  membership,  a  rate  of  premium 
based  upon  their  ages  at  the  time  of  originally  becoming 
members  instead  of  at  the  higher  rate  which  would  have 
pertained  to  their  ages  at  the  time  thoy  made  application  for 
the  change.  It  was  stipulated,  for  the  purposes  of  this  case, 
that  the  average  per  capita  assessment  upon  the  assessment 
basis  was  eighty-two  cents  to  meet  each  maturing  certificate 
like  plaintiff's,  and  that  the  average  monthly  stipulated 
premium  was  eighty- two  cents. 

On  Aug.  29,  1901,  the  defendant,  a  Minnesota  corporation, 
originally  authorized  to  write  insurance  on  the  assessment 
I.)lan,  but  afterwards  on  the  stipulated  premium  plan,  and 
which  then  had  no  members  upon  the  assessment  plan,  entered 
into  a  written  contract  with  the  Madison  Company,  which 
recited  that  the  two  companies  had  agreed  to  consolidate,  and 
that  the  defendant  reinsured  all  of  the  insurance  outstandiuir 
against  the  Madison  Company,  took  all  the  assets  of  that 
company,  and  took  over  all  its  members  as  members  of  the 
defendant.  The  findings  declare,  without  exception  by  the 
defendant,  that  the  defendant  "therebv  assumed  all  liabilities 
under  the  temis  and  conditions  of  the  plaintiff's  certificate  of 
membership  above  mentioned."  There  is  no  evidence  as  to 
the  amount  of  the  assets  of  the  Madison  Company,  either  in 
its  reserve,  relief,  or  mortuary  funds,  which  were  taken  over 
by  the  defendant.     At  the  time  of  such  consolidation  and 
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reinsurance  there  were  about  3,400  members  of  the  Madison 
Company,  of  whom  about  300  held  assessment  certificates 
generally  like  the  plaintiff's,  and  the  rest  held  stipulated 
premium  policies  or  certificates.  Eighty  per  cent,  of  an 
assessment,  according  to  the  table  of  rates  upon  all  of  the 
members  of  the  Madison  Company  existing  on  April  12, 
1902,  would  have  produced  a  sum  largely  in  excess  of  the 
«$2,000  maximum  of  plaintiff's  certificate.  Eighty  per  cent. 
of  an  assessment  merely  upon  those  members  who  held  tlie 
assessment  certificates  would  have  produced  $188.60.  It  was 
conceded  upon  the  trial  by  the  defendant's  attorney  that  the 
defendant  was  willing  to  pay  the  amount  which  an  assess- 
ment would  produce  on  the  membership  of  the  Madison  Com- 
pany, but  contended  that  no  assessment  could  be  levied  upon 
the  stipulated  premium  members.  The  trial  court  held  in 
accordance  with  this  contention,  and  rendered  judgment  in 
plaintiff's  favor  for  the  $188.60,  with  interest  from  January 
20,  1902,  from  which  judgment  plaintiff  appeals.  There  were 
also  allegations,  prayer,  and  judgment  for  relieving  plaintiff 
from  a  forfeiture  and  requiring  his  reinstatement,  from  which 
neither  party  appeals. 

Frank  E.  Parkinson,  for  the  appellant,  contended,  inter 
alia,  that  a  corporation  cannot  amend  or  change  its  charter 
or  its  by-laws  or  its  contract  of  insurance,  and  thereby  change 
or  destroy  the  substantial  rights  of  its  members,  unless  such 
])ower  is  expressly  reserved  or  unless  the  member  shall  give 
his  express  consent.  Morrison  v.  Wis.  Odd  Fellows'  J/.  L. 
Ins.  Co.  59  Wis.  162;  Painsli  v.  N.  Y.  Produce  ExcJiamfc, 
169  K  Y.  34,  61  N.  E.  977,  979;  Pcdhy  Ciiizens  Nat.G. 
L.  F.  £  P.  Co.  V.  Orr,  27  Ind.  App.  1,  60  N.  E.  716;  Stats. 
1898,  sec.  1748,  subd.  5  ;  Benton  v.  Brotherhood  R.  R.  Brake- 
men,  146  111.  570,  34  N.  E.  939;  Covenant  MtU.  L.  Asso.  v. 
Kentner,  188  111.  431 ;  Seiverts  v.  Nat.  Ben.  Asso.  95  Iowa, 
710,  64  N.  W.  671 ;  Langan  v.  Am.  Leg.  of  Honor,  70  N.  Y. 
JSupp.  663.     AYhen  the  appellant's  right  to  eighty  per  cent 
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of  an  assessment  on  all  the  members  was  once  fixed  in  the 
by-laws  and  his  certificate  of  membership,  no  retroactive  by- 
law or  other  retroactive  act  of  the  company  would  be  tolerated 
to  destroy  his  right.  Peterson  v.  Qibson,  191  111.  3G5  ;  Voigl 
V.  Kerstcn,  164  111.  314;  Covenant  Mut.  L,  Asso.  v.  Tuttle, 
87  111.  App.  309.  Xot  even  will  legislative  authority  validate 
the  act  of  any  company  attempting  by  by-law,  or  by  any 
other  act,  to  reduce  or  change  the  rights  of  its  members. 

• 

Becker  v.  Farmers'  Mnt.  F,  Ins,  Co.  48  Mich.  610 ;  Peterson 
v,  Gibson,  191  111.  365 ;  Covenant  Mut.  L.  Asso.  v.  Eentner, 
188  111.431.    The  member's  consent  cannot  be  taken  by  impli- 
cation.    It  must  be  founded  upon  express,  positive,  clear 
agreement     Benion  v.  Brotherhood  R.  R.  Bralcemenj  146  111. 
570,  34  K.  E.  939;  Philadelphia  <&  R.  R.  Co.  v.  Love,  125 
Pa.  St.  488 ;  Middlesex  Tuminhe  Co.  v.  Swan,  10  ]\rass.  384 ; 
Starling  v.  Supreme  Council,  108  Mich.  440,  66  N.  W.  340. 
Not  only  are  amendments  to  the  by-laws  forbidden,  but  any 
and  all  other  acts  destroying  contract  rights    are  equally 
forbidden.     Becker  v.  Farmers'  Mut.  F.  Ins.  Co.  48  Mich. 
610;  Ins.  Co.  v.  Connor,  17  Pa.  St.  136;  Great  Falls  Mut. 
F.  his.  Co.  v.  Hai-vey,  45  N.  H.  292 ;  Hamilton  Mut.  Ins. 
Co.  v.  Hobert,  2  Gray,  543 ;  N.  E.  Mut.  F.  Ins.  Co.  v.  Butler, 
34  Me.  451 ;  Revere  v.  Boston  Copper  Co.  15  Pick.  351,  363 ; 
Am.  Bank  v.  Baker,  4  Met.  164,  176;  Angell  &  Ames,  Corp. 
339,  345.    The  "good  of  the  order"  does  not  warrant  radical 
changes  or  change  of  contract  rights,  no  matter  how  laudable 
the  change.     It  is  a  question  of  reserved  power  and  not  of 
good  faith.     Gaut  v.  Am.  Leg.  of  Honor,  107  Tenn.  603,  64 
S.  W.  1070 ;  Union  Locks  &  Canals  v.  Towns,  1  N.  H.  44 ; 
Middlesex  Turnpike  Co.  v.  Swan,  10  Mass.  384;  Lan-gan  v. 
Am.  Leg.  of  Honor,  70  X.  Y.  Supp.  663 ;  State  ex  rel.  Atty. 
Gen^  v.  Monitor  Fire  Asso.  42  Ohio  St.  555.     The  express 
power  to  raise  money  by  assessment  excludes  every  other 
power  or  plan.     Kennan  v.  Bundle,  81   Wis.   212,   225 ; 
Rochester  Ins.  Co.  v.  Martin,  13  Minn.  69 ;  Farmers'  &  M. 
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Bank  v.  Baldwin^  23  Minn.  198;  Dietrich  t\  Madison  Relief 
Asso,  45  Wis.  79 ;  Thomas  v.  R.  R.  Co.  101  U.  S.  71 ;  Jemison 
V.  Citizens'  Savings  Bank^  122  N.  Y.  135 ;  Penn,  R.  Go.  v. 
St.  Louis,  A.  <£•  r.  H.  R.  Co.  118  U.  S.  630 ;  Central  Transfer 
Co.  V.  Pullman  P.  C.  Co.  139  U.  S.  24.  The  legislature 
under  no  pretense  whatever,  directly  or  indirectly,  has  any 
po^^'^^  to  invade  the  vested  rights  of  a  contract.  And  much 
less  has  it  the  power  to  authorize  or  to  license  the  board  of 
directors  of  a  corporation  to  do  so.  U.  S.  Const.,  art.  1, 
sec.  9;  N.  Y.  &  N.  E.  R.  Co.  v.  Bristol,  151  U.  S.  55G; 
Lauman  v.  Lebanon  Valley  R,  Co.  30  Pa.  St.  42;  Becker  v. 
Farmers'  Mut.  F.  Ins.  Co.  48  Mich.  610;  Covenant  Mut.  Life 
Asso.  V.  Kentner,  188  111.  431;  The  People  v.  Emjnre  Mni. 
L.  Ins.  Co.  92  N.  Y.  105 ;  Peterson  v.  Gibson,  191  111.  365. 
Consolidating  corporations  cannot  enter  into  contracts  limit- 
ing their  liability  on  the  obligations  of  the  old  corporations. 
It  would  be  intolerable  that  one  company  by  consolidating 
with  another  should  acquire  its  rights  and  property  and  then 
escape  its  liabilities.  Cleveland^  C.  C.  &  St.  L.  R.  Co.  v. 
Prevcitt,  131  Ind.  557;  Lauman  v.  Lebanon  Valley  R.  Co. 
30  Pa.  St.  42 ;  Louisville,  N.  A.  &  C.  R.  Co.  v.  Boney,  117 
Ind.  501;  Polhemus  v.  Fitchburg  R.  Co.  123  N.  Y.  502; 
Thompson  V.  Abbott,  61  Mo.  176;  Grenell  v.  Detroit  Gas  Co. 
112  Mich.  70,  70  N.  W.  413 ;  Columbus,  C.  £  I.  C.  R.  Co. 
V.  Skidmore,  69  111.  566;  Western  Union  R.  Co.  v.  Sinith,  75 
111.  496 ;  Indianapolis,  C.  &  L.  R.  Co.  v.  Jones,  29  Ind.  465. 
For  the  respondent  there  was  a  brief  by  Burr  W.  Jones, 
attorney,  and  Brown  &  Kerr,  of  counsel,  and  oral  argument 
by  Mr.  Jon^s. 

Dodge,  J.  The  Madison  Company  entered  into  an  agree- 
ment with  plaintiff  that,  if  he  paid  the  specified  assessments 
as  called  for  up  to  January,  1902,  it  would  pay  him  the 
amount  of  $2,000,  provided  eighty  per  cent,  of  an  assessment, 
at  the  specified  rates,  on  all  its  members,  would  produce  that 
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amount  Plaintiff  has  performed  his  part  of  the  agreement, 
and  defendant  now  contends,  and  the  trial  court  has  held, 
that  he  must  be  satisfied  to*  receive  the  amount  of  an  assess- 
ment on  only  about  one  tenth  of  all  the  members.  The 
inquiry  is  at  once  suggested,  what  has  occurred  to  accomplish 
such  modification  ?  Not  much  aid  is  offered  by  respondent's 
brief  in  discovering  an  answer  to  that  query.  The  burden  of 
the  argument  is  cast  in  support  of  the  contention  that  it 
might  have  been  accomplished  by  a  by-law  or  by  a  statute 
without  invasion  of  constitutional  prohibition  against  impair- 
ing obligation  of  contract;  the  former  under  reserved  power 
to  make  or  change  by-laws,  the  latter  under  reserved  power 
in  legislature  to  change  corporate  charters.  As  to  the  first  of 
these  it  is  sufficient  to  note,  first,  that  the  reservation  of  power 
to  change  by-laws  is  expressly  limited  so  that  "the  amount 
of  the  benefit  shall  not  be  reduced;"  but,  further,  there  is 
no  evidence  that  the  by-laws  of  the  Madison  Company  ever 
were  changed  after  1892.  If  modification  of  plaintiff's  con- 
tract rights  is  to  be  ascribed  to  any  statute,  none  is  sug- 
gested, except  ch.  270,  Laws  of  1899,  which,  generally  speak- 
ing, empowered  corporations  like  the  Madison  Company 
to  exercise  an  election  to  thereafter  make  contracts  to  accept 
from  their  members,  as  the  price  of  their  insurance,  a  stipu- 
lated sum  at  fixed  periods  instead  of  fixed  sums  at  indefinite 
periods,  as  assessments  might  become  necessary.  In  constru- 
ing such  statute  it  must  be  remembered  that  the  state  has  only 
reserv^ed  power  to  modify  the  contract  between  itself  and  the 
corporation  which  is  involved  in  the  latter's  charter  or  fran- 
chise, and  that  the  constitutional  prohibition  against  impair- 
ing the  obligation  of  contracts  was  in  full  force  in  protection 
of  any  contracts  which  a  corporation  might  have  made  with 
others.  Nazro  v.  MercJiants'  Mut.  Ins.  Co.  14  Wis.  295 ; 
Kenosha,  E.  &  B.  I.  B.  Co.  v.  Marsh,  17  Wis.  13, 18.  In  the 
law  in' question,  however,  we  find  the  legislature  expressly 
declaring  that  the  adoption  of  the  privilege  it  offers  to  such 
Vol.  123  --38 
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corporations  "shall  in  no  way  annul,  modify  or  change  any 
existing  conti'acts  or  liabilities  of  such  existing  corporation, 
and  any  and  all  such  existing  contracts  and  liabilities  shall 
continue  in  full  force  and  effect  the  same  as  though  such 
corporation  had  not  reincorporated  or  qualified  under  this 
4ict."  (Sec.  4.)  So  we  must  conclude  that  the  legislature  in- 
tended no  impairment  of  plaintiff's  contract,  and  any  dis- 
cussion of  its  powers  in  that  respect  is  but  academic. 

Counsel  seem  to  assume  that  the  act  of  1899  authorized, 
if  not  required,  an  existing  corporation,  availing  itself  of 
the  privileges  thereby  granted,  to  make  a  classification  of  its 
members  so  that  the  moneys  it  derived  from  those  existing 
before  the  act  were  alone  applicable  to  the  insurance  contracts 
held  by  them,  while  the  sums  collected  from  members  entering 
aftenvard  must  be  exclusively  devoted  to  their  insurance. 
They  press  upon  our  attention  ca^es  of  which  Svpreme  Lodge 
K.  P.  V.  Knight,  117  Ind.  489,  20  N.  E.  479,  is  perhaps 
the  strongest,  where  a  fraternal  order,  having  at  first  only  one 
class  of  members,  afterward,  by  by-law,  established  other 
classes,  each  by  itself  mutual,  but  having  no  interest  in  the 
funds  of  any  other  class.  Conceding,  without  deciding,  that 
some  such  legislation  or  by-law  might  have  been  valid,  we 
"find  nothing  of  the  sort  in  the  act  of  1899,  and,  as  already 
stated,  we  find  no  by-law.  That  statute,  while  preserving 
"imimpaired  and  unmodified  the  agreement  to  pay  to  each  old 
member  the  sum  specified  out  of  an  assessment  to  be  collected 
from  all  its  members,  authorized  the  corporation  to  contract 
with  new  members  for  payment  of  the  sum  estimated  to 
be  sufficient  to  meet  all  expenses  and  insurance  obligations 
of  the  company,  at  an  agreed  time  and  rate,  with  power  of 
further  assessment  if  the  estimate  should  at  any  time  prove 
inadequate.  In  this  is  nothing  to  indicate  that  the  sums  so 
collected  from  the  new  members  could  not  be  applied  to  the 
old  obligations  of  the  corporation ;  no  authority  to  so  agree- 
True,  it  is  required  that  there  be  accumulated  and  maintained 
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a  reserve  fund  of  certain  minimum  to  meet  the  life  policies 
written  under  the  new  system,  but  there  is  no  requirement 
that  the  premiums  upon  such  policies  shall  be  entirely  devoted 
to  that  end.  They  might  be  fixed  at  such  a  rate  as  to  produce 
a  greater  amount.  Nor  was  there  any  requirement  that  such 
reserve  be  accumulated  exclusively  from  the  stipulated  prem- 
iums. Any  receipts  of  the  corporation,  except  on  limited  pay- 
ment policies  (section  7),  might  be  carried  to  such  reserve, 
including  assessments  collected  from  old  policy  holders. 
True,  it  is  in  evidence  that  no  assessments  ever  have  been 
^0  used,  but  we  find  nothing  in  the  statute  to  prevent  it. 
After  most  careful  study  of  ch.  270  as  applied  to  pre-existent 
assessment  companies,  we  can  find  nothing  to  warrant  any 
independence  of  one  class  of  "members  from  another.  The 
methods  of  the  collection  of  the  price  of  the  insurance  differed, 
but  all  sums  collected,  by  whatever  method,  became  the  funds 
of  the  corporation,  subject  to  be  used  to  discharge  its  obliga- 
tions as  they  matured. 

But  it  is  said  the  plaintiff  is  only  entitled  to  eighty  per 
-cent  of  what  the  company  can  collect  by  an  assessment,  and, 
except  as  to  the  simi  of  $188.60,  the  company  can  collect 
nothing  by  an  assessinent,  because  it  is  bound  by  contract 
with  the  later  members  to  acceptance  of  stipulated  premiums ; 
also  it  is  objected  that  the  by-laws  existing  when  plaintiff's 
policy  was  issued  declared  that  his  only,  form  of  action  should 
be  to  compel  the  levy  of  an  assessment.  These  objections 
are  superficial.  If  the  contract  had  been  made  by  an  indi- 
vidual to  pay  the  amount  he  could  collect  by  assessment  at 
a  specified  rate  upon  a  certain  list  of  persons,  we  apprehend  no 
one  would  doubt  his  liability  to  a  money  action  if  it  appeared 
that  such  individual  had  entered  into  a  subsequent  agreement 
with  some  of  his  other  policy  holders  to  accept  certain  stipu- 
lated amounts  in  satisfaction  of  their  liabilitv  to  assessment 
and  had  received  such  amounts.  None  would  doubt  that,  in 
legal  effect,  he  had  collected  the  assessments.     We  cannot 
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view  the  situation  of  the  Madison  Company  differenCly.  Bj 
the  act  of  1899  it  was  given  the  power  to  make  exactly  such 
an  agreement  as  that  above  supposed,  and  did  make  it  with 
all  the  new  members.  Indeed,  as  to  2,960  of  them,  who  had 
formerly  been  assessment  members,  it  allowed  them  a  credit 
or  benefit  because  of  their  interest  in  a  fund  which  had  been 
accumulated  out  of  the  excess  of  assessments  which  plaintifE 
and  otfiers  had  paid  up  to  that  time.  This,  if  done  for  the 
purpose  of  inducing  them  to  withdraw  from  the  assessment 
class  in  order  to  reduce  the  amount  of  plaintiff's  demand 
against  the  company,  would  be  such  bad  faith  as  to  close  the 
company's  mouth  to  any  defense  based  thereon.  We  think  it 
plain  that,  by  taking  the  stipulated  premiums  from  its  new 
members,  the  Madison  Company  must  be  held  to  have  com- 
muted and  collected  from  them  in  advance  their  assessments 
to  meet  the  plaintiff's  policy. 

It  is  further  contended  that,  although  the  Madison  Com- 
pany might  have  been  liable  for  the  whole  amount  of  plaint- 
iff's certificate,  the  respondent  is  not  so  liable  because  of 
limitations  imposed  in  the  contract  of  consolidation  made 
between  the  two  corporations.  We  pass  the  question  whether 
the  defendant  could  take  over  all  the  property,  mortuary 
funds,  reserve,  and  the  like  of  another  insurance  company, 
and  at  the  same  time,  by  contract  with  that  company,  limit 
or  diminish  the  existing  rights  of  its  policy  holders.  In  this 
instance  the  consolidation  agreement  expressly  assumes  all 
the  liabilities  of  the  Madison  Company,  subject  only  to  the 
articles  and  by-laws  of  the  defendant;  but  no  such  articles  or 
by-laws  were  offered  in  evidence,  except  a  statute  of  Minne- 
sota which,  perhaps,  enters  into  them,  and  which  provides 
that  in  case  of  consolidation  the  new  company  shall  be  liable 
for  the  payment  of  all  obligations  of  the  consolidated  com- 
panies. Hence  there  is  no  proof  to  limit  the  complete  assump- 
tion by  defendant  of  the  Madison  Company's  liability  to 
plaintiff.     Any  such  question  is,  however,  foreclosed  by  the 
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finding  of  the  fact  that  such  assumption  was  made,  since 
defendant  leserved  no  exception  thereto. 

Since  it  is  conceded  that  eighty  per  cent,  of  an  assessment 
at  the  agreed  rates  upon  all  the  members  of  the  Madison 
Company  still  members  of  the  defendant  company,  or  even 
upon  those  who,  as  we  hold,  have  already  paid  their  assess- 
ments in  the  commuted  form  of  stipulated  premiums,  would 
considerably  exceed  the  $2,000  maximum  of  plaintiff's  cer- 
tificate, we  can  find  no  escape  from  the  conclusion  that  de- 
fendant was  and  is  liable  to  him  for  that  amount. 

Some  objection  is  suggested  to  plaintiff's  right  to  recover 
upon  .the  certificate  because,  by  its  terms,  it  was  not  payable 
until  sixty  days  after  proofs  of  loss.  No  formal  proofs  of 
loss  had  been  made,  because  the  defendant  declared  the 
certificate  forfeited  and  refused  to  send  blanks  for  proofs. 
This  action,  however,  was  commenced  within  about  twenty 
days  after  maturity  of  certificate,  viz.,  February  7,  1902. 
This  might  be  a  serious  obstacle  to  the  maintenance  of  an 
action  at  law  upon  the  certificate,  but  the  fact  is  that  this 
action  was  primarily  one  in  equity  to  compel  reinstatement 
of  plaintiff's  insurance  notwithstanding  a  forfeiture  in  Au- 
gust, 1901,  and  such  reinstatement  is  adjudged  without  appeal 
by  defendant  For  these  reasons  it  is  entirely  proper  for  the 
court,  in  equity,  having  acquired  jurisdiction  over  the  parties 
and  the  controversy,  to  proceed  to  do  complete  justice,  though 
part  of  the  relief  consists  of  mere  money  recovery,  and,  the 
money  being  due  before  trial,  no  insuperable  obstacle  to  judg- 
ment for  its  recovery  exists.  We  find  no  sufficient  evidence 
as  to  when  proofs  would  have  been  made  but  for  defendant's 
repudiation  of  plaintiff's  right;  hence  we  adopt  the  date  of 
the  service  of  the  complaint,  February  20,  1902,  since  that 
document  gave  all  needed  information  for  adjustment  The 
actual  payment  should  have  been  within  sixty  days  from  that 
date,  to  wit,  April  21st ;  hence  interest  should  then  commence. 
Laycock  v.  Parker,  103  Wis.  161, 187,  79  K  W.  327. 
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By  the  Court. — Judgment  appealed  from  is  modified  as 
of  its  date  by  changing  the  amount  of  damiiges  from  $206.45 
to  $2,265,  and  the  total  to  $2,310.49,  and  as  so  modified  is 
afllrmed ;  appellant  to  recover  costs  in  this  couiti 

^lEBECKER^  J.,  took  no  part. 


RoBEBTS  and  another,  Appellants,  vs.  MoWatty,  Sheriff^ 

and  another.  Respondents. 

Decemher  15,  WOJf-^on'^J'^'ry  ^0,  1905. 

Sales:  When  title  passes:  Instructions  to  jury:  Evidence. 

1.  Whether  or  not  title  to  a  stock  of  goods  sold  hajs  vested  in  the 

vendees  must  be  ascertained  from  the  terms  of  the  agreement* 
if  the  phraseology  employed  clearly  expresses  it;  but  if  it  can- 
not be  so  ascertained,  then  resort  must  be  had  to  the  conduct  of 
the  parties  as  explained  by  commonly  accepted  usages  in  deal- 
ing with  the  subject-matter. 

2.  On  the  exchange  of  a  stock  of  goods  for  lands,  the  written  con- 

tract was  not  sufficiently  explicit  In  its  terms  to  declare  the  in- 
tention of  the  parties  as  to  when  title  to  the  goods  was  to  pass. 
In  submitting  this  question  to  the  jury,  the  court  instructed 
them:  "When  anything  is  to  be  done  by  one  who  sells,  or  by  the 
mutual  concurrence  of  both  parties,  for  ascertaining  the  price 
of  goods,  as  by  weighing,  testing,  or  measuring  them,  or  there 
is  something  indicating  an  intention  to  postpone  the  transfer 
of  the  property  until  the  fulfillment  of  any  specific  conditions, 
the  performance  of  such  conditions  is  presumed  to  be  a  condi- 
tion precedent  to  the  transfer  of  the  title  to  the  property,  and 
in  such  case  the  title  does  not  pass  until  such  cofiditions  have 
been  performed.*'  Held,  that  such  instruction  was  erroneous 
in  that  It  amounted  to  a  direction  that,  if  any  of  the  conditions 
enumerated  in  the  instruction  were  found  to  exist,  then  it  was 
conclusively  presumed  that  title  did  not  pass  until  the  condi- 
tions had  been  performed. 

3.  In  such  case,  proof  of  such  condition  is  received  and  submitted 

to  ascertain  whether  the  parties  Intended  that  title  should  pass 
when  the  agreement  to  sell  was  made,  or  at  some  subsequent 
stage  of  the  transaction.  Language  in  Bmith  v.  Wisconsin  f. 
Co,  114  Wis.  151,  explained.  « 
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4.  An  instruction  to  the  Jury,  in  effect,  that  they  must  weigh  and 
consider  much,  if  not  most,  of  the  testimony  that  has  been  in- 
troduced, criticised,  though  held  not  so  indefinite  as  to  consti- 
tute grounds  for  reversal. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county :    E.  Ray  Stevens,  Circuit  Judge.     Reversed. 

In  1903  Romanjzo  Parks  and  John  Parks  were  engaged  in 
business  at  Middleton,  Dane  county,  Wisconsin.  They  owned 
and  had  in  their  possession  at  this  place  a  stock  of  hardware. 
.They  had  engaged  a  Mr.  Gray  to  secure  a  purchaser  of  the 
stock  in  bulk,  or  an  exchange  thereof  for  other  property. 
Plaintiffs  owned  a  tract  of  real  estate  in  Price  county.  They 
and  the  Parks  brothers  negotiated  for  an  exchange  of  proper- 
tied, resulting  in  the  making  of  a  contract  on  Jime  26,  1903, 
whereby  plaintiffs,  in  consideration  of  $5,600,  to  be  paid  them 
by  R.  Parks  and  J.  Parks  in  the  manner  specified  in  the 
contract,  did  agree  to  and  did  sell  them  this  real  estate,  bar- 
gaining and  agreeing  to  convey  a  good  title,  free  and  clear 
from  incumbrances  and  liens.  It  was  further  agreed  as  fol- 
lows : 

^^n  consideration  of  the  foregoing  agreement  [R.  Parks 
and  J.  Parks]  hereby  sell,  assign,  transfer  and  convey  unto 
[plaintiffs]  as  part  consideration  hereof,  a  stock  of  hardware 
merchandise  of  good  title  and  clear  of  lien  or  incumbrance, 
.  .  .  the  same  to  be  applied  on  the  purchase  price,  at  the 
invoice  price  to  be  fixed  by  an  invoice  to  be  made  commencing 
Monday,  June  29,  1903,  and  completed  as  soon  as  possible, 
said  stock  to  be  invoiced  under  the  supervision  of  some  person 
expert  in  hardware  prices  to  be  selected  by  [plaintiffs],  the 
balance  of  the  purchase  price  to  be  paid  as  soon  as  the  invoice 
is  completed  and  not  later  than  July  1st,  1903." 

It  was  further  agreed  that  the  stock  of  hardware  should 
not  exceed  in  amount  the  sum  of  $2,800;  that  plaintiffs  as- 
sumed the  lease  of  the  store  building  wherein  the  stock  was 
kept  for  two  months  from  July  1,  1903,  and  that  the  lease 
should  be  canceled  by  agreement  with  the  owner  before  July 
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1,  1903,  plaintiffs  to  pay  two  thirds  and  the  Parks  brothew 
one  third  of  the  cost  of  such  cancellation ;  that  any  commis- 
sion cl  0  Mr.  Gray  for  bringing  the  parties  to  this  exchange 
of  properties  tc^ether  was  to  be  paid  by  them  in  the  same 
proportion,  respectively,  as  the  cost  of  cancelling  the  lease ; 
and  that  plaintiffs  were  to  and  did  pay  Mr.  Parks  the  expense 
of  the  trip  to  inspect  the  real  estate.  A  Mr.  Thorsness  was 
selected  by  plaintiffs  as  expert  in  fixing  the  invoice  price  of 
the  hardware.  The  taking  of  the  inventory  was  commenced 
on  the  morning  of  June  29th,  and  continued  to  llie  evening 
of  June  30th ;  Mr.  Thorsness,  the  plaintiff  BobeHs,  and  the 
two  Parks  brothers  taking  part.  On  the  following  day,  July 
1st,  Romanzo  Parks  took  no  part.  The  other  parties  at- 
tempted to  continue  invoicing,  but  disagreed  as  to  the  invoice 
price  of  articles,  and  did  not  finish  invoicing  on  this  day. 
The  invoicing  was  then  suspended,  plaintiffs  claiming  that 
it  was  agreed  to  be  resumed  on  the  following  Tuesday,  July 
7th.  The  other  conditions  of  the  contract  as  to  the  payment 
of  rent  and  cancellation  of  the  lease  of  the  store  buildng, 
the  adjustment  of  Mr.  Gray's  commission,  the  furnishing  of 
the  abstract  and  delivery  of  a  deed  of  the  real  estate,  had  not 
been  executed  at  the  time  of  tlie  levy  made  by  defendants. 
Plaintiffs,  as  the  alleged  o^vners  of  this  stock  of  hardware 
under  this  contract,  bring  this  action  to  recover  the  value 
of  the  goods  so  taken  by  defendants  under  an  execution  levy 
against  Parks  brothers.  The  defendants,  acting  in  the  ca- 
pacity of  sheriff,  claim  the  right  to  seize  this  merchandise  as 
the  property  of  the  Parks  brothers  for  the  benefit  of  their 
creditors,  and  assert  that  the  Parks  brothers  are  the  owners 
thereof,  and  that  the  attempted  exchange  of  this  stock  of  hard- 
ware is  fraudulent  and  void  as  to  the  creditors  of  Parks 
brothers.  The  action  was  tried  before  the  court  and  a  jury, 
A  special  verdict  was  rendered,  finding  that  no  fraud  as  to 
creditors  of  the  Parks  brothers  was  practiced  by  the  parties 
in  making  the  above  contract ;  that  the  title  to  the  stock  did 
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not  pass  to  plaintiffs  when  the  contract  was  executed;  and 
the  title  was  in  the  Parks  brothers  at  the  time  of  the  execu- 
tion levy  on  July  11,  1903.  Upon  this  verdict  the  court 
awarded*  judgment  in  defendants^  favor,  dismissing  the  ac- 
tion, and  for  costs.    This  is  an  appeal  from  such  judgment. 

E.  F.  Hamilton,  attorney,  and  Rufus  B.  Smith,  of  counsel, 
for  the  appellants. 

For  the  respondents  there  was  a  brief  by  Bird  &  Gilman, 
and  oral  argument  by  Geo,  W.  Bird  and  F.  W.  Hall, 

SiEBECKER,  J.  The  jury  found  that  the  transaction  be- 
tween plaintiffs  and  the  Parks  brothers  was  without  fraud 
as  to  creditors.  This  leads  to  the  inquiry :  What  effect  is  to 
be  given  the  written  contract  between  plaintiffs  and  the 
Parks  brothers  in  reference  to  the  passing  of  title  of  the 
stock  of  hardware  covered  by  it  ?  Whether  or  not  the  title  to 
the  goods  sold  vested  in  the  vendees  under  circumstances  like 
these  depends  upon  the  intention  of  the  parties.  This  fact 
must  be  ascertained  from  the  terms  of  the  agreement,  if  the 
phraseology  employed  clearly  expresses  it ;  but,  if  it  cannot 
be  so  ascertained,  then  resort  must  be  had  to  the  conduct  of 
the  parties  as  explained  by  commonly  accepted  usages  in 
dealing  with  the  subject-matter.  As  stated  in  State  ex  rel. 
Vilas  V.  Wharton,  117  Wis.  558,  94  K  W.  359 : 

"The  ultimate  rule  to  be  deduced  from  all  the  authorities 
is,  however,  the  reasonable  one,  namely,  that  when  neither 
the  statute  of  frauds  nor  rights  of  creditors  are  involved,  the 
title  passes  when  the  parties  intend  it  to,"  and  "that  certain 
facts,  or  the  absence  of  others,  are  held  to  confirm  or  refute 
the  inference,  as  a  fact,  of  an  intent  that  title  pass  at  any 
given  state  of  the  transaction ;"  citing  a  number  of  cases. 

The  court  held  that  the  contract  on  its  face  was  not  suffi- 
ciently explicit  in  its  terms  to  declare  the  intention  of  the 
parties  as  to  when  title  to  the  goods  was  to  pass,  and  there- 
fore resorted  to  proof  of  the  facts  and  circumstances  of  the 
transaction  to  ascertain  the  intent  of  the  parties  upon  this 
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subject  This  ruling  is  correct,  since  the  contract  fails  to- 
disclose  the  intent  when  title  to  the  stock  of  hardware  should 
pass.  In  submitting  this  question  for  determination  to  the- 
jury,  the  court  instructed  them  as  follows : 

"When  anything  is  to  be  done  by  one  who  sells,  or  by  thfr 
mutual  concurrence  of  both  parties,  for  ascertaining  the  price 
of  goods,  as  by  weighing,  testing,  or  measuring  them,  or  there 
is  something  indicating  an  intention  to  postpone  the  transfer 
of  the  property  until  the  fulfillment  of  any  specific  conditions^ 
the  performance  of  such  conditions  is  presumed  to  be  a  con-^ 
dition  precedent  to  the  transfer  of  the  title  to  the  property, 
and  in  such  case  the  title  does  not  pass  until  such  conditions- 
have  been  performed,'* 

This  instruction  amoun*©-  to  a  direction  that,  if  any  of  the 
conditions  enumerated  in  the  instruction  were  found  to  exist, 
then  it  is  conclusively  presumed  that  title  did  not  pass  until 
the  conditions  have  been  performed.  This  is  not  the  legal 
effect  of  proof  of  such  conditions.  Proof  of  them  is  received 
and  submitted  to  ascertain  whether  the  parties  intended  that 
title  should  pass  when  the  agreement  to  sell  was  made,  or  at 
some  subsequent  stage  of  the  transaction.  The  instruction- 
was  evidently  framed  with  a  view  to  incorporating  the  rule 
expressed  in  the  decision  of  Smith  v.  Wisconsin  I,  Co.  114 
Wis.  151,  89  N.  W.  829,  wherein  it  is  stated:  "The  per- 
formance of  these  conditions  is  presumed  to  be. a  condition 
precedent  to  the  transfer  of  the  property."  These  terms 
should  not  be  read  to  declare  that  the  existence  of  such  condi- 
tions conclusively  prove  that  title  did  not  pass  until  they 
had  been  performed. 

Another  exception  is  urged  to  the  following  instruction: 
"In  answering  this  question  [6]  you  must  weigh  and  con- 
sider much,  if  not  most,  of  the  testimony  that  has  been  intro- 
duced"— as  ^nisleading  to  the  jury  in  permitting  them  to 
arbitrarily  reject  t-estimony  which  might  be  material.  The 
instruction  may  not  be  so  indefinite  as  to  constitute  reversible 
error,  but  we  deem  it  best  to  call  attention  to  it,  so  that  the 
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uncertainty  of  its  application  to  the  evidence  may  be  cor- 
rected. Since  a  new  trial  must  be  ordered,  we  do  not  deem  it 
necessary  to  discuss  other  exceptions  argued,  because  they 
will  probably  not  arise  upon  another  trial. 

The  case  seems  to  have  been  tried  and  finally  decided  upon 
the  theory  that  a  determination  of  the  question  of  fraud,  and* 
when  title  to  this  stock  of  hardware  passed,  decided  all  the 
issues  between  the  parties.  We  are  not  advised  by  anything 
in  the  record  whether  counsel  for  the  respective  parties 
brought  to  the  court^s  attention  or  whether  the  court  passed 
upon  the  right  of  the  defendants  to  seize  this  property  for  the- 
benefit  of  the  creditors  of  the  Parks  brothers,  and  take  it 
from  those  in  possession,  while  th%  invoice  was  being  taken 
with  a  view  to  carrying  out  the  contract  of  sale.  If  plaintiffs 
were  in  possession,  either  solely  or  jointly  with  the  Parks 
brothers,  the  question  as  to  what  rights  inhere  in  such  posses- 
sion may  necessarily  require  determination  to  make  a  judg- 
ment conclusive  as  to  the  rights  of  all  interested  parties. 

By  the  Court. — Judgment  is  reversed,  and  the  cause  is 
remanded  for  a  new  trial. 


Sandon,  Executrix,  Appellant,  vs.  Sandon,  by  guardian  ad 

liiemy  Respondent. 

•   Deceml)er  15,  190J^— January  10,  1905. 

Wills:  Child  adopted  ty  testator  after  execution  of  will:  Rights  as^ 
distributee:  Evidence:  Declarations  of  testator:  Order  of  adop- 
tion, 

1.  Under  sec.  4024,  Stats.  1898  (declaring  that  a  child  adopted  pur- 
suant to  provisions  of  the  preceding  sections  shall  be  deemed^ 
for  the  purposes  of  inheritance  and  succession  by  such  child, 
and  all  other  legal  consequences  and  incidents  of  the  natural 
relation  of  parents  and  children,  the  same  to  all  Intents  and 
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purposes  as  if  the  child  had  been  born  in  lawful  wedlock  of 
such  parents  by  adoption),  and  sec.  2286  (providing  that  when 
a  child  shall  have  been  bom  after  the  making  of  his  parents' 
will,  and  no  provision  shall  be  made  therein  for  him,  such  child 
shall  have  the  same  share  In  the  estate  of  the  testator  as  if  he 
had  died  intestate;  and  the  share  of  such  child  shall  be  as- 
signed to  him  as  provided  by  law  in  case  of  intestate  estates, 
unless  it  shall  be  apparent  from  the  will  that  it  was  the  in- 
tention of  the  testator  that  no  provision  should  be  made  for 
such  child),  the  rights  under  a  will  of  a  child  legally  adopted, 
are  equivalent  to  those  of  a  child  bom  in  wedlock. 

2.  E.,  nine  days  after  the  execution  of  a  will,  was  legally  adopted 

by  the  testator.  The  will  was  plain  and  unambiguous,  and  dis- 
tributed the  entire  estate  of  the  testator  to  certain  benefici- 
aries, making  no  mention  of  the  child  subsequently  adopted. 
Held,  that  as  it  could  not  be  said  that  it  was  "apparent  from 
the  will  that  it  was  the  intention  of  the  testator  that  no  pro- 
vision should  be  made  for"  E.,  she  was  entitled  to  the  same 
share  of  the  estate  as  if  the  testator  had  died  intestate. 

3.  In  such  case,  extrinsic  evidence  may  be  received  to  aid  in  deter- 

mining whether  any  doubtful  language  in  the  will  shows  an 
intention  to  make  no  provision  for  such  adopted  child,  but  it 
cannot  be  received  to  add  such  intention  to  the  will. 

4.  In  such  case,  declarations  of  testator  concerning  the  making  of 

a  will  and  as  to  his  intention  concerning  the  adopted  child's 
relation  to  his  estate,  are  inadmissible. 

5.  Where  an  order  of  adoption  strictly  followed  the  directions  as 

to  its  contents  contained  in  sec.  4023,  Stats.  1898,  It  is  not  in- 
sufficient because  it  did  not,  in  terms,  deprive  the  natural  par- 
ents of  "all  legal  rights  whatsoever  respecting"  the  child. 

Appeal  from  a  judgment  of  tHe  circuit  court  for  Dane 
<;ounty:     E.  Ra.y  Stevens,  Circuit  Judge.     Affirmed. 

Robert  Sandon  died  April  7,  1902,  leaving  a  -will  executed 
May  14,  1894,  which  was  duly  probated  September  3,  1902. 
He  left  surviving  his  widow  and  two  married  daughters; 
also  an  adopted  daugher  named  Ellen  Victoria,  who  had  been 
adopted  by  due  legal  procedure  May  23,  1894.  By  his  will, 
after  making  sundry  Bpecial  bequests  to  his  wife  and  daught- 
ers, his  grandchildren,  and  certain  religious  societies,  he  left 
the  residue  of  his  property  to  his  wife,  whom  he  appointed 
his  executrix.     The  will  made  no  mention  of  the  adopted 
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child,  Ellen,  On  application  by  said  adopted  child  to  the 
county  court  for  her  distributive  share  of  the  estate,  the 
county  court  ruled  that  she  was  entitled  to  the  same  share  of 
the  estate  as  if  the  testator  had  died  intestate.  This  judg- 
ment was  confirmed  by  the  circuit  court,  and  the  executrix 
appeals. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
R,  M.  Bashford  and  G.  8,  Martin,  and  for  the  respondent  on 
that  of  Frank  B,  Wynne,  guardian  ad  litem,  and  Olin  & 
Butler,  of  counsel. 

To  the  point  that  under  sec.  4024,  Stats.  1898,  adoption 
was  equivalent  to  birth,  within  the  meaning  of  the  rule  that 
marriage  and  birth  of  a  child  revokes  a  will,  respondent 
cited  Flannigan  v,  Howard,  200  111.  396,  65  K  E.  782; 
Buiterfield  v.  Sawyer,  187  111.  598,  58  N.  E.  602;  Eilpire 
t?.  Claude,  109  Iowa,  159,  80  N.  W.  332 ;  Bewail  v.  Roberts, 
115  Mass.  262,  267 ;  Budhley  v.  Frasier,  153  Mass.  525,  527 ; 
Warren  v.  Prescott,  84  Me.  483,  24  Atl.  948 ;  Virgin  v.  Mar- 
wick,  97  Me.  578,  55  Atl.  520 ;  Helms  v.  Elliott,  89  Tenn. 
446,  14  S.  W.  930 ;  Bray  v.  Miles,  23  Ind.  App.  432,  54  N. 
E.  446 ;  Eckford  v.  Knox,  67  Tex.  200,  2  S.  W.  372 ;  Hart- 
well  V.  Tefft,  19  K.  I.  644,  35  Atl.  882 ;  In  re  Newman,  75 
Cal.  21Z\  Estate  of  Wardell,  57  Cal.  484,  491;  Yan  Beck  v, 
Thomsen,  60  N.  Y.  Supp.  1094,  S.  C.  167  X.  Y.  601 ;  Gray  v. 
Holmes,  67  Kan.  217,  45  Pac.  596;  Jolmsoris  Appeal,  88 
Pa.  St  346 ;  Tirrell  v.  Bacon,  3  Fed.  62 ;  Cofer  v.  Scroggins, 
98  Ala.  342,  13  So.  115,  111)  Power  v.  Uafley,  85  Ky.  671, 
4  S.  W.  683. 

WiNSLOW,  J.  Sec.  2286,  Stats.  1898,  provides  that  "when 
any  child  shall  be  born  after  the  making  of  his  parent's 
will  and  no  provision  shall  be  made  therein  for  him, 
such  child  shall  have  the  same  share  in  the  estate  of  the 
testator  as  if  he  had  died  intestate;  and  the  share  of  such 
child  shall  be  assigned  to  him  as  provided  by  law  in  case  of 
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intestate  estates  unless  it  shall  be  apparent  from  the  will 
that  it  was  the  intention  of  the  testator  that  no  provision 
should  be  made  for  such  child."  This  section  appeared 
in  the  Revised  Statutes  of  1849  (sec  26,  ch.  66),  and  has 
remained  unchanged  since  that  time.  Sees.  4021-4024, 
Stats.  1898,  provide  for  the  adoption  of  children  by  legal 
proceedings,  and  sec.  4024  declares  that  "a  child  so  adopted 
shall  be  deemed,  for  the  purposes  of  inheritance  and  succes- 
sion by  such  child,  .  .  .  and  all  other  l^al  conse- 
quences and  incidents  of  the  natural  relation  of  parents  and 
children,  the  same  to  all  intents  and  purposes  as  if  the  child 
had  been  bom  in  lawful  wedlock  of  such  parents  by  adop- 
tion," with  an  exception  not  affecting  the  present  inquiry. 
This  court  held  in  Olascott  v.  Bragg,  111  Wis.  606,  87  N.  W. 
853,  that  a  legal  adoption  imder  this  statute  was  equivalent, 
save  for  the  exception  noted,  to  the  birth  of  a  child  in  wed- 
lock. In  the  present  case  there  is  no  question  as  to  the  legal 
adoption  of  the  child,  Ellen,  after  the  making  of  the  will. 
The  will  is  plain  and  unambiguous,  and  distributes  the  entire 
estate  of  the  testator  to  certain  devisees  and  legatees,  making 
no  mention  of  the  child  subsequently  adopted.  In  this  situ- 
ation, we  are  unable  to  see  how  it  can  be  said  to  be  "apparent 
from  the  will  that  it  was  the  intention  of  the  testator  that 
110  provision  should  be  made  for  such  child."  There  is 
nothing  within  the  four  comers  of  the  written  will  which 
gives  any  intimation  of  the  wish  of  the  testator  with  regard 
to  an  after-bom  child.  As  said  in  Bresee  v.  Stiles,  22  Wis. 
120,  "we  are  not  permitted  to  look  outside  of  the  will  to 
ascertain  the  purpose  of  the  testator  upon  this  point."  True, 
if  a  will  contain  ambiguous  language,  which  may  or  may  not 
refer  to  an  unborn  child,  extrinsic  evidence,  of  the  circum- 
stances surrounding  the  testator  when  the  will  was  made  may 
be  resorted  to  for  the  purpose  of  ascertaining  the  meaning 
and  intention  of  such  language.  Verrinder  v.  Winter,  98  Wis. 
287,  73  N.  W.  1007.  When  that  meaning  is  ascertained,  it  is 
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deemed  in  legal  effect,  to  be  the  meaning  expressed  in  the 
will  itself.  In  re  Donges's  Estate,  103  Wis.  497,  79  N.  W. 
786.  The  instrument,  as  written,  has  simply  been  construed. 
ITothing  has  been  added  or  changed.  Lawrence  v.  Barber, 
116  Wis.  294,  93  K  W.  30.  In  brief,  the  rule  is  that  such 
extrinsic  evidence  may  be  received  to  aid  in  determining 
whether  any  doubtful  language  in  the  will  shows  an  intention, 
but  cannot  be  received  to  add  such  intention  to  a  will  plain 
and  certain  upon  its  face.  The  evidence  relied  upon  to  show 
«uch  intention  was  principally  evidence  of  declarations  by  the 
testator  concerning  the  making  of  a  will,  and  as  to  inten- 
tion concerning  the  child's  relation  to  his  estate;  and  it  is 
very  clear  that  such  testimony  is  inadmissible,  even  if  it 
were  a  case  where  surrounding  circumstances  were  admissible 
to  throw  light  upon  the  intent. 

It  is  argued  that  the  order  of  adoption  is  insufficient, 
because  it  does  not,  in  terms,  deprive  the  natural  parents  of 
"aU  legal  rights  whatsoever  respecting'^  the  child.  This 
claim  is  untenable  It  is  true  that  sec.  4024,  supra,  provides 
that  "the  natural  parents  of  such  child  shall  be  deprived  by 
such  order  of  adoption  of  all  legal  rights  whatsoever  respect- 
ing such  child,"  etc,  but  it  is  quite  certain  that  this  is  simply 
a  statement  of  the  legal  effect  of  the  order  when  made.  Sec. 
4023  specifically  provides  the  contents  of  the  order,  and  the 
directions  therein  contained  were  strictly  followed  in  the 
order  made. 

By  the  Court. — Judgment  affirmed. 
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Jacobs  and  others,  Eeepondents,  vs.  Queen  Insurance  Com* 

PANY  OF  Ameeica  and  others,  Appellants. 
Same,  Appellants,  vs.  New  Hampshibe  Fiee  Insurance. 

Company,  Eespondait. 

December  16,  190k--Jimuary  10,  1905. 

Appeal  and  error:  Justices  of  supreme  court:  EqiMl  division  of  jus- 
tices: Affirmance:  Rehearing:  What  justices  participate  therein r 
Fire  insurance:  Arbitration  under  standard  poli<^:  Evidence r 
Prejudicial  error. 

1.  Where  the  justiees  of  the  supreme  court  are  equally  diylded  ou 

a  question  vital  to  the  result  on  the  appeal,  the  Judgment  la 
affirmed  ex  necessitate. 

2.  In  such  case,  no  opinion  will  be  filed. 

3.  Where,  on  appeal,  a  cause  ha^  once  been  decided,  a  rehearing 

will  not  be  granted  as  to  questions  already  considered,  unless 
it  is  rendered  necessary  by  *a  change  in  the  views  of  one  or 
more  of  the  justices  participating  in  the  matter  at  first. 

4.  In  an  action  on  a  standard  policy  of  fire  insurance,  where  it 

was  established  beyond  reasonable  controversy  that  the  build- 
ing was  not  totally  destroyed,  and  it  appeared  that  under  the 
provisions  of  such  policy  the  damages  were  adjusted  by  an 
arbitration,  questions  bearing  on  the  amount  of  loss  to  the 
building  caused  by  fire  are  not  open  for  consideration  upon  the 
trial,  in  the  absence  of  evidence  warranting  a  finding  that  the 
arbitrators  acted  fraudulently,  or  outside  their  jurisdiction. 

5.  In  such  case,  after  evidence  had  been  received  that  the  city  build- 

ing inspector  was  duly  authorized  to  impose  upon  the  owner 
of  a  building  the  duty  to  take  down  dangerous  walls,  the  court 
ruled  out  evidence  of  a  notice  given  by  such  building  Inspector 
condemning  as  dangerous  the  front  wall  .of  the  building  and 
ordering  it  taken  down.  Eeldf  that  whether  such  ruling  was 
proper  .or  not  it  did  not  constitute  prejudicial  error. 

Appeals  from  judgments  of  the  circuit  court  for  Dane 
county:  E.  Ray  Stevens,  Circuit  Judge.  Affirmed  on 
both  appeals. 

Action  to  recover  on  five  insurance  policies.  In  March, 
1902,  Frank  W.  Jacobs  and  Carrie  J.  Kitchell  by  will  of 
William  Jacobs,  deceased,  became  possessed  of  the  title  in 
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fee  of  certain  real  estate  in  the  city  ol  Milwaukee  including 
the  building  thereon.  Joseph  W.  Hobhins  was  the  executor 
of  such  will.  May  1,  1902,  he  procured  of  the  defendant  in- 
surance companies  policies  of  insurance  on  sucl^  building 
against  loss  by  fire.  Each  of  such  policies  ran  to  Joseph  TF. 
Hobbins,  executor  of  the  estate  of  William  Jacobs,  deceased, 
and  was  in  the  statutory  form  of  this  state.  September  20, 
1902,  Carrie  J.  Kitchell,  by  an  instrument  duly  witnessed  and 
acknowledged  so  as  to  entitle  the  same  to  be  recorded  conveyed 
the  undivided  one  half  of  such  property  to  Frank  W.  Jacobs 
and  said  Joseph  W.  Eobbms,  as  trustees.  This  language  was 
used  in  such  instrument  as  to  the  title  conveyed  and  the  nat- 
ure of  the  trust : 

"Grant,  bargain  and  sell  to  the  parties  of  the  second  part 
as  joint  tenants,  and  not  as  tenants  in  common,  and  to  their 
heirs,  assigns  and  successors  in  trust,  for  the  term  of  two 
years  from  this  date,"  etc. ;  "to  have  and  to  hold  the  same 
as  such  joint  tenants  with  all  the  privileges  and  appurte- 
nances to  the  same  building  for  the  space  of  two  years  from 
this  date,  but  in  trust,  nevertheless,  for  the  foDowing  pur- 
pose only,  that  is  to  say:  such  trustees  shall  take  possession 
of  and  hold,  use  and  manage  and  control  all  my  real  estate 
herein  described  and  any  into  which  the  same  mav  be 
converte<J,  and  shall  rent,  lease  and  let  the  same,  pay  for 
all  repairs,  assessments,  and  taxes  and  insurance,  and  all 
lawful  charges,  and  pay  over  to  me  all  net  rents  and  profits 
therefrom  monthly.  They  may  also  use  any  money  and  se- 
curities or  means  of  mine  in  their  hands,  for  the  purpose 
of  improving  my  real  property,  .  .  .  when  so  author- 
ized in  writing  by  both  of  us.  TTpon  the  joint  authority  and 
request  in  writing  of  the  party  of  the  first  part,  and  Frank 
17.  Jacobs  duly  signed  by  both  .  .  .  *  to  sell  and  convey 
as  well  as  to  mortgage  .  .  .  said  real  estate.  At  the 
expiration  of  the  said  term  of  two  years,  or  at  my  death 
prior  to  that  time,  or  the  death  of  either  trustee,  said  trustee, 
or  the  survivor  shall  release  and  reconvey  to  me,  or  to  such 
person  or  persons  as  I  may  by  last  will  and  testament  desig- 
nate and  appoint,  all  their  right,  title  and  interest  in  such 
Vol.  123—89 
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real  estate,  ....  and  in  any  event  the  right,  title  and 
interest  and  claim  of  such  trustees,  shall,  either  upon  the 
expiration  of  said  term  of  two  years,  or  my  death,  or  the 
death  of  either  of  them,  absolutely  cease  and  determine." 

January  21,  1903,  while  the  title  to  the  property  remained 
as  indicated  by  such  trust  deed,  the  building  thereon,  in- 
sured as  aforesaid,  was  wholly  or  partially  destroyed  by 
fire.  Thereupon  it  was  claimed  that  the  interests  of  Frank 
W.  Jacobs  and  Carrie  J.  Kitchell,  whether  that  of  the  latter 
was  held  by  herself  or  by  the  trustees  under  said  trust  deed, 
were  covered  by  said  policies.  The  total  amount  of  the  face 
of  the  insurance  policies  was  $15,000.  Such  proceedings 
were  duly  taken  as  were  necessary  to  fix  the  liability  of  said 
insurance  companies  under  said  policies,  if  they  were  liable 
in  any  event  under  the  circumstances.  There  being  a  dis- 
agreement between  the  parties  interested  as  to  the  amount  of 
tlie  loss  by  due  proceedings  it  was  determined  by  arbitration 
to  be  $7,834.32.  Plaintiff  in  due  time  commenced  an  action 
against  each  company  to  recover  on  the  policy  issued  by  it, 
the  aggregate  loss  claimed  being  $9,049.47.  The  five  actions 
were  subsequently  consolidated  into  one  under  sec.  2609a, 
Stats.  1898.  The  defendants  answered  severally  alleging, 
among  other  things,  the  following:  The  polic/  insured 
tigainst  loss  by  fire  Joseph  W,  Hobbins,  as  executor.  He 
was  not,  either  as  executor  or  otherwise,  at  the  time  of  the 
issuance  of  the  policy  or  thereafter,  up  to  and  inclusive  of  the 
happening  of  the  fire,  the  unconditional  sole  owner  of  the 
building  insured,  and  the  ground  upon  which  it  stood,  by 
reason  whereof  the  condition  of  the  policy  was  breached  and 
it  was  rendered  invalid  under  this  condition  thereof : 

'^This  entire  policy,  unless  otherwise  provided  by  agree- 
ment endorsed  hereon  or  added  hereto,  shall  be  void  .  .  . 
if  the  interest  of  the  insured  be  other  than  the  unconditional 
and  solo  ownership,  or  if  the  subject  of  the  insurance  be  a 
building  on  groimd  not  owned  by  the  insured  in  fee  sinuple." 
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,  The  policy  was  also  fatally  broached  as  to  such  condition 
because  the  building  was  not  on  ground  owned  by  the  insured 
in  fee  simple,  and  because  a  material  part  thereof,  to  wit,  the 
north  twenty  inches,  as  to  the  undivided  one  half,  was  owned 
in  fee  simple  by  parties  other  than  those  insured  under  the 
policy.  The  making  of  the  trust  deed  heretofore  mentioned 
fatally  breached  this  condition  of  the  policy : 

"This  entire  policy,  unless  provided  by  agreement  endorsed 
hereon  or  added  hereto,  shall  be  void,  if  any  change  other 
than  by  the  death  of  the  insured,  takes  place  in  the  interest, 
title  or  possession  of  the  subject  of  the  insurance,  except 
change  of  occupants,  without  increase  of  hazard,'  whether  by 
legal  process,  or  judgment,  or  voluntary  act  of  the  insured,  or 
otherwise." 

January  6,  1903,  the  policy  was  duly  assigned  and  title 

thereto  transferred  by  the  Dane  county  court  to  Frank  W. 

Jacobs  and  Carrie  J.  Kitchellj  and  was  also  assigned  by  said 

Carrie  J.  Kitchell,  fatally  breaching  this  condition  of  the 

policy : 

"This  entire  policy,  unless  otherwise  provided  by  agree- 
ment endorsed  hereon,  or  added  hereto,  shall  be  void  •  .  . 
if  this  policy  be  assigned  before  the  loss.'' 

The  answer  further  pleaded  the  arbitration  clause  of  the 
policy  and  appropriate  proceedings  thereunder  whereby  the 
loss  upon  the  building  was  in  due  form,  as  alleged,  deter- 
mined by  the  arbitrators  to  be  $7,834.32. 

The  trial  resulted  in  a  special  verdict,  as  follows : 

(1)  Under  the  designation  "Joseph  W.  Hobbins,  Execu- 
tor," the  defendants,  through  their  agents,  at  the  time  the  pol- 
icies were  issued,  understood  that  the  interests  of  plaintiffs 
Kitchell  and  Jacobs  in  the  property,  were  insured  thereby. 

(2)  The  building  was  not  wholly  destroyed  by  fire. 

(3)  The  direct  damage  and  loss  to  the  building  by  fire  was 
:$7,818.45. 

(4)  The  award  by  the  arbitrators  is  valid. 
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Thereupon  such  proceedings  were  duly  taken  that  a  sep- 
arate judgment  waa  rendered  in  plaintiflfs  favor  against  each 
defendant  for  its  due  proportion  of  such  loss.  The  necessary 
motions  and  objections  were  made,  rulings  taken  thereon,  and 
exceptions  saved  thereto  to  preserve  for  review  the  trial 
court's  decision  adverted  to  in  the  opinion.  Each  defendant 
appealed.  Plaintiffs  appealed  from  the  judgment  in  their 
favor  against  the  New  Hampshire  Fire  Insurance  Company. 

A,  L,  Sanborn  and  /.  B.  Sanborn,  for  the  plaintiffs. 

For  the  defendants  there  were  briefs  by  Van  DyJce  &  Van 
Dyke  &  Carter,  attorneys,  and  John  M.  Olin,  of  counsel,  and 

* 

oral  argument  by  W.  D,  Van  Dyke. 

Marshall,  J.  In  this  case  because  of  interest  of  near  rela- 
tives in  the  result,  the  Chief  Justice  deemed  it  improper  for 
him  to  participate.  The  remaining  justices  being  equally  di- 
vided on  a  question  vital  to  the  result  on  defendant's  appeals, 
the  judgments  as  to  such  appeals  must  be  aflirmed  ex  necessi- 
tate. Justices  WiNSLOW  and  Dodge  concur  with  the  decision 
of  the  trial  court,  while  Justice  Siebeckee  and  the  writer 
entertain  a  different  opinion.  In  harmony  with  an  unwritten 
rule  for  the  treatment  of  such  situations  no  opinion  will  be 
filed. 

It  seems  best  to  say  for  the  guidance  of  counsel  that  there  is 
a  further  unwritten  rule  in  this  court,  that  a  case  once  decided 
will  not  be  opened  as  to  questions  already  considered,  unless 
that  is  rendered  necessary  by  a  change  in  theViewB  of  one  or 
more  justices,  participating  in  the  matter  at  first 

On  plaintiffs'  appeal  error  is  assigned  because  the  court 
ruled  out  a  notice  given  by  the  building  inspector  of  Milwau- 
kee condemning  as  dangerous  the  .front  wall  of  the  building 
and  ordering  it  to  be  taken  down.  It  was  claimed  that  such 
dangerous  character  was  caused  by  the  fire.  Prior  to  such 
offer  evidence  was  received  showing  that  the  inspector  was 
duly  authorized  in  such  case  to  impose  upon  the  owner  of  a 
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building  the  duty  to  take  down  dangerous  walls.  The  bearing 
of  the  evidence  was  on  the  amount  of  loss  to  the  building 
caused  by  the  fire. 

It  seems  to  have  been  established  beyond  reasonable  oon- 
troversy  that  the  building  was  not  totally  destroyed  and  there- 
fore under  the  terms  of  the  policy  the  damages  to  tile  structure 
were  a  proper  subject  for  adjustment  by  arbitration,  and  were 
so  adjusted.  That  being  the  case  no  question  in  regard  to  the 
matter  was  open  for  consideration  upon  the  trial  in  the  ab- 
sence of  evidence  warranting  a  finding  that  the  arbitrators 
acted  fraudulently  or  outside  their  jurisdiction.  Fox  v.  Ma- 
sons' F.  A.  Asso.  96  Wis.  390-395,  71  N.  W.  363 ;  4  Joyce, 
Insurance,  §§  3248-3263.  On  all  questions  of  fact  in  that 
regard  the  jury  found  for  the  defendant  and  it  is  conceded 
that  such  finding  was  warranted  on  the  evidence  produced. 
An  examination  of  the  record  leads  to  the  conclusion  that  no 
other  finding  could  fairly  have  been  made  and  that  the  evi- 
dence rejected,  had  it  been  introduced,  would  not  reasonably 
have  changed  the  result  Therefore  the  ruling  complained  of 
whether  proper  or  not  worked  no  harm  to  the  plaintiff  and 
constitutes  no  prejudicial  error. 

By  the  Court. — On  plaintiffs'  appeal  the  judgment  is  af- 
firmed, and  on  defendant's  appeals  the  judgments  are  af- 
firmed. 

CassodaT;  C.  J.;  took  no  part 


SwBNSOir,  imp..  Appellant^  vs.  Flint  and  others,  Eespond- 

ents. 
December  16,  IBOJr-January  10,  1905. 

Appeal  and  error:  Afflrmance  by  divided  court. 

Where  the  Justices  of  the  supreme  court  are  equally  divided,  the 
Judgment  appealed  from  is  affirmed. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county :    E.  Hay  Stevens,  Circuit  Judge.     Affirmed. 

Action  to  foreclose  a  mechanic's  lien  on  building  and  prop- 
erty of  defendant  A.  8.  Flint;  plaintiff  claiming  as  a  subcon- 
tractor under  the  defendant  Harrison,  and  claiming  personal 
judgment  against  him.  Judgment  was  granted  for  personal 
recovery  of  the  amount  claimed  against  Harrison,  and  deny- 
ing any  lien  as  against  Flint's  property.  From  such  denial 
of  lien  the  plaintiff  Swenson  appeals. 

For  the  appellant  there  was  a  brief  by  Tenneys,  HaU  4k 
Swa/nsen,  attorneys,  and  Burr  W.  Jones,  of  counsel,  and  oral 
argument  by  Mr.  S.  T.  Swansen  and  Mr.  Jones. 

For  the  respondent  Flint,  there  was  a  brief  by  C  N. 
Brown,  attorney,  and  Olin  <&  Butler,  of  counsel,  and  oral 
argument  by  Mr.  H.  L.  Butler  and  Mr.  Brown. 

Per  Curiam.  By  reason  of  his  previous  relations  with 
this  case  as  circuit  judge,  Mr.  Justice  Siebeckeb  is  unable 
to  participate  in  its  consideration.  The  other  justices  being 
equally  divided  in  opinion,  the  judgment  appealed  from  is 
affirmed. 


Bovo,  Respondent,  vs.  D.  M.  Fui-mer  Lumber  Company, 

Appellant 

December  16,  IBOi^-January  10,  1905k 
Sales:  Cause  of  action:  SpeciaJ  verdict:  Judgment:  Evidence. 

Where,  !n  an  action  for  the  purchase  price  of  timber,  the  court 
found  that  plaintiff  did  not  own  the  timber,  but  failed  to  find 
as  to  whether  plaintiff  had  become  the  owner  of  the  proceeds 
of  the  sale,  and  the  evidence  as  to  plaintiff's  ownership  of  such 
proceeds  was  in  sharp  conflict.  It  was  error  to  award  judgment 
for  plaintiff. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Florence 
county:  John  Qoodland,  Circuit  Judge.     Reversed, 

This  is  an  action  to  recover  a  balance  due  on  a  sale  of  cedar 
timber  to  the  defendant  corporation.  It  is  alleged  by  the 
plaintiff  that  he  sold  and  delivered  to  defendant  forty-nine 
car  loads  of  cedar  timber  at  an  agreed  price  of  $3,556.51,  and 
that  there  is  due  him  the  sum  of  $2,785.44,  which  defendant 
refuses  to  pay.  The  defendant  corporation  admits  the  pur- 
chase of  the  timber  from  plaintiff,  but  avers  thati  fourteen 
car  loads  of  the  timber  so  purchased  was  the  property  of  one 
Fred  Alberts,  and  that  it  has  paid  Alberts  therefor ;  that  the 
balance  due  plaintiff  for  timber  owned  by  him,  so  sold  to 
defendant,  is  $1,736.34.  The  court  declared  by  the  answer 
of  the  first  question  of  the  special  verdict  that  plaintiff  was 
not  the  owner  of  the  fourteen  car  loads  of  timber  included 
in  plaintiff's  claim,  and  referred  to  as  the  Alberts  timber,  at 
the  time  it  was  sold  to  defendant.  It  appears  that  the  four- 
teen car  loads  of  timber  were  cut  and  prepared  for  market 
by  one  Fred  Alberts  from  plaintiff's  land,  and  under  an  agree- 
ment between  plaintiff  and  Alberts  stipulating  that  Alberts 
was  to  pay  plaintiff  $50  'stumpage,  and  $5  per  car  as  commis- 
sion for  selling  the  timber.  It  also  appears  that  plaintiff  in- 
formed the  representatives  of  the  company  with  whom  he 
negotiated  in  making  the  sale  of  the  timber  that  such  an 
agreement  existed  between  him  and  Alberts.  Plaintiff  stated 
the  facts  of  this  arrangement  between  himself  and  Alberts  to 
Mr.  Hayes,  defendant's  representative  and  inspector  of  the 
timber  when  it  was  loaded  for  shipment  to  defendant.  It 
also  appears  that  Alberts  gave  defendant  notice  after  ship- 
ment of  the  timber  not  to  pay  plaintiff  for  the  fourteen  car 
loads,  and  that  he  claimed  a  right  to  the  proceeds.  Defend- 
ant thereafter  refused  to  pay  plaintiff  for  these  fourteen  car 
loads,  claiming  that  Alberts  asserted  a  right  to  the  proceeds, 
and  avers  that  it  subsequently  took  a  bill  of  sale  of  this  tim- 
ber from  Alberts,  and  has  paid  him  the  full  amount  due  there- 
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for.  The  jury  found  that  defendant  did  not  pay  Alberts  for 
this  timber,  as  claimed  by  it.  The  evidence  tends  to  show  that 
plaintiff  made  advances  to  Alberts  to  enable  him  to  cut  and 
market  this  timber.  After  considerable  negotiation  in  an  at- 
tempted settlement  of  disputes  between  plaintiff  and  Alberts, 
the  following  writing  was  executed  and  delivered : 

"In  consideration  of  the  sum  of  two  hundred  and  fifty- 
three  dollars  ($253.00)  to  me  in  hand  paid  by  Jvle  Bovo,  the 
receipt  whereof  is  hereby  acknowledged,  I  do  hereby  acknowl- 
edge full  payment  and  satisfaction  of  any  and  all  claims  or 
demands  wheresoever  due  me  from  said  Jule  Bovo, 
"Dated  Jany.  2nd  A.  D.  1903.  w, 

"In  presence  of  "Feed  X  Alberts. 

"Frank  Waring.  """^ 

"Max  Sells." 

The  court  awarded  judgment  on  the  special  verdict  in 
plaintiff's  favor  for  the  full  amount  of  the  purchase  price  of 
forty-nine  car  loads  of  timber,  less  the  payments  admitted  to 
have  been  made  to  plaintiff.  This  is  an  appeal  from  this 
judgment. 

For  the  appellant  there  was  a  brief  by  Max  Sells  and  A.  W. 
Shelton,  and  oral  argument  by  Mr.  Shelton. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Eastman  &  Marteneau,  attorneys,  and  Cook  &  Pelham,  of 
coimsel. 

SiEBECKER,  J.  Under  the  evidence  and  pleadings,  the 
question  arose  between  the  parties  to  this  action  whether 
plaintiff  was  entitled  to  recover  the  price  of  fourteen  car  loads 
of  timber  alleged  to  have  been  sold  and  delivered  by  him  to 
defendant.  In  the  month  of  March,  1902,  plaintiff  made  an 
agreement  with  defendant,  selling  to  it  all  the  timber  to  be 
cut  during  the  following  season  from  certoin  land  owned  by 
him,  at  the  price  specified,  and  to  be  shipped  as  agreed.  At 
the  time  of  making  this  agreement,  plaintiff  informed  de- 
fendant that  he  handled  a  portion  of  such  timber  on  com- 
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mission  for  one  Alberts,  who  had  agreed  to  cut  and  prepare 
it  for  market  under  an  agreement  whereby  plaintiff  was  to 
receive  $50  for  the  stumpage,  and  $6  per  car  load  for  sell- 
ing it  The  court  held  that  fourteen  car  loads  of  the  tim- 
ber included  in  plaintiff's  demands  in  this  action  were  not 
owned  by  plaintiff  at  the  time  this  sale  was  made  to  defend- 
ant. Whether  plaintiff  became  the  owner  of  these  fourteen 
-car  loads  of  timber  after  such  sale,  or  of  the  proceeds  thereof 
after  delivery,  we  are  not  informed.  There  is  no  averment 
in  the  pleadings  on  the  subject,  nor  was  there  any  determina- 
tion of  this  question  by  the  court  or  jury  under  the  proof. 

There  is  evidence  in  the  case  tending  to  show  that  plaintiff 
had  sold  this  timber  to  one  Alberts,  and  that  he  treated  it  as 
Alberts'  timber  at  the  time  of  its  shipment  and  delivery  to 
■defendant.  It  also  appears  that  Alberts  made  claim  of  own- 
■ership,  and  so  notified  defendant  after  delivery,  and  claimed 
that  payment  of  the  purchase  price  should  be  made  to  him. 
On  the  other  hand,  there  is  evidence  supporting  the  conten- 
tion that  Alberts  had  released  his  interest  and  claim  to  the 
proceeds  of  the  sale  of  this  timber  to  plaintiff.  The  plead- 
ings, as  framed,  do  not  aver  a  transfer  of  the  proceeds  of  the 
fourteen  car  loads  of  timber  to  plaintiff,  nor  was  there  a  de- 
termination of  this  question  by  the  special  verdict.  The  court, 
however,  awarded  judgment  in  plaintiff's  favor  for  the  full 
amount  due,  including  the  fourteen  car  loads  in  dispute. 
Since  the  court  found  that  plaintiff  did  not  own  this  timber 
when  defendant  purchased  it,  and  there  was  no  finding  that 
plaintiff  subsequently  became  the  owner  of  the  proceeds  of 
sale,  the  only  other  theory  upon  which  judgment  could  be 
awarded  in  plaintiff's  favor  is  that  the  evidence  showed  with- 
out dispute  that  he  was  entitled  to  the  amount  due  for  tlie 
fourteen  car  loads.  As  above  stated,  this  is  not  the  case,  since 
the  evidence  is  in  sharp  conflict  upon  this  question.  Under 
«uch  circumstances,  it  was  error  to  award  plaintiff  judgment 
for  the  amount  due  on  the  sale  of  the  fourteen  car  loads  of 
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timber.  This  requires  that  a  new  trial  be  granted,  and  ob- 
viates any  necessity  of  considering  the  exceptions  to  the 
charge,  and  to  the  refusal  of  the  court  to  change  the  answer 
to  question  No.  2  of  the  special  verdicl. 

By  the  Court, — Judgment  of  the  circuit  court  is  reversed^ 
and  the  cause  is  remanded  for  a  new  trial. 


Badger  Lumbeb  Company,  Respondent,  vs.  Stebn,  Appel-^ 

'  lant,  Bates,  Garnishee. 

December  16,  1904 — January  10,  1905, 

Appeal  and  error:  Who  may  appeal:  Oamishment  of  debt  due  jointly 
to  defendant  and  another:  Married  toomen:  Answer  of  gar- 
nishee: Judgments, 

1.  It  Is  competent  for  the  princli>al  defendant  to  appeal  from  a. 

Judgment  against  a  garnishee. 

2.  A  debt  due  jointly  to  the  principal  defendant  and  another  can- 

not be  reached  by  garnishment  in  an  action  against  such  de- 
fendant alone. 

3.  Such  rule  applies  to  an  indebtedness  owing  by  the  garnishee  ta 

a  husband  and  wife. 

4.  The  answer  of  a  garnishee  alleged  that  he  "was  indebted  to  the 

defendant  S.,"  but  that  was  immediately  followed  by  the  alle- 
gation that  "such  indebtedness"  was  upon  a  written  contract, 
wherein  and  whereby  he  "agreed  to  pay  said  S.  and  Anna  S. 
(his  wife)  the  sum/'  etc.  Held,  that  such  statement  of  fact 
superseded  the  general  conclusion  of  indebtedness  to  S.,  and 
it  was  error  to  enter  judgment  thereon  against  the  garnishee. 

Appeal,  from  a  judgment  of  the  circuit  court  for  Shawano 
county :  John  Goodt.and,  Circuit  Judge.    Reversed, 

It  appears  from  the  record  that  December  15,  1903,  the 
plaintiff  commenced  this  action  against  the  defendant  Rich- 
ard Stem,  and  at  the  same  time  garnished  the  defendant 
Bates ;  that  Bates,  as  such  garnishee,  answered  to  the  effect 
that  he,  as  such  garnishee,  was  indebted  to  the  defendant 
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Richardj  and  that  such  indebtedness  was  incurred  May  21, 
1903,  by  his  entering  into  a  written  agreement  with  Richard 
Stem  and  Anna  Stem,  his  wife,  wherein  and  whereby  he^ 
agreed  to  pay  said  Richard  and  Anna  Stem  $300,  for  which 
they,  when  such  sum  should  be  fully  paid,  were  to  convey  to 
him  the  forty  acres  of  land  therein  described ;  that  said  sum 
was  to  be  paid  in  twelve  several  instalments,  of  $25  each, 
payable  on  the  21st  day  of  May,  July,  September,  Novem- 
ber, January,  and  March  of  each  year,  wafil  fully  paid,  the 
first  instalment  being  payable  May  21,  1903;  that  four  of 
such  payments  had  been  made  prior  to  the  service  of  the  gar- 
nishee summons,  and  that  eight  payments,  aggregating  the 
sum  of  $200,  remained  to  be  paid ;  that  he  had  the  option  of 
paying  at  any  time;  that  such  indebtedness  was  absolute,  and 
not  subject  to  any  contingency,  but  was  not  to  bear  interest; 
that  otherwise  he  had  no  property  or  effects  belonging  to 
Richard  Stem.  Judgment  by  default  having  been  entered 
in  favor  of  the  plaintiff  and  against  Richard  Stem  for 
$270.05,  with  costs,  and  the  answer  of  the  garnishee  not  hav- 
ing been  traversed,  but  accepted  and  taken  by  the  plaintiff 
as  true,  and  the  cause  having  been  submitted  and  tried  upon 
such  answer,  thereupon  the  court  found  that  Bates  was  liable 
to  the  plaintiff  for  the  amount  of  such  indebtedness  in  the 
sum  of  $200,  and  ordered  judgment  to  be  entered  in  favor  of 
the  plaintiff  and  against  Bates  for  that  amoimt,  less  $3  for 
costs  in  favor  of  Bates  as  such  gamishea  From  the  judc^- 
ment  entered  against  the  garnishee  accordingly,  the  principal 
defendant,  Richard  Stem,  brings  this  appeal. 

For  the  appellant  there  was  a  brief  by  Weed  &  Van  Dorerij, 
and  oral  argument  by  F,  C.  Weed. 

F.  Y.  King,  for  the  respondent 

Cassoday,  C.  J.  It  was  competent  for  the  principal  de- 
fendant, Richard,  to  appeal  from  the  judgment  against  the 
garnishee.  Sec.  2765,  Stats.  1898;  Veitch  v.  Oehell,  105 
Wis.  261,  81  N.  W.  411 ;  Schomberg  H.  L.  Oo.  v.  Engel,  114 
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Wis.  273,  90  N.  W.  177.  Whatever  may  be  the  rule  in  other 
jurisdictions,  it  is  well  settled  in  this  statQ  that  a  debt  due 
jointly  to  the  principal  defendant  and  another  or  others  can- 
not be  reached  by  garnishment  in  an  action  against  such  de- 
fendant alone.  Singer  v.  Townsend,  53  Wis.  226,  10  N.  W. 
365.  This  is  in  harmony  with  the  great  weight  of  authority. 
We  cite  a  few  cases  only:  Trickett  r.  Moore ^  34  Kan.  755, 
769,  10  Pac.  147,  and  cases  there  cited;  Hawes  v.  Waltham, 
18  Pick.  451 ;  Stillings  v.  Young,  161  Mass.  287,  37  N.  E. 
175 ;  Kennedy  v.  McLellan,  76  Mich.  598,  43  N.  W.  641 ; 
Hanson  v.  Davis,  19  N.  H.  133.  The  reason  for  the  rule  is 
that  such  principal  "defendant  could  not  alone  have  main- 
tained a  suit  therefor  against  the  garnishee."  14  Am.  &  Eng. 
Ency.  of  Law  (2d  ed.)  798,  and  cases  there  cited.  With  the 
extended  rights  given  to  married  women  by  our  statutes,  we 
perceive  no  reason  why  the  same  rule  should  not  apply  to  an 
indebtedness  owing  by  the  garnishee  to  husband  and  wifa 
Sees.  2341-2345,  Stats.  1898 ;  Dayton  v.  Waish,  47  Wis.  113, 
2  N.  W.  65;  Barker  v.  Lynch,  75  Wis.  624,  44  N.  W.  826; 
Gallagher  v.  Mjelde,  98  Wis.  513,  74  N.  W.  340,  and  cases 
there  cited;  Kendall  v.  Beaudry,  107  Wis.  180,  83  N.  W. 
314.  True,  the  answer  of  the  garnishee  states,  as  a  conclu- 
sion, that  he  "was  and  is  now  indebted  to  the  defendant  Rich- 
ard Stem ;"  but  that  is  immediately  followed  by  stating  the 
fact  that  "such  indebtedness"  was  upon  the  written  contract 
mentioned,  wherein  and  whereby  he  "agreed  to  pay  said 
Richard  Stem  and  Anna  Stem  the  sum  of  $300,"  etc.  Such 
statement  of  fact  supersedes  such  general  conclusion. 

By  the  Court, — ^The  judgment  of  the  circuit  court  against 
the  garnishee  is  reversed,  and  the  cause  is  remanded  with  di- 
rections to  dismiss  the  garnishee  action. 

A  motion  by  the  respondent  to  set  off  judgment  for  costs  in 
this  court  against  judgment  in  (rircuit  court  was  argued  by 
F.  C.  Weed  for  the  appellant,  February  21,  1905.  The  mo- 
tion was  denied  March  14,  1905. 


10]  JANUARY  TERM,  1905.  621 

Sherry  v.  Madler,  123  Wia.  621. 


Shebby,  Eespondent,  vs.  Madleb,  Appellant. 

December  17,  1904— January  10,  1905. 

Sunday  contracts:  Ratification:  Evidence:  Appeal:  Assignments  of 
error:  Mechanics'  liens:  Amendments  to  conform  to  proof:  Evi- 
dence: Pleading:  General  denial:  Retrial,  limitation  of  issues: 
Measure  of  damages, 

1.  Where  a  contract  Is  void  because  executed  on  Sunday,  acts  of 

subsequent  recognition  do  not  constitute  ratification  of  the 
original  contract.  Such  contract  is  absolutely  void  and  in- 
capable of  ratification. 

2.  Where  a  contract  to  build  a  house  is  void  because  executed  on 

Sunday,  and  the  house  has  been  built,  the  contractor,  on  proper 
pleadings,  may  prove  either  that  a  new  contract  was  made,  or, 
in  the  absence  of  such  contract,  the  reasonable  value  of  the 
labor  and  materials  which  went  into  the  house. 

3.  Where  appellant  does  not  assign  error  to  the  making  of  a  specific 

finding,  the  supreme  court  is  relieved  from  any  consideration  of 
whether  the  finding  is  supported  by  the  evidence,  and  will  ac- 
cept the  finding  as  a  fact. 

4.  Where,  in  an  action  to  foreclose  a  mechanic's  lien,  neither  the 

claim  for  the  lien  nor  the  complaint  set  forth  the  contract  on 
which  plaintiff  finally  recovered,  nor  was  any  formal  amend- 
ment of  either  document  made,  but  the  evidence  in  respect  to 
such  contract  was  without  serious  dispute,  and  was  admitted 
without  objection,  both  the  claim  and  complaint  may  be  con- 
sidered as  amended  to  conform  to  the  proofs  as  effectually  as 
If  formal  amendments  had  been  ordered. 

6.  In  an  action  to  foreclose  a  mechanic's  lien  on  a  house  agreed  to 
be  built  according  to  agreed  plans  and  specifications,  it  is  error 
to  rule  out  testimony  tending  to  prove  that  certain  parts  of  the 
work  and  materials  did  not  accord  with  the  requirements  of 
the  plans  and  specifications,  and  that  the  house  was  of  less 
value  on  account  of  such  defaults. 

6.  In  an  action  to  foreclose  a  mechanic's  lien,  the  original  com- 
plaint was  upon  quantum  meruit,  but  was,  in  effect,  amended 
by  the  action  of  the  court  into  a  complaint  alleging  perform- 
ance of  a  contract  to  build  a  house  according  to  certain  plans 
and  specifications  for  a  fixed  sum.  Held,  that  a  general  denial, 
pleaded  to  the  allegations  of  the  original  complaint,  put  in 
issue  the  question  whether  the  house  had  been  completed  ac- 
cording to  the  plans  and  specifications  agreed  upon,  and  al- 
lowed the  defendant  to  prove  nonperformance. 
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.7.  In  an  action  to  foreclose  a  mechanic's  lien,  the  trial  court  found 
the  original  contract  for  huilding  a  house  was  invalid,  and  that 
a  subsequent  contract  was  made.  On  reversal  for  erroneously 
excluding  evidence  tending  to  prove  that  certain  parts  of  the 
work  and  material  did  not  accord  with  the  requirements  of  the 
plans  and  specifications,  and  that  the  house  was  of  less  value 
on  account  of  such  defaults,  held: 

(1)  The  question  as  to  the  validity  of  the  original  contract 
and  as  to  the  making  of  the  subsequent  contract  must  be  re- 
garded as  settled  by  the  findings,  and  not  open  to  be  disturbed. 

(2)  Further  evidence  should  be  taken  on  the  following  ques- 
tions: First.  Was  the  house  built  in  compliance  with  the  plans 
and  specifications  furnished?  Second.  If  not  built  in  exact 
compliance  with  them,  was  there  such  substantial  compliance 
in  good  faith  as  would  entitle  the  plaintiff  to  recover  the  con- 
tract price,  less  proper  deductions  for  defects  and  de/aults  in 
performance? 

:8.  In  such  case,  if  the  latter  question  is  answered  in  the  affirmative, 
the  rules  by  which  proper  deductions  may  be  ascertained  are: 

(1)  In  case  of  entire  neglect  to  furnish  an  item  of  labor  or 
material,  or  in  case  of  a  defect  which  may  easily  be  remedied 
without  taking  down  and  reconstructing  a  substantial  portion 
of  the  building,  the  allowance  should  equal  the  reasonable  ex- 
pense of  supplying  or  correcting  the  defect. 

(2)  In  case  of  a  defect  which  could  only  be  remedied  by  tak- 
ing down  and  reconstructing  some  substantial  portions  of  the 
building,  the  allowance  should  be  the  amount  which  the  build- 
ing is  worth  less,  by  reason  of  the  defect,  than  the  contract 
price. 

x\ppEAL  from  a  judgment  of  the  circuit  court  for  Onta- 
2:;imie  county:  John  Qoodland,  Circuit  Judge.     Reversed, 

This  is  an  action  to  foreclose  a  mechanic's  lien  for  building 
a  dwelling  house.  The  complaint,  as  well  as  the  petition  for 
lien,  alleged  that  the  plaintiff  built  a  dwelling  house  for  the 
defendant  in  the  city  of  Appleton  between  September  1, 
1902,  and  February  13,  1903,  at  the  special  instance  and  re- 
<}uest  of  the  defendant,  and  furnished  labor  and  material 
therefor  at  the  agreed  price  of  $2,150,  and  that  said  labor 
and  materials  were  reasonably  and  fairly  worth  said  sum  of 
$2,150,  and  that  the  balance  unpaid  amounted  to  the  sum 
of  $1,352.60.    The  defendant's  answer,  after  admitting  that 
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the  plaintiff  performed  certain  work  and  labor  and  furnished 
<!ertain  materials  in  the  construction  of  said  dwelling  house, 
alleged  that  the  same  were  all  furnished  under  and  pursuant 
to  a  written  contract  whereby  it  was  agreed  that  said  house 
was  to  be  built  for  the  grdbs  sum  of  $1,488,  which  contract 
also  contained  an  agreement  by  the  plaintiff  waiving  all  right 
to  file  a  mechanic's  lien  thereon.  The  answer  also  denies 
^ach  allegation  of  the  complaint  not  expressly  admitted.  Tlie  \ 
action  was  tried  by  the  court,  and  findings  made  to  the  effect 
that  the  written  contract  alleged  by  the  defendant  was  exe- 
cuted upon  Simday,  August  24,  1902,  and  hence  was  void ; 
that  certain  transactions  afterwards  occurred  between  the 
parties  during  the  building  of  the  house  by  which  the  said 
void  contract  and  the  plans  and  specifications  attached  were 
recognized,  said  transaction  consisting  of  the  giving  of  a 
<5heck  by  the  defendant  in  part  payment  October  6,  1902, 
upon  which  check  were  the  words,  "Appleton  House.  Con- 
tract price,  $1,488.00,  complete  per  plans  and  specifications ;" 
that  a  receipt  for  such  check  was  given  by  the  plaintiff's  fore- 
man, in  which  the  receipt  of  the  money  was  acknowledged 
■^'in  payment  of  account  contract  price,  $1,488.00,  for  labor 
and  material  to  build  complete  house;"  a  statement  of  the 
amount  due  iifovember  14,  1902,  was  mailed  by  plaintiff's 
foreman  to  the  defendant,  in  which  statement  defendant  was 
eharged  with  the  contract  price  of  $1,488 ;  that  in  February, 
1903,  the  plaintiff  called  on  the  defendant,  and  sought  for  a 
settlement' and  payment  of  his  claims  for  building  the  house 
on  the  basis  of  $1,488  as  the  contract  price  therefor;  that  in 
<;orrespondence  between  the  parties  said  sum  was  recognized 
^s  the  contract  price,  and  the  plans  and  specifications  attached 
'  to  the  original  contract  were  used  in  the  course  of  the  build- 
ing. The  court  found  further  that  by  these  acts  the  parties 
*'did,  in  effect,  and  as  matter  of  law,  make  and  enter  into  a 
new  and  independent  contract  for  the  erection  and  construc- 
tion of  said  house  by  the  plaintiff  at  the  sum  of  $1,488,  and 
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that  sum  must  be  the  basis  of  the  amount  of  the  claim  in  this 
action."  The  court  also  found  that  the  defendant  was  enti- 
tled to  credit  for  the  sum  of  $752 ;  that  the  plaintiff's  original 
claim  amounted  to  the  sum  of  $1,488,  being  the  said  contract 
price,  and  extras  amounting  to  $^5.50,  making  in  the  aggre- 
gate $1,543.60,  and  leaving  a  balance  due  to  the  plaintiff  of 
$745.90,  with  interest  since  February,  1903.  For  this 
amount  a  judgment  of  foreclosure  of  mechanic's  lien  was 
awarded  and  rendered,  and  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Qtmrles,  Spence  & 
Quarles,  attorneys,  and  Wm.  G.  Qvxirles,  of  counsel,  and  oral 
argument  by  Wm.  C,  Quarles. 

For  the  respondent  there  was  a  brief  hj  A.  M.  Spencer 
and  John  Bottenseh,  and  oral  argument  by  Mr.  BottenseJc. 

WiNSLOW,  J.  It  is  admitted  by  appellant  that  the  written 
contract  for  building  the  house  was  in  fact  executed  on  Sun- 
day, but  it  is  claimed  that  it  was  validated  by  the  subsequent 
acts  of  the  parties  set  forth  in  the  statement  of  facts,  which 
recognized  its  existence.  This  contention  is  effectually  an- 
swered by  the  decision  in  the  case  of  Vim  v.  Beatty,  61  Wis. 
645,  21  N.  W.  787,  where  a  lease  of  a  mill  and  house  was  ex- 
ecuted on  Sunday,  and  possession  taken  imder  it,  and  rent 
paid  under  its  terms  for  a  considerable  time.  Notwithstand- 
ing these  acts  of  subsequent  recognition,  it  was  held  that 
they  constituted  no  ratification  of  the  original  lease,  because 
it  was  absolutely  void,  and  hence  incapable  of  ratification. 
A  new  contract  might  be  made  between  the  parties,  either  ex- 
pressly or  by  implication,  from  their  dealings;  but  this 
would  be  an  independent  contract,  and  not  a  ratification  of 
that  which  was  void.  The  cases  relied  on  by  the  appellant 
to  sustain  his  contention,  such  as  Schmidt  v.  Thomas,  75  Wis. 
529,  44  N.  W.  771,  will  be  foimd  upon  examination  to  be 
cases  where  such  new  and  independent  contract  was  made 
on  a  subsequent  secular  day.    It  follows  that  the  trial  court 
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was  right  in  holding  that  the  original  building  contract^ 
including  the  clause  waiving  the  right  to  file  a  lien,  was  and 
remained  void,  notwithstanding  the  subsequent  dealings  of 
the  parties.  Such  being  the  case,  the  plaintiff  would  be 
entitled  on  proper  pleadings  to  prove  either  that  a  new 
contract  was  made,  or,  in  the  absence  of  any  such  contract^ 
to  show  the  reasonable  value  of  the  labor  and  materials 
which  went  into  the  housa  The  court  found  that  by  their 
subsequent  dealings  the  parties  did  make  a  new  and  inde- 
pendent contract  for  the  construction  of  the  house  (according 
to  the  copy  of  the  plans  and  specifications  sent  to  plaintiff 
by  defendant  August  26  and  2S,  1902,  as  we  construe  the 
finding)  for  the  old  contract  price  of  $1,488.  There  was 
no  provision  for  the  waiver  of  liens  in  this  new  contract, 
nor  was  there  any  evidence  from  which  it  could  be  found 
that  such  a  provision  was  agreed  upon.  The  appellant  does 
not  assign  error  in  this  court  upon  the  making  of  this  finding ; 
hence  we  are  relieved  from  any  consideration  of  the  ques- 
tion whether  it  is  supported  by  the  evidence,  and  we  accept 
it  as  a  fact. 

The  statute  requires  that  the  claim  for  lien  contain  '^a 
statement  of  the  contract  or  demand  upon  which  it  is 
founded^'  and  also  requires  that  the  complaint  "set  forth 
the  substance  of  the  contract  under  which  such  work  was 
done."  Sees.  3320-3322,  Stats.  1898.  Neither  the  claim 
nor  the  complaint  set  forth  the  contract  on  which  the  plaintiff 
finally  recovered,  nor  was  any  formal  amendment  of  either 
document  made;  but  as  the  evidence  on  which  the  court  based 
its  finding  of  a  new  contract  was  without  serious  dispute,, 
and  admitted  without  objection,  we  conclude  that  the  court 
considered  both  claim  and  complaint  to  be  amended  to  con- 
form to  the  proofs  as  effectually  as  if  formal  amendments  had 
been  ordered. 

We  now  reach  the  last  contention  made  by  the  appellant: 
He  offered  testimony  tending  to  prove  that  certain  parts,  of 
Vol.  123—40 
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tho  work  and  materials  did  not  accord  with  the  requirements 
of  the  plans  and  specifications,  and  that  the  house  was  of 
less  value  on  account  of  such  defaults;  but  substantially  aU 
such  testimony  was  rejected,  and  this  ruling  is  now  assigned 
as  error,  and,  we  think,  rightly  so.  It  is  true  that  there 
was  no  affirmative  allegation  in  the  answer  of  defective  work- 
manship, but  there  was,  in  effect,  a  general  denial.  While 
the  original  complaint  was  upon  quanium  meruit,  it  was, 
in  effect,  amended  by  the  action  of  the  court  into  a  complaint 
alleging  performance  of  a  contract  to  build  the  house  accord- 
ing to  certain  plans  and  specifications  for  a  fixed  sum.  We 
are  unable  to  see  why  the  general  denial  already  pleaded  did 
not  put  in  issue  the  question  whether  the  house  had  been 
completed  according  to  the  plans  and  specifications  agreed 
on,  and  allow  the  defendant  to  prove  nonperformance.  Mpriiz 
V.  Larsen,  10  Wis.  569,  36  N.  W.  331.  But,  even  if  there 
were  necessity  for  a  further  specific  pleading  by  the  defend- 
ant, the  circumstances  were  ^uch  that  a  proper  amendment  to 
support  the  proof  offered  should  have  been  ordered  in  order 
to  meet  the  new  complaint  which  the  court,  in  effect,  im- 
ported into  the  case.  This  rejection  of  evidence  necessitates 
reversal  of  the  judgment.  It  will  not  be  necessary  to  retry 
the  question  as  to  the  validity  of  the  original  contract,  nor 
the  question  as  to  the  making  of  the  subsequent  contract 
These  matters  must  be  regarded  as  settled  by  the  findings, 
and  are  not  to  be  disturbed.  But  the  following  questions 
SiTO  still  open,  and  further  evidence  must  be  taken  upon 
them  as  the  parties  are  advised :  First :  Was  the  house  built 
in  compliance  with  the  plans  and  specifications  furnished 
by  defendant  to  the  appellant  August  26  and  28,  1902? 
Second.  If  not  built  in  exact  compliance  with  them,  was 
there  such  substantial  compliance  in  good  faith  as  will  entitle 
the  plaintiff,  under  the  principle  stated  in  Manitowoc  8.  B. 
Works  V,  Manitowoc  O.  Co.  120  Wis.  1,  97  N.  W.  515,  to 
recover  the  contract  price,  less  proper  deduction  for  defects 
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or  defaults  in  performance?  If  this  latter  question  be 
answered  "No/'  then  there  can  be  no  recovery;  but,  if 
answ^ered  "Yes,"  then  the  rules  by  which  proper  deductions 
are  to  be  ascertained  are  important,  and  these  may  be  stated 
as  follows:  In  case  of  entire  neglect  to  furnish  an  item  of 
labor  or  material,  or  in  case  of  a  defect  which  may  be  easily 
remedied  without  taking  down  and  reconstructing  a  sub- 
stantial portion  of  the  building  this  allowance  should  equal 
the  reasonable  expense  of  supplying  or  correcting  the  defect. 
In  case  of  a  defect  which  could  only  be  remedied  by  taking 
down  and  reconstructing  some  substantial  portion  of  the 
building  the  allowance  should  be  the  amount  which  the  build- 
ing is  worth  less,  by  reason  of  the  defect,  than  the  contract 
price.  If  the  defendant  desires  to  amend  his  answer  to  fully 
present  these  questions  in  an  orderly  manner,  such  amend- 
ments should  b^  allowed  without  terms. 

By  the  Court. — Judgment  reversed,  and  action  remanded 
for  further  proceedings  in  accordance  with  this  opinion. 


Loyd,  Appellant,  vs.  Phill,ips  and  wife,  Respondents. 

December  17,  1904— January  10,  1905, 

Equity:  Written  instruments:  Negligence   of  grantee:  Failure   to 
read:  Cause  of  action:  Adequate  remedy  at  law, 

1.  Plaintiff  alleged,  among  other  things,  that  in  exchanging  land  he 
deeded  his  land  to  defendant  and  gave  him  a  mortgage  of 
$2,500  on  lands  conveyed  to  plaintiff,  defendant  representing 
that  there  was  a  small  Incumbrance  on  the  lands  conveyed  to 
plaintiff  which  he  would  promptly  pay;  that  when  plaintiff  de- 
manded a  warranty  deed,  defendant's  wife  exhibited  a  blank 
with  full  icovenants,  and  relying  on  her  promise  to  prepare  such 
a  deed,  accepted,  without  reading,  the  deed  prepared  by  her, 
which  deed  excepted  mortgage  indebtedness  from  the  covenant 
against  incumbrances;  that,  as  soon  as  the  deed  was  delivered 
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to  plaintiff,  he  permitted  defendant  to  take  it  on  his  promise: 
to  have  it  recorded  and  to  "fix  up"  the  incumbrances,  and  that 
defendant  had  attempted  to  sell  the  |2,500  mortgage,  refused 
to  discharge  the  indebtedness  as  agreed,  and  was  insolvent 
Held,  that  the  circumstances  excusing  plaintiff's  failure  to  ex- 
amine the  deed  before  accepting  it  were  sufficient  to  prevent  its 
being  held,  as  matter  of  law,  that  he  was  inexcusably  negligent 
in  that  regard,  precluding  any  successful  appeal  on  his  part  to 
the  courts  for  redress. 
2.  Such  facts  do  not  show  a  mere  breach  of  contract,  for  the  redress- 
of  which  legal  remedies  are  amply  sufficient,  but  show  a  situa- 
tion where  equity  jurisdiction  should  lend  its  aid  in  the  matter. 

Appeai.  from  a  judgment  of  the  circuit  court  for  Outa* 
gamie  county:  John  Qoodland,  Circuit  Judge.    Reversed. 

The  plaintiff,  for  a  cause  of  action,  pleaded  the  following^ 
in  effect: 

January  12,  1903,  plaintiff  owned  lands  in  Outagamie 
county,  AVisconsin  (specifying  the  same)  of  the  value  of 
$3,000,  incumbered  to  the  amount  of  $1,000.  Defendant 
John  M,  Phillips  then  owned  lands  in  the  same  county  (speci- 
fying the  same).  The  latter  represented  to  the  former  that 
there  was  a  small  incumbrance  on  his  land,  which,  in  the 
event  of  his  trading  the  same  for  plaintiff's  land,  he  would 
fix  up  within  a  few  days.  Relying  thereon  plaintiff  made  a 
verbal  agreement  with  the  defendant  to  the  effect  that  the  lat- 
ter should  clear  the  incumbrance  from  his  land  and  convey 
the  same  to  the  former  in  consideration  of  a  mortgage  back 
to  secure  payment  to  him  by  plaintiff  a  specified  sum  in  the 
future  of  $2,600  and  a  clear  deed  of  the  lattor's  land.  Upon 
said  agreement  being  made  defendant  suggested  a  meeting  at 
his  house  to  consummate  the  same,  he  to  obtain  the  presence 
of  a  justice  of  the  peace  to  take  the  acknowledgment  of  the 
papers.  Plaintiff  acting  thereon  visited  defendant's  house,, 
whereupon  the  latter's  wife,  said  defendant,  Ada  PhiUips^ 
undertook  to  draft  the  deeds  and  mortgage,  suggesting  that 
she  had  written  the  descriptions  of  her  husband's  land  many 
times  and  was  better  able  to  draw  the  deed  thereof  correctly 
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than  any  one  else.  Thereupon  plaintiff's  wife  in  his  behalf 
said  that  a  full  warranty  deed  according  to  a  form  exhibited 
by  her  was  what  he  required,  to  which  said  Ada  Phillips  re- 
plied that  she  would  make  the  deed  that  way.  Thereupon 
she  prepared  the  papers  for  execution.  That  being  done  all 
were  executed,  A.  G.  McKee,  a  justice  of  the  peace,  taking 
the  acknowledgments.  Plaintiff,  relying  upon  the  assurances 
given  by  said  Ada  Phillips,  as  aforesaid,  completed  the  trade 
without  reading  the  deed  given  him  by  said  John  M.  Phillips. 
As  soon  as  the  papers  were  executed  said  John  M.  Phillips 
was  permitted  to  take  them  into  his  possession  upon  his  prom- 
ise that  he  would  send  them  for  record  and  fix  up  the  incum- 
brance upon  the  property  conveyed  to  plaintiff  so  that  the 
same  would  be  free  from  all  incumbrances.  The  latter  did 
not  again  see  the  deed  given  to  him  until  some  time  in  the 
spring  of  1903,  when  he  discovered  that  instead  of  being  in 
accordance  with  the  understanding,  the  covenant  against  in- 
cumbrances excepted  mortgage  indebtedness.  WHiereupon  ho 
applied  to  said  John  M.  Phillips  to  clear  off  such  indebtedness 
and  was  assured  that  it  would  soon  be  done.  Had  plaintiff 
known  when  the  papers  were  executed  that  the  deed  to  him 
was  not  drawn  in  accordance  with  the  agreement,  he  would 
not  have  completed  the  trade.  There  were  in  fact  upon  the 
property  conveyed  to  him  two  mortgages,  one  for  $600,  and 
one  for  $1,400.  Said  John  M.  Phillips  has  refused  and  neg- 
lected to  pay  off  and  discharge  the  same  as  he  agreed  to  do, 
and  there  now  remains  a  mortgage  indebtedness  of  $1,400. 
He  is  financially  irresponsible.  Pie  has  made  efforts  to  sell 
the  said  $2,600  mortgage,  and  is  so  circumstanced  that  if 
plaintiff  is  compelled  to  pay  the  $1,400  mortgage  indebted- 
ness, aforesaid,  he  will  suffer  irreparable  damage. 

Upon  such  facts  plaintiff  prayed  for  judgment  reducing 
the  $2,600  mortgage  to  the  amount  of  the  incumbrance  upon 
the  land  conveyed  to  him,  as  stated.  He  further  prayed  for 
an  injunction  restraining  said  Phillips,  pending  a  decision 
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in  the  case,  from  selling  the  said  $2,500  mortgage,  and  fur- 
ther prayed  for  such  additional  relief  as  to  the  court  might 
seem  just. 

The  defendants  demurred  generally  to  the  complaint-  The 
demurrer  was  sustained  and  plaintiff  appealed. 

For  the  appellant  there  was  a  brief  by  Weed  &  Van  Doren, 
and  oral  argument  by  F.  C.  Weed. 

Oliver  H.  Day.,  for  the  respondents. 

Makshall,  J.  The  facts  alleged  in  the  complaint  make  a 
good  case  for  the  interference  of  equity  jurisdiction.  Re- 
spondent obtained  appellai^t's  land  and  obligation  for  $2,500, 
secured  by  a  mortgage  on  land  conveyed  to  appellant  in  ex- 
change therefor,  by  representing  that  there  was  but  a  small 
inciunbrance  upon  the  latter  land  which  he  would  promptly 
pay  off.  Instead  of  the  incumbrance  being  small,  it  was  in 
excess  of  one  fourth  of  the  valued  of  the  property.  If  we  con- 
cede for  the  purposes  of  the  case,  that  appellant  was  so  negli- 
gent respecting  his  interest,  in  that  he  omitted  to  inform  him- 
self as  to  the  amount  of  the  incumbrances,  that  judicial  reme- 
dies should  not  be  afforded  him  to  redress  the  wrong  com- 
plained of  so  far  as  produced  by  the  false  representations  re- 
ferred to,  yet  there  is  the  mistake,  or  something  worse,  on  re- 
spondent's part,  in  that  his  agent  in  his  presence,  while  assur- 
ing appellant  that  she  would  prepare  the  deed  to  be  executed 
by  respondent  in  accordance  with  a  form  placed  before  her, 
which  consisted  of  a  deed  with  full  covenants,  inserted  in  the 
draft  in  the  covenant  against  incumbrances  an  exception  as 
to  mortgage  indebtedness.  It  is  difficult  to  see  why  a  court 
of  equity  should  not  relieve  appellant  from  the  effects  that 
might  otherwise  flow  from  that  serious  departure  from  the 
agreement,  since  without  such  relief  appellant  would  be  left 
remediless  for  the  wrong.  Slight  circumstances  excusing  ap- 
pellant's failure  to  examine  the  deed  before  accepting  it  are 
sufficient  to  prevent  its  being  held,  as  a  matter  of  law,  that  he 
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was  inexcusably  negligent  in  that  regard  precluding  any  suc- 
cessful appeal  an  his  part  to  the  courts  for  redress.  Bostwich 
V.  MuL  L.  Ins.  Co.  116  Wis.  392,  89  K  W.  538,  92  K  W. 
246.  Such  circumstances  abundantly  appear  in  the  allega- 
tions, that  appellant  intrusted  the  drawing  of  the  deed  to  re- 
spondent's agent  as  indicated ;  that  in  the  face  of  a  full  under- 
standing of  the  matter  she  failed  to  draw  it  in  conformity 
thereto ;  that  respondent  obtained  possession  of  the  paper  so 
soon  after  the  execution  thereof  as  to  leave  appellant  very 
little  time  to  discover  its  infirmity,  lulling  the  latter  into  a 
sense  of  security  by  offering  to  act  for  him  in  placing  the  same 
unmediately  on  record,  at  the  same  time  assuring  him  that  the 
incumbrance  should  be  speedily  paid  off.  Respondent  sug- 
gests that  since  payment  of  the  mortgage  indebtedness  was 
not  made  a  condition  precedent  to  consummating  the  trade, 
his  promise  being  taken  instead,  the  delay  in  redeeming  such 
promise  or  refusal  to  do  so,  was  a  mere  breach  of  contract,  for 
the  redress  of  which  legal  remedies  are  amply  sufficient,  hence 
that  equity  jurisdiction  should  not  lend  its  aid  in  the  matter. 
In  that  counsel  fails  to  give  proper  effect  to  the  material  cir- 
cumstances, that  respondent  is  insolvent;  that  the  $2,600 
mortgage  may  be  by  him  transferred,  tod  that  respondent 
threatens  to  do  that  which,  if  it  were  to  occur,  would  render 
courts  of  law,  and  equity  as  well,  incapable  of  protecting  ap- 
pellant from  the  consequences  of  the  fraud  or  mistake.  As- 
suming as  we  must  that  all  the  allegations  are  true,  they  ex- 
hibit a  situation  rendering  legal  remedies  entirely  inefficient 
to  redress  the  wrong  complained  of.  To  shut  the  door  of 
equity  to  appellant  would  violate  the  fundamental  principle 
thereof,  that  equity  suffers  no  wrong  rising  above  mere  moral 
transgressions  to  go  unredressed  in  face  of  a  seasonable  clean- 
handed application  to  it  for  a  remedy. 

By  the  Court. — The  order  sustaining  the  demurrer  is  re- 
versed, and  the  cause  remanded  for  further  proceedings  ac- 
cording to  law. 
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Hoffman^  Appellant^  vs.  Petebson  and  another,  Bespond- 

ents. 

December  17,  lOOk^-January  10,  1905. 

TcuB  deeds:  Redemption  by  minor  after  (Attaining  majority:  Statutes: 
Construction:  **Other  person.'**  Action  to  set  aside  tax  deed 
after  redemption:  Counterclaim, 

1.  Under  sec.  1165,  Stats.  1898  (providing  that  the  owner  or  occu- 

pant of  any  land  sold  for  taxes  or  other  person  may.  at  any 
time  within  three  years  from  the  date  of  the  certificate  of 
sale,  redeem  the  same  or  any  part  thereof),  and  sec.  1166 
(proYiding  that  the  lands  of  minors  or  any  interest  they  may 
have  in  lands  sold  for  taxes  may  be  redeemed  at  any  time  be- 
fore such  minors  come  of  age,  and  during  one  year  thereafter), 
the  right  of  redemption  given  to  a  minor  is  not  impaired  by 
the  fact  that  a  tax  deed  has  been  issued  before  the  actual  re- 
demption. 

2.  The  words  "other  person"  in  sec.  1165,  Stats.  1898,  enable  those 

whose  rights  would  be  directly  prejudiced  by  the  absolutism  of 
the  tax  title  to  redeem  therefrom,  though  they  may  be  neither 
owners  nor  occupants. 

3.  In  an  action  for  trespass  for  wrongfully  cutting  timber,  plaint- 

iffs title  was  based  on  a  tax  deed  issued  in  1896  on  the  tax 
sale  of  1893.  At  those  dates  the  property  belonged  to  a  minor 
who  attained  his  majority  April  21,  1901.  The  minor  conveyed 
the  premises  by  warranty  deed  to  defendants  in  November, 
1901,  and  redeemed  from  such  tax  sale  March  8,  1902.  Held, 
that  the  right  of  redemption  existed  in  such  minor  when  he 
exercised  it. 

4.  Where  lands  are  vacant  and  unoccupied  it  is  not  necessary  for 

one  redeeming,  after  a  tax  deed  has  been  recorded,  to  commence 
an  action  to  set  aside  that  deed  before  he  can  exercise  his 
rights  of  ownership. 

5.  In  such  case,  the  tax  deed,  upon  the  act  of  redemption  within  the 

right  preserved  by  law,  becomes  wholly  void  and  of  no  effect 

6.  Under  sec.  1189,  Stats.  1898  (providing  that  the  statutory  limita- 

tion on  bringing  any  action  after  three  years  from  the  recording 
of  the  tax  deed,  or  any  other  limitation  in  favor  of  a  tax  deed 
or  a  tax  certificate,  except  in  case  of  actual  possession  founded 
on  a  tax  deed,  shall  not  apply  where  the  taxes,  for  the  non- 
payment of  which  the  lands  were  sold  and  the  tax  deed  exe- 
cuted, were  j)aid  prior  to  the  sale,  or  where  the  land  was  re- 
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deemed  from  operation  of  such  sale  as  provided  by  law,  or 
where  the  land  was  not  liable  to  taxation),  there  is  nothing 
after  redemption,  within  the  rights  preserved  by  law,  which 
^precludes  the  holder  of  the  legal  title  from  regaining  actual 
possession,  either  by  taking  it  in  the  case  of  vacant  and  un- 
occupied land,  or  by  bringing  action,  within  the  period  of  the 
general  statutes  of  limitation,  in  case  the  tax-deed  claimant  is 
in  actual  occupancy. 
7.  Although  no  action  on  the  part  of  an  owner  who  has  lawfully 
redeemed  from  a  tax  sale  is  necessary  to  enforce  possession  and 
ownership,  the  act  of  the  holder  of  a  recorded  tax  deed  in 
bringing  an  action  of  trespass  against  the  owner,  basing  his 
right  on  such  tax  deed,  constitutes  such  an  apparent  cloud, 
and  such  setting  up  of  a  claim  to  the  land,  as  enables  such 
owner  by  counterclaim  in  that  action  to  have  the  title  quieted 
In  him. 

Appeal  from  a  judgment  of  the  circuit  court  for  Outa- 
gamie county :  John  Goodland,  Circuit  Judge.    Affirmed. 

Action  for  trespass  in  wrongfully  cutting  timber  on  certain 
vacant  and  unoccupied  land  in  Outagamie  county.  The  an- 
swer and  counterclaim  set  up,  and  the  court  finds,  that  plaint- 
iiPs  title  is  based  on  a  tax  deed  issued  in  1896  upon  the  sale 
of  1893  for  unpaid  taxes  of  1892.  The  property  belonged  \o 
Adolph  Johnson  in  his  lifetime,  who  died  in  1887,  leaving 
Albert  Johnson,  a  minor,  his  sole  heir  at  law.  The  latter  at- 
tained his  majority  on  April  21,  1901,  and  March  8,  1902, 
within  one  year  thereafter,  paid  to  the  county  clerk,  as  in  re- 
demption of  said  taxes,  the  proper  sum,  and  received  due  and 
formal  redemption  receipt  and  certificate.  In  November, 
1901,  Albert  Johnson  conveyed  the  premises  by  warranty 
deed,  through  and  under  which  the  defendants  claim  title. 
The  court  concluded,  as  matter  of  law,  that  the  land  was  duly 
redeemed  from  said  tax  sale ;  that  plaintiff's  deed  thereby  be- 
•came  void ;  that  defendants,  at  the  time  of  the  trespass  and 
at  the  time  of  the  judgment,  were  o'v^Tiers  in  fc  -^  simple,  and 
were  entitled  to  judgment  dismissing  the  complaint  and  can- 
celing plaintiff's  tax  deed.  Froim  judgment  in  accordance 
with  these  conclusions,  plaintiff  appeals. 
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For  the  appellant  there  was  a  brief  by  McManamy  <6  Mc- 
Manamy,  and  oral  argument  by  F.  Y.  McManamy. 
C.  D.  Cleveland,  Jr,,  for  the  respondents. 

Dodge,  J.  Plaintiff  denies  the  right  of  a  minor  to  redeem 
from  a  tax  sale  after  the  deed  has  been  issued.  Sec.  1165, 
Stats.  1898,  provides: 

"The  o\vner  or  occupant  of  any  land  sold  for  taxes  or  other 
person  may,  at  any  time  within  three  years  from  the  date  of 
the  certificate  of  sale,  redeem  the  same  or  any  part  thereof.'' 

Sec.  1166,  Stats.  1898,  provides: 

"The  lands  of  minors  or  any  interest  they  may  have  in 
lands  sold  for  taxes  may  be  redeemed  at  any  time  before  such 
minors  come  of  age  and  during  one  year  thereafter." 

It  is  difficult  to  discover  in  these  statutes  any  such  limita- 
tion as  that  for  which  appellant  contends.  It  is  lands  "sold 
for  taxes"  which  may  be  redeemed,  and  it  would  constitute 
legislation,  rather  than  construction,  to  insert  into  these  ex- 
])res3  and  unambiguous  statutes  a  condition  that  the  redemp- 
tion take  place  before  the  issue  of  the  deed,  and  would,  in  our 
opinion,  in  large  measure,  thwart  the  beneficent  purpose  of 
sec.  1166,  to  preserve  to  minors  their  lands  during  their  non- 
age against  the  drastic  forfeiture  imposed  by  our  laws  for 
the  collection  of  taxes  upon  real  estate.  That  no  such  limita- 
tion was,  indeed,  contemplated  by  the  legislature,  is  evinced 
by  sec.  1176,  which,  in  defining  the  character  of  title  con- 
ferred by  a  tax  deed,  recognizes  tliat  in  some  cases  a  right  of 
redemption  persists  beyond  its  issue  and  delivery.  The  right 
of  redemption  after  the  issue  of  a  deed  by  a  minor  or  other 
person  has  apparently  never  been  questioned  before  this  court. 
The  cases  cited  by  the  appellant  declaring  the  impregnable 
character  of  a  tax  deed  after  three  years  from  its  record 
were  all  decided  with  reference  to  fee  owners  of  full  age,  to 
whom  a  right  of  redemption  is  given  by  the  statutes  only 
prior  to  the  issue  and  record  of  the  deed.     On  the  other 
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hand,  in  numerous  cases,  the  fact  that  the  tax  certificate 
had  ripened  into  a  tax  deed  was  assumed  to  be  no  obstacle 
to  redemption,  although,  no  question  being  raised,  there 
was  no  discussion  of  the  subject.  Jones  v.  Collins,  16  Wis. 
595;  Wright  v.  Wing,  18  Wis.  45;  Eaton  v.  Tallmadge,  24 
Wis.  217,  222;  Dayton  v.  Relf,  34  Wis.  86;  Tucker  v.  Whit- 
tlesey,  74  Wis.  74,  84,  41  K  W.  535,  42  K  W.  101 ;  Little 
V.  Edwards,  84  Wis.  649,  55  K  W.  43.  We  therefore 
conclude  that  the  right  of  redemption  given  to  a  minor  by  sec. 
1166  is  not  impaired  by  the  fact  that  a  deed  has  been  issued. 
The  next  question  in  order  is  whether  the  minor  in  this 
case  had  any  such  interest,  after  executing  and  delivering  his 
warranty  deed,  as  would  entitle  him  to  redeem.  The  statutes 
above  mentioned  give  this  right  of  redemption  not  only  to 
the  owner  and  occupant,  but  "other  person.'*  In  this  respect 
they  are  broader  in  terms  than  those  of  many  other  states. 
Nevertheless  it  has  been  held  that  a  mere  stranger  has  no 
right  of  redemption,  and  therefore  an  attempt  on  his  part  to 
exercise  it  by  paying  money  to  the  county  clerk  is  futile. 
Cousins  V.  Allen,  28  Wis.  232 ;  Rutledge  v.  Price  Co,  66  Wis. 
35,  27  X.  W.  819.  The  right  of  redemption,  especially  in 
minors,  is  highly  favored,  and  statutes  conferring  it  have  al- 
ways been  accorded  liberal  construction.  Jones  v.  Collins, 
16  Wis.  594;  Dubois  v.  Hepburn,  10  Pet.  1.  ITcnce  we  have 
no  doubt  that  the  words  "or  others,"  in  sec.  1165,  are  to  be 
given  such  construction  as  will  enable  those  whose  rights 
would  be  directly  prejudiced  by  the  absolutism  of  the  tax  title 
to  redeem  therefrom,  though  they  be  neither  oAvncrs  nor  occu- 
pants. The  right  has  been  recognized  in  favor  of  those  having 
mere  moral  beneficial  interest  under  void  parol  trust  (Karr 
V.  Washburn,  56  Wis.  303,  14  K  "W.  189;  Begole  v.  Ilaz- 
zard,  81  Wis.  274,  51  IT.  W.  325)  ;  an  administrator,  though 
without  title,  and  without  any  showing  that  the  land  was  nec- 
essary for  debts  (Bowers  v.  Williams,  34  Miss.  324)  ;  or  a 
wife  having  mere  inchoate  homestead  interest   (Lamar  v. 
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•JSheppard,  80  Ga.  25,  6  S.  E.  247).  Just  what  interest  or 
title  to  the  land  rests  in  one  specially  privileged  to  redeem 
after  issue  of  tax  deed  is  thrown  in  some  measure  of  doubt  by 
Temarks  made  arguendo  in  Wright  v.  Wing,  supra,  and  lAtth 
•V.  Edwards,  supra.  In  the  former  it  is  said  such  person  has 
no  present  interest  in  the  land ;  the  title  being  vested  in  the 
grantee  of  the  tax  deed,  subject  to  right  of  redemption,  a  mere 
privilege.  In  the  latter,  referring  to  a  situation  under  the 
absolute  five-year  period  of  redemption  then  existing  in  favor 
of  "widowed  women"  (ch.  89,  Laws  of  1868),  it  was  inti- 
mated that  a  tax  deed  during  the  five  years  gave  the  grantee 
no  greater  rights  of  possession  than  would  a  t^x  certificate. 
The  former  view  certainly  seems  more  consonant  with  sec 
1176,  which,  in  terms,  at  least,  so  declares.  It  is  not,  however, 
very  material  to  the  present  consideration  whether  merely  a 
privilege,  or  both  a  privilege  and  a  title,  persists  in  a  minor 
after  issue  of  tax  deed  to  his  lands.  The  privilege  certainly 
does  persist,  and,  beyond  any  question,  is  a  personal  privil^e, 
which  cannot  be  conveyed  to  another,  and  upon  which  no  at- 
tempted conveyance  of  the  land  can  have  any  effect.  We  are 
persuaded  that  the  true  policy  of  our  statutes  is  that  this  priv- 
ilege shall  be  enjoyed  by  the  minor  throughout  the  full  stat- 
utory term,  if  the  minor's  interests  may  be  subserved  or  pro- 
tected thereby,  though  it  may  not  be  exercised  if  of  no  possible 
benefit  to  the  minor.  Covins  v.  Allen,  supra.  In  the  present 
case,  by  warranting  title  to  his  grantees,  Albert  Johnson  con- 
tinued to  have  the  same  interest  in  the  redemption  of  the  land 
as  if  he  had  made  no  deed  at  all.  If  denied  that  right,  his 
pecuniary  loss  is  the  value  of  the  land,  as  measured,  at  least, 
by  the  price  for  which  he  was  able  to  sell  it.  In  this  situation, 
we  are  convinced  that  right  of  redemption  existed  in  him  in 
March,  1902,  when  he  exercised  it 

The  further  question  is  raised  by  the  appellant— whether 
it  is  not  necessary  for  one  redeeming  after  a  tax  deed  has  been 
recorded  to  commence  some  action  to  set  aside  that  deed  be- 
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fore  he  can  treat  the  land  as  his  own.  Whatever  necessity 
there  may  be  in  case  the  grantee  in  the  tax  deed  be  actually 
in  possession  of  the  real  estate  is  immaterial  here,  for  the  land 
is  vacant  and  unoccupied,  and  no  action  could  be  brought, 
based  upon  plaintiff^s  possession,  except  upon  the  theory  of 
constructive  possession  resulting  from  the  record  of  his  tax 
deed.  This  deed,  upon  the  ^t  of  redemption  within  the  right 
preserved  by  law,  became  wholly  void  and  of  no  effect. 
Wright  v.  Wing,  18  Wis.  45 ;  Little  v.  Edwards,  84  Wis.  640, 
65  K  W.  43 ;  Blackwell,  Tax  Tit.  §  701.  It  no  longer  had 
the  force  accorded  such  deeds  by  sec.  1176,  but  was  entirely^ 
deprived  of  effect,  except  as  it  constituted  a  cloud  upon  tho 
defendants'  record  title  as  that  appeared  in  the  registry  of 
deeds,  requiring  reference  to  the  records  of  the  county  clerk 
or  treasurer  to  disclose  the  invalidity  of  the  deed.  There 
being  no  actual  possession,  there  was  nothing  to  preclude  the 
true  owner  from  entering  upon  the  premises,  occupying  them,, 
or  exercising  other  acts  of  possession  or  ownership  over  them. 
Hence  no  action  needed  to  be  brought  as  a  preliminary  to  the- 
exercise  of  such  rights,  and  this  action  for  trespass  against  tho 
parties  holding  such  real  title  must  fail. 

The  statute  of  limitations  denying  any  action  after  three- 
years  from  the  recording  of  the  tax  deed,  as,  indeed,  all  other 
special  statutes  of  limitation,  is  wholly  without  application 
aftCT  redemption,  by  virtue  of  sec.  1189,  which  provides : 

"Nor  shall  such  limitation  nor  any  other  limitation  in  favor 
of  a  tax  deed  or  a  tax  certificate,  except  in  case  of  actual  pos- 
session founded  on  a  tax  deed,  apply  where  the  taxes,  for  the 
non-payment  of  which  the  lands  were  sold  and  the  tax  deed 
executed,  were  paid  prior  to  the  sale,  or  where  the  land  was- 
redeemed  from  the  operation  of  such  sale  as  provided  by  law 
or  where  the  land  was  not  liable  to  taxation." 

Hence  there  was  nothing  in  the  lapse  of  a  year  or  two  after 
the  redemption  which  could  preclude  the  holder  of  the  legal 
title  from  regaining  actual  possession,  either  by  taking  it  in: 
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the  case  of  vacant  and  unoccupied  land,  or  by  bringing  action 
in  case  the  tax-deed  claimant  were  in  actual  occupancy. 

Notwithstanding  that  no  action  was  necessary  to  enforce 
possession  and  ownership  of  the  premises,  however,  both  the 
existence  of  the  tax  deed  on  the  record,  and  the  act  of  plaint- 
iff in  bringing  this  action,  constituted  such  an  apparent  cloud 
and  such  a  setting  up  of  a  claim  to  the  land  as  would  enable 
the  defendants  to  maintain  an  action  imder  sec.  t3186  to  quiet 
their  title ;  and  such  action,  is,  in  substance,  brought  by  the 
<»ounterclaim  in  defendants'  answer  praying  judgment  cancel- 
ing the  tax  deed. 

From  »the  views  thus  expressed,  we  must  conclude  that  the 
land  in  question  was  lawfully  redeemed  from  plaintiff's  tax 
claims  upon  it  in  March,  1902;  that  thereafter  he  had  no 
rights  whatever  therein  to  sustain  his  action  of  trespass,  but 
that  his  tax  deed,  and.  declared  claim  thereunder,  entitle  de- 
fendants to  have  the  same  adjudged  invalid. 

By  the  Court, — Judgment  afiBrmed. 


Commercial  Hotel  Company,  Appellant,  vs.  Brill  and  an- 
other. Respondents. 

Decemher  17,  1904 — January  10,  1905. 

Landlord  and  tenant:  Lease  under  seal:  Burrender:  Corporations: 

Officers:  Authority. 

1.  Where  the  lessee  under  a  lease  under  seal  actually  deliverei 

possession  of  the  premises  to  the  landlord  hy  turning  them 
over  at  his  request  and  direction  to  parties  who  had  leased 
them  from  the  landlord,  such  circumstances  are  sufficient  In 
law  to  constitute  a  surrender,  although  not  in  writing  as  re- 
quired by  the  statute. 

2.  The  secretary  and  treasurer  of  plaintil]^  corporation  signed  a 

lease  with  defendant,  was  charged  with  the  duty  of  putting  de- 
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fendant  into  possession,  and  collected  and  received  the  rent 
from  him.  He  also  secured  the  assignment  of  defendant's 
lease  to  third  persons,  all  the  negotiations  by  the  third  parties 
to  secure  a  lease  of  the  premises  being  conducted  with  him. 
His  authority  to  act  in  all  these  matters  was  conceded  up  to 
the  point  of  effectuating  a  surrender  of  defendant's  lease. 
Held,  that  the  extent  of  his  authority  as  evidenced  by  these 
acts,  carried  with  it  authority  to  effect  a  surrender  of  such 
lease  as  an  act  reasonably  within  the  scope  of  his  employment 
in  conducting  and  managing  plaintiff's  business. 


ArpE-u:.  from  a  judgment  of  the  circuit  court  for  Outa- 
gamie county:  John  Goodland,  Circuit  Judge.    Affirmed, 

Plaintiff,  a  corporation,  brings  this  action  to  recover  the 
sum  of  $470,  rent  due  under  a  lease,  and  the  sum  of  $425  for 
waste  and  injury  to  the  premises  held  by  the  defendant  Brill, 
as  lessee.  About  November  1,  1897,  the  plaintiff  and  the  de- 
fendant Brill  entered  into  a  leasing  contract,  whereby  plaint- 
iff, as  owner,  leased  to  defendant  Brill  the  hotel  property  de- 
scribed in  the  lease,  situated  in  the  city  of  Appleton,  Wiscon- 
sin, for  the  term  of  five  years  from  the  1st  day  of  January, 
1898,  at  an  annual  rental  of  $1,200,  payable  in  monthly  in- 
stalments of  $100  in  advance.  It  was  agreed  that  the  lessee 
was  to  keep  the  interior  of  the  hotel  building  in  repair  and 
in  tenantable  condition.  There  was  also  an  agreement  against 
subletting.  The  defendant  Henry  Ashauer  and  one  George 
Walter  became  sureties  for  the  payment  of  the  rent  and  the 
faithful  performance  of  the  conditions  of  the  lease  on  the  part 
of  the  lessee.  The  defendant  Brill  went  into  possession  of  the 
.  premises  as  lessee  on  the  1st  day  of  January,  1898.  He  con- 
tinued in  actual  possession  until  December  9,  1899.  It  ap- 
pears that  at  some  time  prior  to  December  9,  1899,  the  de- 
fendant Brill  had  interviews  with  F.  B.  Voight,  the  secre- 
tary and  treasurer  of  the  plaintiff  corporation,  concerning  his 
(Brill's)  discontinuance  of  the  hotel  business  on  these  prem- 
ises, and  the  substitution  of  some  other  person  in  his  place  as 
lessee.    Plaintiff's  testimony,  including  that  of  F.  B.  Voight, 
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is  to  tho  effect  that  the  defendant  Brill  made  a  sale  of  his  in- 
terest in  this  lease^  and  also  his  personal  property  in  the  hoteV 
to  Peter  Renn  and  August  Ashauer,  of  the  city  of  Appleton^ 
on  December  9, 1899,  and  assigned  to  them  his  interest  in  the 
lease  for  the  remainder  of  the  term,  and  that  they  went  into 
possession  of  the  hotel  premises  as  subtenants  of  BrilL  Tho- 
defense  to  this  claim  is  that  Renn  and  Ashauer  were  the  ten- 
ants  of  the  plaintiff  rmder  an  agreement  made  with  F.  B. 
Voight,  its  secretary,  and  that  Brill  surrendered  his  lease  to 
plaintiff  under  an  agreement  with  Voight,  and  as  a  part  of 
such  surrender  the  lease  was  assigned  to  Renn  and  Ashauer 
at  Voight's  direction,  and  that  they  took  possession  of  the- 
premises  under  this  lease  as  the  tenants  of  the  plaintiff.  The 
evidence  is  in  conflict  as  to  each  of  these  claims.  The  court 
found  that  the  plaintiff,  through  its  secretary  and  agent,  F.  B. 
Voight,  made  an  agreement  with  Renn  and  Ashauer,  whereby 
plaintiff  contracted  to  give  them  possession  of  the  hotel  prop- 
erty as  its  tenants,  rmder  purchase  of  the  Brill  lease,  for  the- 
remainder  of  the  term  of  such  lease,  upon  the  same  terms  and 
conditions ;  and  that  Brillj  under  agreement  with  Voight,  its 
officer  and  agent,  surrendered  possession  of  the  premises  to 
plaintiff  by  assigning  his  lease  to  Renn  and  Ashauer,  at 
Voight's  request  and  direction,  and  that  thereupon  Renn  and 
Ashauer  went  into  possession  of  the  premises  under  plaintiff,, 
and  held  them  as  its  tenants.  The  court  also  found  that  this 
agreement  so  made  by  Voight  with  Brill  was  within  the  scope 
of  his  authority  as  secretary  and  agent  of  the  plaintiff  in  deal- 
ing with  and  managing  this  hotel  property.  There  is  no  dis- 
pute as  to  the  assignment  of  the  lease  by  Brill  to  Renn  and 
Ashauer  at  the  time  specified ;  that  they  went  into  possessioib 
and  occupied  the  hotel  thereafter  for  tho  unexpired  period 
covered  by  the  lease ;  that  they  paid  the  rent  as  stipulated,  ex- 
cept the  amormt  sued  for ;  and  that  Brill  paid  all  the  rent  up 
to  the  time  Renn  and  Ashauer  took  possession  of  the  premises* 
The  testimony  of  Brill  is  that  he  had  an  understanding  that 
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if  another  tenant  acceptable  to  Voight  could  be  found  he 
would  surrender  the  lease  and  premises  to  plaintiff,  and  there- 
after be  released  from  all  liability  on  the  contract;  that 
Voight  thereafter  made  an  agreement  with  Kenn  and  Ash- 
auer  to  the  effect  that  they  were  to  take  the  hotel  property,  a» 
plaintiff's  tenants,  under  an  assignment  of  defendant's  lease 
for  the  unexpired  term,  and  upon  the  same  conditions ;  that 
he  (Brill) ^  at  Voight's  request,  on  December  9,.  1899,  and  in 
Voight's  presence,  assigned  the  lease  to  Renn  and  Ashauer, 
and  surrendered  the  keys  and  possession  to  them  at  Voight's 
direction ;  that  he  thereupon  paid  Voight  all  rent  due  from 
him ;  and  that  all  subsequent  dealings  in  respect  to  the  prem- 
ises, including  the  payment  of  rent  and  the  final  surrender  of 
the  premises,  were  between  Voight  and  Renn  and  Ashauer. 
This  testimony  was  corroborated  in  part  by  the  testimony  of 
llenn  and  that  of  Ashauer.  The  testimony  of  Voight  and 
other  witnesses  was  in  conflict  therewith.  Upon  the  findings 
by  the  court,  judgment  dismissing  the  complaint  and  for  costs 
was  entered,  and  from  this  judgment  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  G.  T.  MoesJces  and 
John  Bottensek,  and  oral  argument  by  Mr.  Bottenseh, 

For  the  respondents  there  was  a  brief  by  Pierce  <&  Lehr, 
and  oral  argument  by  Humphrey  Pierce. 

Sii:BECKER,  J.  Appellant  contends  that  the  court  erred 
in  its  finding  that  there  was  a  surrender  of  the  hotel  premises 
by  the  defendant  Brill,  as  lessee,  on  December  9,  1899,  when 
Renn  and  Ashauer  took  possession.  It  is  not  claimed  tliat 
there  was  a  surrender  in  writing  as  required  by  the  statute, 
but  it  is  claimed  that  there  was  a  surrender  by  operation  of 
law,  in  that  the  lessee  {Brill)  actually  surrendered  possession 
of  the  premises  to  plaintiff  by  turning  them  over  at  the  re- 
quest and  direction  of  plaintiff's  secretary  and  agent  to  Renn 
and  Ashauer,  who  had  leased  them  from  plaintiff.  Such  cir- 
cumstances are  sufficient  in  law  to  constitute  a  surrender  of 
Vol.  123—41 
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a  lease  under  seal.     As  stated  in  Witman  v.  Watry^  31  Wis. 
638: 

^*^^lle^e,  before  the  expiration  of  a  lease  under  seal,  the 
lessee  actually  surrendered  possession  of  the  premises  to  his 
lessor,  who  accepted  the  same  and  leased  them  to  another,  it 
was  held  to  be,  in  effect,  a  surrender."  1  Washburn,  Real 
Property,  §  739.  See,  also.  Kneeland  v.  Schmidt,  78  Wis. 
345,  47" X.  AV.  438;  Goldsmith  v.  Darling,  92  Wis.  363,  66 
:N".  W.  397. 

The  court  found  that  the  evidence  established  an  actual  sur- 
render of  the  premises  by  the  lessee  to  plaintiff  when  he  as- 
signed his  lease  and  delivered  possession  of  the  premises  to 
Renn  and  Ashauer,  who  had  leased  them  from  plaintiff  by  an 
agreement  with  Voight,  plaintiff's  secretary  and  agent,  for 
the  imexpired  term  of  the  lease.  The  evidence  upon  this  issue 
was  in  conflict.  We  cannot  say  that  the  finding  excepted  to 
is  against  the  clear  preponderance  of  the  evidence.  As  set 
out  in  the  foregoing  statement  of  facts,  the  testimony  of  Brill 
clearly  tends  to  show  that  there  was  an  actual  surrender  of 
the  premises  to  the  lessor  by  an  assignment  of  the  lease  and 
delivery  of  the  keys  to  Renn  and  Ashauer  at  its  agent's  re- 
quest, and  that  they  took  possession  of  the  premises  as  tenants 
of  the  plaintiff.  The  evidence  of  Renn  and  Ashauer  cor- 
I'oboratcs  this  claim.  We  must  hold  that  there  is  proof  to  sup- 
port this  finding. 

It  is  further  claimed  that  there  is  no  proof  sustaining  the 
finding  that  Voight  had  authority  to  act  for  plaintiff  in  effect- 
ing a  surrender  of  the  lease.  It  appears  that  he  is  the  secre- 
tary and  treasurer  of  the  plaintiff,  and  as  such  signed  the 
lease  to  the  defendant  Brill;  that  he  was  charged  with  the 
duty  of  giving  possession  of  the  premises  to  Mr.  Brill,  and  of 
attending  to  the  making  of  repairs;  that  he  collected  and  re- 
ceived the  rent  from  the  defendant,  and  that  all  negotiations 
by  Renn  and  Ashauer  to  secure  the  lease  of  the  premises  were 
conducted  with  him,  and  that  he  secured  the  assignment  of  the 
loase.    His  authority  to  act  in  all  these  matters  seems  to  be 
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conceded  up  to  the  point  of  effecting  a  surrender.  The  extent 
of  his  authority,  as  evidenced  by  all  these  acts,  must  be  held 
to  carry  with  it  authority  to  effect  a  surrender  of  the  lease 
as  an  act  reasonably  within  the  scope  of  his  employment  in 
conducting  and  managing  plaintiff's  business.  Mechem, 
Agency,  §§  278,  279,  and  287. 

By  the  Court — Judgmmt  affirmed. 


ZiMMEE,  Appellant,  vs.  Fox  Riveb  Valley  Electric  Rail- 
way Company,  Respondent. 

Deceml)er  17,  1904— January  10,  1905. 

Street  railways:  Injuries  to  passengers:  Negligence:  Second  trial: 
Law  of  the  case:  Evidence:  Experiments, 

1.  Where  on  a  second  trial  after  reversal  on  appeal,  the  evidence 

produced  on  the  issue  of  defendant's  negligence  was  substan- 
tially the  same  as  on  the  first  trial,  except  that  defendant 
produced  more  evidence  tending  to  refute  its  negligence,  such 
evidence  not  being  of  the  class,  such  as  some  indisputable 
physical  fact,  which  of  itself  rendered  the  evidence  tending  to 
show  negligence  necessarily  incredible,  the  question  upon  the 
issue  of  actionable  negligence  is  foreclosed  by  the  former  de- 
cision. 

2.  Testimony  of  expeoiments  is  competent  if  the  conditions  be  suffi- 

ciently similar,  so  that  the  facts  attending  the  experiment  will 
fairly  illustrate  the  point  in  issue. 

3.  When  evidence  of  experiments  is  offered,  it  devolves  upon  the 

court,  before  receiving  it,  to  determine,  upon  a  proper  showing, 
whether  the  conditions  existing  on  the  two  occasions  are  prima 
facie  essentially  the  same. 

Appeal  from  a  judgment  of  the  circuit  court  for  Outa- 
gamie county :  John  Goodland,  Circuit  Judge.    Reversed, 

This  case  was  before  this  court  on  a  former  appeal,  which 
is  reported  in  118  Wis.  614,  95  N.  W.  957.  The  action  is 
brought  to  recover  damages  for  a  personal  injury  which 
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plaintiff  claims  to  have  sustained  througli  defendant's  negli- 
gence.  It  appears  that  plaintiff  at  the  time  in  question  was 
riding  on  one  of  defendant's  street  cars  in  the  city  of  Mcn- 
asha,  and  that  he  fell  off  the  car  while  it  was  passing  around  a 
curve  in  the  tracks,  receiving  some  injuries.  At  the  conclu- 
sion of  the  testimony,  defendant  requested  the  court  to  direct 
a  verdict  in  its  favor  upon  the  grou^  that  no  actionable  negli- 
gence had  been  shown  against  the  defendant,  and  upon  the 
ground  that  plaintiff  had  been  guilty  of  negligence  contribut- 
ing to  produce  the  injury  complained  of.  The  court  directed 
such  a  verdict,  and  awarded  judgment  of  dismissal.  This 
ruling  is  alleged  as  error,  and  this  is  an  appeal  from  the  judg- 
ment dismissing  the  cause. 

For  the  appellant  there  was  a  brief  by  Eaton  &  Eaton,  and 
oral  argument  by  L,  Hi  Eaton. 

J,  C.  Kerwin,  for  the  respondent. 

SiEBECKER,  J.  The  direction  of  a  verdict  in  defendant's 
favor  is  assigned  as  error  upon  the  ground  that  the  evidence 
tending  to  show  actionable  negligence  by  defendant  was  fully 
as  strong  upon  this  trial  as  upon  the  former.  On  the  former, 
the  trial  court  refused  defendant's  request  to  take  the  case 
from  the  jury  for  want  of  any  evidence  tending  to  show  the 
negligence  charged,  which  ruling,  upon  an  appeal  to  this 
court,  was  affirmed.  Defendant  then  insisted  that  there  was 
not  sufficient  evidence  to  sustain  a  finding  of  negligence,  and 
that  plaintiff  was  guilty  of  contributory  negligence.  This 
court,  in  reviewing  the  evidence,  found : 

Plaintiff  had  testified  "to  the  effect  that  when  he  got  onto 
the  car  it  was  full  ;.that  he  at  first  stood  on  the  lower  step  and 
then  on  the  upper  step  or  platform,  and  held  himself  to  the 
iron  railing — the  brass  railing  ...  on  the  back  end,  at 
the  window,  close  to  the  door;  that  the  car  was  overcrowded; 
that,  when  the  conductor  came  around  and  collected  fare,  he 
put  his  hand  in  his  side  pocket  and  took  out  the  money  to  pay 
his  fare;  that  when  he  got  at  the  curve  the  twist  and  fast 
driving  around  the  curve  threw  him  off  and  injured  him. 
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•  .  .  Other  witnesses  testified  ...  to  the  effect  that 
the  plaintiff  fell  off  the  rear  platform,  head  first,  just  as  the 
car  got  past  the  curve,  and  the  car  was  running  perhaps  five 
miles  an  hour,  and  as  it  came  to  this  curve  it  gave  a  twist  and 
threw  him  oS ;  .  .  .  that  the  car  was  overloaded ; 
.  .  .  that  the  car  went  onto  the  curve  just  as  it  came  down 
the  main  track;  that  the  curve  was  sharp,  and  the  car  nat- 
urally gave  a  twist.  Another  witness  testified  .  .  .  that 
as  the  car  struck  the  curve  it  gave  a  very  sudden  lurch,  and 
turned  very  sharply;  the  back  end  of  the  car  came  in  view 
very  suddenly;  that  the  car  came  about  the  usual  speed  for  it 
on  Main  street;  that  he  did  not  notice  any  slackage  at  all; 
that  it  seemed  to  run  unusually  quick." 

After  other  testimony  of  like  import  had  been  adverted  to, 

the  court  observed : 

"Viewing  such  testimony  in  the  most  favorable  light  it  will 
legitimately  bear,  we  are  unable  to  say,  as  a  matter  of  law, 
that  the  finding  of  the  jury  that  the  injury  to  the  plaintiff  was 
caused  by  the  negligence  of  the  defendant  is  not  sustained  by 
the  evidence."  ' 

An  examination  of  plaintiff's  evidence  now  before  us  con- 
firms appellant's  contention  that  the  evidence  adduced  upon 
this  trial  is  substantially  the  same  upon  this  question,  and 
tends  fully  as  strongly  to  show  negligence  as  that  at  the  for- 
mer trial.  It  is  true,  defendant  has  produced  more  evidence 
tending  to  refute  it;  but  in  its  effect  it  cannot  be  said  to  ren- 
der the  affirmative  evidence  of  negligence  incredible,  for  it  is 
not  of  the  class  of  evidence,  such  as  some  indisputable  phys- 
ical factn  which  of  itself  renders  the  evidence  tending  to  show 
negligence  necessarily  incredible.  The  additional  evidence 
served  but  to  emphasize  the  conflicting  statements  of  wit- 
nesses, which  should  be  resolved  by  tlie  jury  in  passing  upon 
the  issues,  and  in  determining  the  credibility  of  the  witnesses 
and  the  weight  of  the  evidence.  Under  this  state  of  the  evi- 
dence, the  question  whether  the  case  should  have  been  submit- 
ted to  the  jury  upon  the  issue  of  actionable  negligence  was 
foreclosed  by  the  former  decision,  and  the  ruling  for  a  direc- 
tion of  the  verdict  was  error.     Klatt  v.  N,  C' Foster  L.  Co. 
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97  Wis.  641,  73  N.  W.  563;  Ddrcey  v.  Farmers'  L.  Co.  98 
Wis.  673,  74  X.  W.  337 ;  Collins  v.  Janesville,  111  Wis.  348, 
87  N.  W.  241, 1087. 

It  is  argued  that  plaintiff,  under  the  undisputed  facts, 
must  be  held  to  have  assumed  the  risk  incident  to  his  under- 
taking to  ride  on  the  car  as  he  did.  It  seems  the  considera- 
tions submitted  on  this  point  go  to  the  question  of  plaintiff's 
negligence,  as  contributing  to  produce  the  injury.  This  ques- 
tion was  also  presented  on  the  same  state  of  the.  evidence  on 
the  former  trial  and  appeal,  and  the  court  held  that  the  ques- 
tion was  one  properly  requiring  submission  to  the  jury. 

An  exception  to  the  reception  of  evidence  of  an  experiment 
made  by  defendant  is  urged  upon  our  attention.  It  appears 
that  defendant's  employees  made  a  test  by  passing  over  the 
track  with  the  same  car,  with  persons  riding  on  the  rear  plat- 
foiTu,  running  the  car  at  the  same  speed  it  had  attained  before 
reaching  the  curve ;  but  only  seven  persons  were  riding  in  the 
car  and  on  the  platform,  instead  of  a  car  filled  with  passen- 
gers, with  all  the  available  platform  space  occupied,  as 
claimed  on  the  occasion  of  the  accident  Testimony  of  ex- 
periments has  been  held  competent  if  made  under  essentially 
the  same  conditions  as  attended  the  subject  of  inquiry. 
These  conditions  must  be  sufficiently  similar,  so  that  the  facts 
attending  the  experiment  will  fairly  illustrate  the  point  in 
issue.  When  such  evidence  is  offered,  it  devolves  upon  the 
court,  before  receiving  it,  to  determine,  upon  a  proper  show- 
ing, whether  the  conditions  existing  on  the  two  occasions  are 
prijna  facie  essentially  the  same.  Emery  v.  State,  101  Wis. 
627,  78  N.  W.  145 ;  1  Greenleaf,  Ev.  83  (16th  ed.) ;  Jones, 
Ev.  §  413 ;  Burg  v.  C,  R.  I.  <&  P.  R.  Co.  90  Iowa,  106,  57  N. 
W.  680. 

By  the  Court. — Judgment  reversed,  and  the  cause  is  re- 
manded for  a  new  trial. 

Kerwin,  J.,  took  no  part 
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PiETSCH  and  others,  Eespondents,  vs.  Milbrath  and  others. 

Appellants. 

October  24,  1904— January  SI,  1905. 

m 

Corporations:  Corporate  stock:  Fraud:  Res  adjudlcata:  Pleading: 
Sufficiency  of  complaint:  Findings:  Judgments:  Cause  of  ac- 
tion: Liability  of  promoters:  Limitation  of  actions:  Remedies: 
Costs. 

1.  Where  on  two  former  occasions  the  supreme  court  has  held  tl^e 

circumstances  alleged  in  a  complaint  constitute  a  good  cause 
of  action  in  favor  of  a  corporation  against  the  defendants,  en- 
forcible  at  the  suit  of  plaintiffs  as  stockholders,  to  recover  of 
the  defendants  the  profits  obtained  in  buying  land  at  one  price 
and  selling  it  to  the  corporation  at  another,  the  sufficiency  of 
the  complaint  to  support  a  judgment  is  res  adjudicata. 

2.  In  such  case,  it  appeared,  among  other  things,  from  the  language 

of  the  complaint  and  the  language  of  the  findings,  supported 
by  the  evidence,  that  those  against  whom  a  judgment  was  ren- 
dered were  parties  to  a  plan  to  obtain  control  of  certain  real 
estate  with  a  view  of  turning  the  same  over  to  a  corporation, 
to  be  formed,  at  a  large  profit  to  themselves  without  the  stock- 
holders therein,  other  than  themselves,  having  knowledge  of 
their  obtaining  such  advantage;  that  the  plan  was  executed 
by  :fehe  forming  of  the  defendant  corporation  and  the  conveyance 
of  the  land  to  it  for  about  twice  the  sum  the  promoters  paid 
for  the  same;  that  the  promoters  subscribed  for  nearly  three 
fourths  of  the  capital  stock,  ostensibly  for  cash  to  the  corpora- 
tion, but  without  such  contribution  made  in  fact;  that  the  pro- 
moters sold  the  remaining  stock  for  cash,  the  purchasers  un- 
derstanding that  a  like  payment  had  been,  or  was  to  be,  con- 
tributed to  the  corporate  treasury  for  each  share  of  the  cor- 
porate stock;  that  these  transactions  took  place  at  a  time  when 
only  members  of  the  combine  interested  in  making  such  profits 
were  members  of  the  corporation,  and  that  the  plaintiffs  fur- 
•nlshed  substantially  all  the  capital  of  the  corporation.  Held^ 
that  such  facts  supported  the  judgment. 

3.  Persons  who  act  as  promoters  of  a  corporation  do  not  neces- 

sarily cease  to  be  such  when  the  corporation  is  organized  to 
do  business.  They  may  retain  their  fiduciary  relation  thereto 
until  Its  share  of  the  capital  shall  have  been  taken  and  the 
corporation  provided  with  a  board  of  directors,  or  some  reason- 
ably efficient  means  of  protecting  itself. 
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4.  If  one  or  more  persons  acquire  property.  Intending  to  promote 

the  organization  of  a  corporation  to  purchase  it  from  them  at 
a  profit  to  themselves  and  effect  such  purpose,  limiting  the 
membership  to  interested  parties  until  the  transaction  is  com- 
pleted between  them  and  the  corporation,  intending  thereafter 
to  cause  the  balance  of  the  capital  stock  to  be  sold  to  outsiders, 
they  being  kept  in  ignorance  of  the  true  nature  of  the  trans- 
action, and  effecting  such  intent,  the  promoters  are  guilty  of 
actionable  fraud  on  the  corporation  and  responsible  to  it  for 
the  gains  made. 

5.  In  such  circumstances,  in  the  making  of  the  contract  between 

the  corporation  and  its  agents,  it  is  mere  fiction  as  to  its  pros- 
pective members  by  original  subscription. 

6.  In  such  case,  since  the  corporation  has  no  one  to  stand  for  It 

as  an  adverse  party  in  the  transaction,  no  meeting  of  adverse 
minds,  essential  to  a  binding  contract,  occurs. 

7.  In  such  case,  the  corporation  is  deceived,  in  that  advantage  Is 

taken  of  its  incapacity  to  protect  itself,  as  to  the  interests  of 
prospective  memberships  by  the  original  taking  of  its  stock. 

8.  Where  promoters  were  concerned   in  a  transaction   of  buying 

land  at  one  price  to  turn  it  over  to  a  corporation  to  be  formed 
at  a  much  greater  price,  and  to  induce  others  to  come  into  the 
corporation  in  ignorance  of  the  facts,  such  others  contributing 
the  actual  capital  necessary  to  fully  accomplish  the  purpose  of 
the  promoters,  the  corporation,  both  before  and  after  the  adop- 
tion of  the  Code,  had  a  remedy  at  law  to  enforce  the  liability 
of  the  promoters  to  refund  to  the  corporation  their  profits. 

9.  In  such  case,  when   it  appeared   that  the  cause  of  action  ac- 

crued more  than  six  and  less  than  ten  years  before  the  action 
was  commenced,  the  cause  of  action  of  the  corporation  is  ex- 
tinguished, as  is  also  that- of  the  stockholders  to  enforce  such 
cause  of  action. 

10.  Except  in  an  action  for  relief  on  the  ground  of  fraud  in  a  case 

which  was,  on  and  before  February  28,  1857,  cognizable  solely 
by  a  court  of  chancery  (subd.  7,  sec.  4222,  Stats.  1898),  the 
running  of  the  statute  of  limitations  is  not  postponed  until 
the  discovery,  by  the  aggrieved  party,  of  the  facts  constituting 
the  fraud. 

11.  The  maxim  that  there  is  no  wrong  without  a  remedy,  does  not 

apply  to  a  wrong,  so  called,  which  is  not  a  wrong  at  all,  be- 
cause the  written  law  makes  it  otherwise. 

12.  The  fact  that  the  plaintiff  has  prosecuted  his  case  in  good  faith. 

is  no  good  reason  for  making  an  exception  to  the  general  prac- 
tice of  awarding  costs  to  the  defendant,  where  in  equity  the 
defendant  prevails  as  to  the  entire  cause  of  action  set  forth 
in  the  complaint. 
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Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county :  J.  C.  Lijdwig,  Judge.     Reversed. 

Action  by  stockholders  of  a  corporation  to  enforce  an  al- 
leged promoter's  liability.  The  complaint  was  held  sufficient 
in  that  regard  upon  two  previous  appeals.  Pietsch  v.  Krause, 
112  Wis.  418,  88  N.  W.  223,  and  116  Wis.  344,  93  K  W.  9. 
In  the  report  of  the  first  appeal  a  full  statement  thereof  will 
be  found. 

The  issues  raised  by  the  pleadings  were  decided  substan- 
tially to  this  effect :  Plaintiffs  are  members  of  defendant  cor- 
poration,  becoming  such  by  taking  stock  therein  on  or  about 
the  time  of  its  organization  or  purchasing  stock  thereafter. 
They  commenced  this  action  for  its  benefit.  July  15,  1892, 
-one  Thomas  and  one  Textor, — the  latter  being  now  deceased 
and  represented  in  this  action  by  Clinton  Textor,  administra- 
tor of  his  estate, — planned  to  obtain  control  of  two  certain 
farms,  to  cause  a  corporation  to  be  organized  to  purchase  the 
«ame  from  them  at  a  price  yielding  them  a  large  profit  with- 
out the  knowledge  of  such  persons  as  they  might  induce  to 
take  stock  in  such  corporation.  July  16,  1892,  pursuant 
thereto  they  secured  the  right  to  purchase  one  of  said  farms 
for  $17,300,  paying  Aovm  a  trifling  sum,  a  few  days  thereafter 
assigning  a  quarter  interest  therein  to  defendants,  Mueller, 
OTcershauser  and  Thomas,  who  at  that  time  were  parties  to 
the  venture.  July  21st  thereafter  Thomas,  in  further  exe- 
cution of  such  plan,  secured  the  right  to  purchase  the  other 
farm  for  $46,584,  paying  down  $1,000,  and  on  the  same  day 
assigning  a  one-fourth  interest  in  such  right  for  a  nominal 
consideration  to  his  associates.  August  10th,  defendant 
Charles  W.  Milbrath  on  behalf  of  himself  and  defendants 
Lvndenmann,  Eretschmar  and  Hanson  paid  $2,000  on  one 
of  the  purchase  contracts,  taking  in  consideration  thereof 
Thomas'  interest  therein.  Part,  if  not  all,  defendants  prior 
to  August  26, 1892,  agreed  upon  the  details  of  the  corporation 
to  be  organized,  the  same  being  that  the  capital  stock  should 
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be  2,034  shares,  of  the  par  value  of  $203,400 ;  that  the  mem- 
bers of  the  combine  should  have  1,472  shares,  ostensibly  for 
$34  per  share  cash,  but  really  without  consideration;  that 
662  shares  should  be  sold  to  outside  parties  for  $34  cash  per 
share;  that  the  1,472  shares  should  be  distributed  in  propor- 
tions specified,  to  the  members  of  the  combine,  and  that  aii 
money  contributed  by  them  should  be  returned  out  of  that 
paid  in  by  outsiders.  August  26th  thereafter  Textor  con- 
tracted to  sell  to  one  Bird  ten  shares  of  the  prospective  stock 
for  $340.  September  22d  thereafter  defendant  Erause  suc- 
ceeded to  the  interest  of  Ramsey,  refunding  to  the  latter  the 
amount  of  his  investment.  September  22,  1892,  the  articles 
of  organization  of  the  contemplated  corporation  were  duly 
filed,  the  incorporators  being  said  Kretschmar,  MilhraJth, 
Lindemann,  Textor  and  Hanson,  September  23d,  in  advance 
of  action  by  such  corporation  in  respect  to  the  matter.  Mil- 
hratli,  KretschmoTj  Lindemann,  Textor  and  Thomas  caused 
the  title  to  the  land  by  two  deeds  to  be  vested  in  Textor,  the 
stated  consideration  in  each  deed  being  "$1,  and  other  good 
and  valuable  considerations."  Said  Textor  thereupon  con- 
veyed the  land  to  the  corporation  at  a  stated  consideration  of 
$116,000.  *The  deeds  were  duly  recorded.  ^\Tien  the  title 
was  so  vested  in  Textor,  mortgages  were  given  back  for 
$46,238.  T\Tien  he  deeded  to  the  corporation,  it,  in  form, 
assumed  and  agreed  to  pay  the  mortgage  indebtedness.  The 
difference  between  such  mortgage  indebtedness  and  the  cost 
of  the  land  to  the  promoters  was  paid  by  them  and  they  were 
thereafter  reimbursed,  in  the  main,  pursuant  to  the  aforesaid 
plan,  out  of  $6,630,  paid  for  stock  to  the  corporation  by  plaint- 
iffs. To  aid  in  executing  such  plan  a  subscription  paper  was 
prepared, — in  form,  obligating  the  signers  to  take  the  number 
of  shares  in  the  corporation  to  be  formed  set  opposite  their  re- 
spective names  at  $34  cash  per  share.  The  amount  of  the 
proposed  capital  stock  and  the  purpose  of  the  corporation  were 
stated  in  such  paper,  in  harmony  with  the  foregoing.     The 
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promoters  in  the  main,  in  order  to  disguise  the  real  transac- 
tion signed  the  paper.     Names  of  some  of  the  plaintiffs  were 
signed  thereon,  but  whether  by  tiiem  or  by  their  authority, 
does  not  clearly  appear.     At  a  meeting  of  subscribers  to  stock 
held  October  4,  1892,  no  one  being  present  but  participants 
in  the  aforesaid  profits,  a  board  of  directors  was  elected  from 
their  number.     No  record  of  the  meeting  was  made  for  sev; , 
eral  months  thereafter.     October  6,  1892,  a  meeting  of  such 
board  was  held,  no  one  being  present  but  the  said  interested 
parties,  when  that  which  had  theretofore  been  done  as  to 
acquiring  the  land  was  approved,  and  562  shares  of  stock  un- 
subscribed for  was  ordered  set  apart,  to  be  knowTi  as  "treasury 
stock"  and  sold  at  $34  cash  per  share,  $2  per  share  to  be  al- 
lowed as  a  commission  to  persons  placing  the  same.     The  re- 
sult was  that  $1,050  was  paid  out  of  the  corporate  treasuiy 
as  commissions.     Many  of  the  plaintiffs  became  purchasers  of 
the  so-called  "treasury  stock"  and  others  bought  stock  that 
had  theretofore  been  taken  by  some  of  the  defendants,  the 
former  supposing  themselves  to  be  original  takers  thereof.' 
In  all  cases  they  took  the  stock  upon  the  faith  of  representa- 
tions made  to  them  that  defendants  had  paid,  or  were  to  pay, 
the  full  sum  of  $116,000  for  the  land,  and  that  all  stock  was 
taken  on  the  basis  of  yielding  $34  per  share  cash  to  the  corpo- 
ration.  The  total  of  1,472  shares  planned  to  be  taken  by  the 
promoters,  as  aforesaid,  was  issued  to  them,  but  no  stock  was 
issued  to  any  one  prior  to  October  18,  1892.     Each -year,  for 
several  years  after  the  organization  of  the  corporation,  for  tlie 
purpose  of  keeping  plaintiffs  in  ignorance  of  the  facts  afore- 
said, misleading  reports  were  sent  to  them  by  its  officers  as  to 
its  condition.     They  did  not  learn  of  facts  rendering  defend- 
ants liable  for  the  profits  made  by  them  as  aforesaid  until  a 
few  months  prior  to  the  commencement  of  this  action.     The 
fair  market  value  of  the  land  sold  to  the  corporation,  at  the 
time  of  the  conveyance  thereof,  was  $250  per  acre.     Further 
facts  were  found  exonerating  defendant  Ramsey. 
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Upon  such  facts  the  court  held,  in  effect,  that  Ihe  corpora- 
tion was  defrauded  out  of  $34  per  share  on  1,472  shares  of 
stock  issued  to  the  promoters,  amounting  to  $50,048,  and  that 
defendants,  except  Ramsey,  were  liable  therefor  with  interest. 
Judgment  was  accordingly  ordered  and  rendered,  requiring 
them  to  pay  such  sum  and  interest  into  court,  or  to  the  treas- 
urer of  the  corporation  upon  a  contingency  named,  for  the 
benefit  of  the  corporation,  and  judgment  was  also  ordered 
and  rendered  against  defendants,  except  Ramsey,  for  costs. 

For  the  appellant  Krause  there  was  a  brief  by  Quarles, 
Spence  d-  Quarles,  and  oral  argument  by  T.  W.  Spence. 

For  the  other  appellants  there  was  a  brief  by  Julius  E. 
Eoelir,  attorney,  and  Timlin  &  Glicksman,  of  counsel,  and  a 
reply  brief  signed  by  Timlin  &  Olicksman,  of  counsel,  and 
oral  argument  by  Mr.  TV.  H,  Timlin  and  Mr,  Roehr, 

For  the  respondents  there  was  a  brief  by  Oeo.  L.  Williams 
and  Bohmrich  &  Williams,  and  oral  argument  by  Geo.  L. 
Williams. 

The  following  opinion  was  filed  November  15,  1904: 

Marshall,  J".  As  indicated  in  the  statement,  this  court 
has  twice  held  in  this  case  that  by  rules  in  previous  decisions 
made  here  the  circumstances  alleged  to  have  occurred  con- 
stitute a  good  cause  of  action  in  favor  of  the  corporation 
against  the  defendants,  enforcible  at  the  suit  of  the  plaint- 
iffs as  stockholders,  to  recover  of  the  former  the  profits  ob- 
tained in  buying  the  land  at  one  price  and  selling  it  to  the 
corporation  at  another.  The  cases  where  the  controlling  prin- 
ciples fhave  been  proclaimed  and  applied  are  numerous,  the 
most  significant  being  Pittsburg  M.  Co,  v,  Spooner,  74  Wis. 
307,  42  N.  W.  259;  Fountain  8.  P.  Co,  v.  Roberts,  92  Wis. 
345,  66  N.  W.  399 ;  Franey  v,  Warner,  96  Wis.  222 ;  Hebgen 
V.  Koeffler,  97  Wis.  313,  72  N.  W.  746 ;  MUwaukee  C.  S.  Co. 
V.  Dexter,  99  Wis.  214,  74  N.  W.  967;  Zinc  C,  Co.  v.  First 
Nat.  Bank,  103  Wis.  125,  79  N.  W.  229;  Spaulding  v.  NoHh 
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Milwaukee  T.  S.  Co.  106  Wis.  481,  81  N.  W.  1064;  Forest 
Land  Co.  v.  BjorJcquist,  110  Wis.  547,  86  N.  W.  183.  It 
follows  that  the  sufficiency  of  the  complaint  to  support  a  judg- 
ment is  res  judicata.  Case  v.  Hoffman,  100  Wis.  314,  72  IN". 
W.  390,  74  N.  W.  220,  75  N.  W.  945. 

While,  as  counsel  for  appellants  claim,  the  findings  are  in- 
definite, being  so  framed  at  some  points  that  they  might  be 
taken  one  way  or  another,  they  follow  the  complaint  in  that 
regard.  Why  this  indefiniteness,  we  need  not  go  far  to  dis- 
cover. A  misunderstanding  by  counsel  of  language  used  in 
Spaulding  v.  North  Milivaukee  T.  S.  Co.  supra,  or  inability 
of  counsel  to  satisfactorily  gather  the  purport  thereof  is  very 
plainly  portrayed  in  both  complaint  and  findings.  It  is  prob- 
able the  learned  trial  court  allowed  counsel  to  phrase  the  de- 
cision as  it  appears  in  the  records,  and  if  it  were  not  for  that 
which,  though  sanctioned  by  practice,  in  the  judgment  of  the 
writer,  cannot  be  too  strongly  condemned, — if  the  court  had 
responded  fully  to  the  commands  of  the  statute  to  state  in 
w^riting  its  decision,  instead  of  permitting  the  stating  thereof 
to  be  done  by  one  viewing  the  case  from  a  one-sided  stand- 
point,— the  uncertainty  complained. of  would  not  exist,  and 
we  would  not  have  before  us  a  decision  as  to  facts,  under  any 
circumstances  requiring  careful  consideration  to  determine 
its  meaning  in  advance  of  pronouncing  the  legal  effect  thereof. 

It  is  of  course  conceded  that  if  the  findings  wall  reasonably 
admit  of  a  construction  harmonizing  wuth  and  responding  to 
the  allegations  of  the  complaint,  as  it  was  viewed  here  on  the 
former  occasion,  on  their  face  tliey  wull  support  the  judgment. 
The  view  that  we  take  of  this  case  renders  unnecessary  any 
examination  in  detail  of  the  numerous  criticisms  of  the  find- 
ings made  by  appellants'  counsel,  or  deficiencies  therein  sug- 
gested. 

It  must  be  conceded  that  the  following  situation  is  well 
within  the  language  of  the  complaint  and  the  language  of  the 
findings,  as  well  as  supported  by  the  evidence :    Those  against. 
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whom  the  judgment  was  rendered  were  parties  to  a  plan  to 
obtain  control  of  certain  real  estate  with  a  view  of  turning  the 
same  over  to  a  corporation  to  be  formed,  at  a  large  profit  to 
themselves  without  the  stockholders  therein,  other  than  them- 
selves, having  knowledge  of  their  obtaining  such  advantage. 
The  plan  was  executed  by  the  formation  of  defendant  corpo- 
ration and  conveyances  of  land  to  it  for  $116,000,  when  the 
expenditure  to  acquire  such  land  was  about  one-half  thereof, 
and  taking  1,472  shares  of  the  capital  stoclc  Qt  the  corporation, 
of  the  par  value  of  $147, 200^  ostensibly  at  $34  per  share,  to 
be  contributed  in  cash  to  the  corporation,  without  such  contri- 
bution  being  made  in  fact;  the  flo.tt.iTijy  ai=iidp  ^^  ^^^  gliayftQ  of 
stock  to  be  sold  by  the  corporation  to  outsidpra  At  $.^4  per 
share  cash,  through  the  efforts  of  members  of  the  combine, 
the  purchasers  understanding  that  a  like  sum  had  been,  or 
was  to  be,"  contri1)ute(rto'tIie  corporaife^treasury  for  each  share 
of  the  corporate  stock;  the  doing  of  all 'those  things  at  a  time 
when  only  members  of  the  combine  interested  in  making  the 
profits  aforesaid  were  members  of  the  corporation ;  the  com- 
pletion of  the  plan  thereafter  by  the  sale  of  the  562  shares  of 
stock  at  $34  per  share,  the  plaintilts  being  the  victims  and 
furnishing  substantially  all  of  the  capital  of  the  corporation. 
The  legal  effect  of  such  facts,  as  we  shall  see,  is  sufiicient  to 
support  the  judgment,  unless  defendants  are  entitled  to  re- 
cover on  their  plea  of  the  statute  of  limitations. 

True,  the  complaint  is  so  framed  as  to  suggest  that  some,  at 
least,  of  the  plaintiffs  were  stockholders  at  the  time  the  corpo- 
ration was  organized  and  the  land  conveyed  to  it,  and  were 
not  then  deceived  as  to  the  real  nature  of  the  transaction,  true, 
the  findings  are  so  drawn  as  to  suggest  the  same  thing,  and 
true,  the  evidence  shows  clearly  that  none  of  the  plaintiffs 
were  members  of  the  corporation  when  the  transaction  oc- 
curred between  it  and  the  promoters  whereby  they  obtained, 
substantially  without  consideration,  1,472  shares  of  its  stock; 
that  when  the  corporate  proceedings  were  had  respecting  the 
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land  every  one  then  a  member  of  the  corporation  was  fully  ad- 
vised as  to  the  nature  thereof;  that  the  only  deception  prac- 
ticed on  defendants  was  by  inducing  them  to  take  the  stock  of 
the  corporation  at  $34  cash  per  share,  believing  all  the  sub- 
scribers or  takers  of  stock  were  to  contribute  likewise  there- 
for; and  if  it  be  the  law  that  if  no  one  was  literally,  at  the 
time  the  transaction  between  the  promoters  and  the  corpora- 
tion occurred,  deceived,  then  no  complaint  can  be  made  by 
or  in  the  name  of  the  corporation  against  the  defendants,  no 
cause  of  action  was  established  by  the  evidence  unless  that 
question  is  foreclosed  by  the  decision  made  when  the  com- 
plaint was  challenged  on  demurrer. 

Counsel  for  appellants  contend  that  the  contingency  above 
suggested  as  to  the  law  is  ruled  in  their  favor  by  Spaulding  v. 
NoHh  Milwaukee  T.  3.  Co.  106  Wis.  481,  81  N.  W.  1604;— 
that  every  member  of  the  corporation,  as  matters  stood  when 
the  land  was  transferred  to  it  and  the  promoters  came  into 
possession  of  the  profits  sought  to  be  regained,  was  fully  ad- 
vised in  respect  thereto ;  that  no  one  was  then  deceived,  so  the 
prime  essential  of  a  cause  of  action  in  favor  of  the  corpora- 
tion is  wanting;  that  if,  after  the  consummation  of  the  deal 
between  the  promoters  and  the  corporation,  deception  was 
practiced  by  any  defendant,  inducing  any  plaintiff  to  take 
stock,  supposing  he  was  obtaining  it  on  the  same  terms  as  the 
promoters,  it  is  personal  to  himself.  Those  views  are  based 
on  this  language  used  in  that  case : 

"The  liability  of  promoters  of  a  corporation  is  predicated 
on  fraud,  the  essential  element  of  which  is  deceit.  It  does 
not  matter  that  the  corporation  received  property  at  a  higher 
price  than_it  cost  the  promoter,  to  give  the  corporation  a  right 
to  rescind  or  recover  back  prolits  made.  It  must  have  been 
deceived  into  paying  such  price  or  the  corporation  cannot  be 
deceived,  save  as  some  of  the  individuals  composing  it  are." 

No  serious  fault  can  be  foimd  with  that.  Generally  speak- 
ing, it  is  correct.  It  was  used  as  regards  a  situation  where 
all  the  stock  of  a  corporation  had  been  taken.     Certainly  the 
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court  did  not  intend  to  hold  that  a  corporation  has  not  ca- 
pacity to  acquire  a  cause  of  action  to  recover  profits  made  by 
its  agents,  acting  in  the  double  role  of  such  agents  and  at  the 
same  time  for  themselves  and  to  their  own  advantage,  no  one 
standing  by  to  protect  it ;  that  they  can  perfect  the  corporate 
organization,  keep  control  thereof  for  their  own  gain  while 
ostensibly  promoting  its  interests ;  that  they  can  restrict  sub- 
scriptions to  stock  to  a  part  taken  by  themselves  in  order  that 
their  ulterior  purpose  may  be  accomplished ;  that  while  so  in 
control  for  such  purpose,  ostensibly  acting  for  the  corporation 
but  really  for  themselves,  they  may  make  the  organization  a 
mere  secret  conduit  through  which  to  convert  the  money  paid 
by  future  subscribers  to  stock  to  their  own  gain  and  then  use 
the  corporate  organization  to  aid  in  luring  such  subscribers 
into  the  trap,  the  corporation  being  powerless  to  prevent  it — 
and  yet  the  law  furnish  it  no  remedy  for  the  wrong.  To 
establish  such  a  doctrine  would  be  to  open  a  most  inviting, 
avenue  for  the  commission  of  fraud.  Then  the  well-settled 
doctrine  that  promoters  cannot  secretly  obtain  profits  from 
the  corporation  they  cause  to  be  organized  and  launched  into 
the  business  world  without  being  responsible  to  it  therefor 
can  be  easily  evaded  by  their  organizing  the  corporation,  tak- 
ing part  of  the  stock  ostensibly  at  the  full  par  value  thereof 
in  cash,  but  really  paying  little  or  nothing  therefor,  and  then 
inducing  others  to  take  the  balance  of  the  stock  in  ignorance 
of  the  facts,  paying  the  full  par  value  iheji^for  into  the  cor- 
porate treasury. 

The  law  does  not  permit  any  such  transaction  as  -the  one 
above  suggested  to  go  necessarily  unredressed.  Persons  who 
act  as  promoters  of  a  corporation  do  not  necessarily  cease  to 
be  such  when  the  corporation  is  organized  to  do  business. 
They  may  retain  their  fiduciary  relation  thereto  till  its  share 
capital  shall  have  been  taken  and  the  corporation  provided 
with  a  board,  or  some  reasonably  efficient  means  of  protecting 
its  interests.     So  long  as  there  are  prospective  original  sul>- 
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scribers  for  stock  and  the  promoters  and  those  concerting 
with  them  remain  in  control  of  the  corporation,  it  is  in  a  situ- 
ation to  be  deceived,  within  the  rule  of  the  Spaidding  Case. 
It  is  deceived  in  a  legal  sense  when  it  is  rendered  helpless  by 
its  managers  as  to  protecting  those  invited  to  subscribe  for  it& 
stock,  and  is  then  used  to  aid  in  defrauding  them.  It  is  de- 
ceived thereby  just  as  effectually  as  regards  necessity  for,  r.nd 
means  of,  redress  as  in  a  case  where  promoters  by  control  of  a 
corporation  cause  it  to  deal  with  them  to  their  special  advan- 
tage over  then  existing  and  unsuspecting  members  thereof. 
The  foregoing  will  be  found  well  supported  in  authorities. 
If  a  corporation  has  been  organized  and  persons  promoting  it 
up  to  that  time  continue  to  act  for  it  by  inducing  persons  to 
come  in  and  subscribe  for  its  capital  stock,  their  relations  as 
promoters  continue.  Alger,  Law  of  Promoters,  §  20.  In  the 
leading  English  case  of  Erlanger  v.  New  Sombrero  P.  Co, 
L.  K.  3  App.  Gas.  1236,  Lord  Cairns  said  in  substance: — • 

Promoters  have  in  their  hands  the  creation  and  molding  of 
the  company:  they  have  power  to  define  how  and  when  and  in 
what  shipe  and  tJ^der  wLt  supervision  it  shall  start  into  ex- 
istence  and  begin  business.  If  they  are  doing  all  this  in  or- 
der that  the  company  may.  at  the  outset  become,  through  its 
managing  directors,  a  purchaser  of  property  from  themselves 
it  is  incumbent  upon  them  to  provide  it  with  a  board  of  di- 
rectors, who  will  meet  them  at  arm's  length  in  arranging  the 
business  transaction. 

The  circumstances  in  that  case  were  quite  similar  to  those 
in  this  one.  There  was  an  attempt  to  bind  the  corporation 
by  a  contract  purporting  to  have  been  made  between  the 
vendor  and  directors  before  the  shares  were  offered  for  sub- 
scription, whereas  the  directors  were  only  the  associates  of 
the  vendor,  who  exercised  no  judgment  of  their  own  in  behalf 
of  the  corporation. 

The  rule  stated  by  Lord  Cairns  is  said  not  to  apply  when 
the  promoters  are  subscribers  of  all  of  the  capital  stock  {Salo-^ 
Vol.  123—42 
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mon  V.  Salomon  &  Co,  76  L.  T.  Kep.  437),  or  all  the  stock  has 
been  taken  and  the  holders  thereof  assent  to  the  transaction 
{Parsons  v.  Hayes,  14  Abb.  N.  C.  419).  Then  if  a  person 
acquiring  stock  otherwise  than  at  first  hands,  is  deceived  into 
doing  so  by  fraudulent  representations  that  the  full  amount  of 
the  share  capital  has  been  paid  into  the  corporation  and  that 
all  the  stock  was  taken  on  a  common  basis,  his  right  of  action 
for  damages  is  personal,  not  for  enforcement  of  the  rights  of 
the  corporation.  Morawetz,  Corp.  §  290.  In  harmony  there- 
with is  Stewart  v.  St.  L.i  Ft  S.  &  ^Y.  B.  Co.  41  Fed.  736, 
where  it  was  held  in  effect  that  Lord  Cairns'  rule  did  not 
apply  because  at  the  time  of  the  occurrence  complained  of  the 
owners  of  all  outstanding  stock  consented,  the  transaction  was 
fully  exposed  on  the  corporation  records,  and  it  was  not  then 
intended  to  solicit  further  subscriptions  to  stock.  There  are 
other  circumstances  where  Lord  Caibks'  rule  has  been  said 
not  to  apply,  but  in  no  case  has  it  been  rejected  in  circum- 
stances such  as,  or  similar,  to  those  where  it  was  framed  and 
declared. 

From  the  foregoing  we  deduce  this :  If  one  or  more  per- 
sons acquire  property,  intending  to  promote  the  organization 
of  a  cor]x>ration  to  purchase  it  from  them  at  a  profit  to  them- 
4selves  and  effect  such  purpose,  limiting  the  membership  to 
Interested"  parties  till  the  transaction  is  completed  between 
them  and  the  corporation,  intending  thereafter  to  cause  the 
balance  of  the  capital  stock  to  be  sold  to  outsiders,  they  being 
kept  in  ignorance  of  thfi  tnip.  Tiat^iro  nf  snoh  t.ra n sapti on ^  and 
effecting  such  intent,  they  are  guilty  of  actionable  fraud  upon 
the  corporation  and  responsible  to  it  for  the  gains  made.  In 
such  circumstances,  in  the  making  of  the  contract  between 
the  corporation  and  its  agents,  it  is  mere  fiction  as  to  its  pros- 
pective members  by  original  subscription.  Since  it  has  no 
one  to  stand  for  it  as  an  adverse  party  in  tlie  transaction  no 
meeting  of  adverse  minds,  essential  f^  a  binding  eontractj 
occurs.     The  corporation  is  deceived,  in  tiiat  advantage  ia 
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taken  of  its  incapacity  to  protect  itself,  as  to  the  interests  of 
prospective  memberships  by  the  original  taking  of  its  stock. 

Applying  the  foregoing  to  the  situation  found  to  exist  all 
who  were  concerned  in  the  transaction  of  buying  the  land  at 
one  price  to  turn  it  over  to  the  corporation  to  be  formed  at  a 
much  greater  one,  and  to  induce  others  to  come  into  the  cor- 
poration in  ignorance  of  the  facts,  contributing  the  actual 
capital  necessary  to  enable  them  to  fully  accomplish  their  pur- 
pose, became  liable  to  refimd  their  profits  to  the  corporation, 
which  liability  was  enforcible  in  this  action,"lmless  prior  to 
its  commencement  it  was  extinguished  by  the  six-year  statute 
-of  limitations. 

The  action  was  commenced  May  20,  1899,  long  after  the 
-expiration  of  six  years  from  the  time  the  cause  of  action  in 
favor  of  the  corporation  accrued,  unless  the  date  thereof  was 
postponed,  as  regards  the  remedy  for  the  wrong,  by  subd.  7, 
sec.  4222,  Stats.  1898.  It  is  conceded  that  the  life  of  the  cause 
of  action  expired  before  such  commencement,  unless  such  sub- 
division applies.  That  provides  that  a  cause  of  action  for 
relief  on  the  ground  of  fraud  in  a  case  which  was  on  or  before 
the  28th  day  of  February,  1859,  cognizable  in  a  court  of 
chancery  shall  not  be  deemed  to  have  accrued  until  the  dis-  | 
covery  by  the  aggrieved  parties  of  the  perpetration  of  the  I 
fraud.  Counsel  for  respondent  argue  that  this  action  falls 
within  that  because  the  sole  remedy  afforded  plaintiffs  to  en- 
force the  right  of  the  corporation  was  in  equity  and  was  so  at 
the  time  mentioned  in  such  section.  That  overlooks  the  fact 
that  the  real  test  is,  what  remedy  was  afforded  the  corpora- 
tion to  enforce  its  rights  in  the  circumstances  set  forth  in  the 
complaint  before  the  adoption  of  the  Code.  We  need  spend 
no  time  to  demonstrate  that  it  had  then,  as  it  has  now,  a  rem- 
edy at  law  in  such  cases.  It  follows  that  before  this  action 
was  commenced  a  cause  of  action  of  the  corporation  was  ex- 
tinguished and  that  with  it  necessarily  the  right  of  the  plaint- 
iffs to  enforce  such  cause  of  action  was  lost.     That  is  dis- 
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tinctly  ruled  in  Boyd  v.  Mut.  Fire  Asso.  116  Wis.  165,  94  N- 
W.  171.  We  are  unable  to  discover  anything  in  that  case, 
or  in  Bidtles  v.  De  Baun,  116  Wis.  323,  93  N.  W.  5,  or  Mer- 
ton  V.  O'Brien,  117  Wis.  437,  94  N.  W.  340,  referred  to  by 
counsel,  that  can  save  this  case.  The  effect  thereof  is  that  the- 
statute  of  limitations  does  not  run  in  favor  of  a  trustee  of  an 
expressed  interest  of  that  continuing  nature  cognizable  only 
in  a  court  of  equity.  There  is  nothing  of  that  sort  involved 
in  this  case  as  is  plainly  ruled  in  Boyd  v.  Mut  Fire  Asso. 
supra. 

It  is  suggested  by  counsel  for  respondents  that  the  corpora- 
tion was  powerless  to  assert  its  rights  within  the  life  of  its 
cause  of  action  because  those  who  were  solely  in  charge  of  its 
affairs  were  the  guilty  persons,  and  by  their  position  pre-^ 
vented  any  one  during  such  period  from  obtaining  knowledge 
of  the  facts  so  that  they  might  act  in  its  behalf.  While  coun- 
sel earnestly  insist  that  under  such  circumstances  the  statutes 
of  limitation  ought  not  to  apply,  no  authority  is  cited  to  our 
attenfion  varying  the  unqualified  language  of  such  statutes. 
So  far  as  we  are  advised,  there  is  no  exception  to  the  rule  of 
the  statute  to  fit  a  case  of  this  sort.  Views  elsewhere  are 
well  portrayed  in  BanJc  of  Hartford  Co.  v.  Waterman,  26 
Conn.  324-330,  thus:— 

"Ignorance  of  his  rights  on  the  part  of  the  person  against 
whom  the  statute  has  begun  to  run,  will  not  suspend  its  opera- 
tion. He  may  discover  his  injury  too  late  to  take  advantage 
of  the  appropriate  remedy.  Such  is  one  of  the  occasional 
hardships  necessarily  incident  to  a  law  arbitrarily  making 
legal  remedies  contingent  on  mere  lapse  of  time.  Strong 
equitable  considerations  in  favor  of  the  present  plaintiffs 
seem,  however,  to  grow  out  of  the  fact,  that  tiiey  Avere  actually 
betrayed  into  ignorance  of  their  rights  by  the  wrongful  acts 
of  the  defendant  himself.  .  .  .  It  is  palpably  unjust  for 
the  defendant  to  set  up  the  statute  as  a  defense  under  such 
circumstances;  to  do  so  is  in  one  sense  taking  advantage  of 
his  own  wrong.  Yet  it  is  difficult  to  see  that  he  is  not,  by  the 
clear  provisions  of  the  statute  itself,  protected  in  so  doing* 
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.  .  .  Lord  Campbell  properly  suggests,  relative  to  a 
controversy  not  unlike  to  the  present,  that  Tiard  cases  must 
not  make  bad  law.*  ...  If  the  dictum  of  Lord  Mans- 
field that  'there  may  be  cases  which  fraud  will  take  out  of 
the  statute  of  limitations,'  were  confirmed  by  direct  adjudica- 
tions, we  should  be  reluctant  to  withhold  ihe  application  of 
the  doctrine  in  the  present  instance." 

We  cannot  escape  the  conclusion  that  the  statute  of  limit- 
ations pleaded  had  fully  run  in  favor  of  the  defendants  be- 
fore the  commencement  of  this  action  and  extinguished  their 
liability. 

By  the  Court.— ^The  judgment  is  reversed  and  the  cause  re- 
manded with  instructions  to  enter  judgment  dismissing  the 
complaint  with  costs  in  favor  of  the  defendants. 

The  respondents  moved  for  a  hearing,  and  the  following 
opinion  was  filed  January  31,  1905 : 

Mabshall,  J.  The  motion  for  rehearing,  in  this  case,  as 
all  such  motions  which  are  made  in  the  proper  professional 
spirit  are,  was  welcomed  here  and  has  received  consideration. 
There  was  no  need  whatever  for  the  learned  counsel's  apology 
for  making  it  It  were  better  if  they  had  omitted  from  the 
argument  the  words  "Well,  as  I  understand  the  aversion  of 
this  court  to  rehearings."  It  involves  an  assumption  that  has 
no  foundation  whatever.  This  court  has  no  "aversion"  to  the 
assertion  by  any  attorney  of  any  right  which  the  statute, 
court  rules  or  the  practice  affords  him.  It  has  no  feeling  but 
that  of  respect  for  all  considerate  efforts  of  members  of  the 
profession  to  safeguard  the  rights  of  their  clients  and  to  aid 
the  court  in  the  proper  administration  of  justice.  Occasions 
have  been  improved  to  admonish  practitioners  to  exercise  care 
not  to  subject  their  clients  to  the  burdens  of  additional  cost  by 
inconsiderate  motions  for  rehearings,  and  if  it  be  necessary 
in  order  that  such  admonition  shall  be  efficient  in  that  regard 
it  might  well  be  repeated.     It  is  well  appreciated  here  that 
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counsel  may  inadvertently  overlook  some  important  matter 
and  that  the  court  may  do  so,  giving  rise  reasonably  to  the 
thought  that  if  such  matter  had  been  fully  presented  and  con- 
sidered a  different  conclusion  might  have  been  reached.  No 
feeling  of  hesitancy  exists  here  to  correct  errors  of  counsel  or 
the  court's  own  errors  whenever  liiere  is  opportunity  there- 
for. However  diligent  w^e  may  be  to  discover  the  right  of 
any  matter,  mistakes  are  liable  to  occur,  calling  for  motions 
for  rearguments.  That  is  well  understood.  The  ultimate 
end  sought  by  all  is  to  weigh  out  justice'  with  the  greatest  pos- 
sible certainty  and  accuracy  and  nothing  consciously  is  al- 
lowed here  to  stand  in  the  way  thereof.  Certainly,  no  "aver- 
sion" to  the  reception  of  a  motion  for  a  rehearing  so  stands. 
The  statutory  right  to  make  such  motion  is  a  valuable  aid  to 
the  end  sought  when  invoked  with  that  careful  consideration 
of  a  case  which  should  always  be  devoted  thereto  before  exer- 
cising it.  Brown  v.  C.  &  N.  W.  R.  Co.  102  Wis.  150,  77  N. 
W.  748,  78  N.  W.  771 ;  Illinois  8.  Co.  v.  Bilot,  109  Wis.  430, 
84  N.  W.  855,  85  N.  W.  402.  If  counsel  conclude  that  a  ques- 
tion for  any  cause  has  been  overlooked  or  not  adequately  pre- 
sented, and  a  re-presentation  of  the  case  in  that  regard  may^ 
with  reasonable  probability,  change  the  result,  they  should 
perform  the  duty  to  their  clients  and  the  court  to  make  the 
motion  to  that  end. 

Counsel  now  present  for  consideration  propositions  which 
only  incidentally,  if  at  all,  were  mentioned  on  the  former  ar- 
gument. They  frankly  confess  that  the  importance  of  such 
propositions  was  not  appreciated  by  them,  if  thought  of  seri- 
ously at  all,  until  aroused  in  that  regard  by  some  questions 
propounded  from  the  bench  on  the  argument  We  will  say, 
however,  at  the  outset,  that  the  subjects  involved  did  not  pass 
here  without  the  most  careful  study,  as  the  result  will  now 
more  fully  indicate. 

Counsel's  second  proposition,  it  would  seem,  ought  to  have 
nrst  place.     "The  right  of  action  at  law  upon  the  Bubscrip- 
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tion  list  signed  by  these  defendants  did  not  accrue  in  favor 
of  the  corporation  in  1892,  and  it  did  not  accrue  until  these 
plaintiff  stockholders  made  their  demand  for  action  in  Febru- 
ary, 1899,  and  the  defendant  then  denied  any  liability  and  re- 
fused to  take  any  action."  In  support  of  that  it  is  said  there 
was  no  right  of  action  in  advance  of  a  call  being  properly 
made  and  the  maturity  of  the  demand  thereunder,  the  statute 
on  that  subject  and  the  articles  of  organization  of  the  corpo- 
ration and  its  by-laws  being  referred  to.  We  have  not  heard 
before  anything  to  indicate  that  any  one  supposed  this  to  be 
an  action  to  recover  upon  the  contractual  liability  of  stock- 
holders. There  is  no  suggestion  in  the  complaint  that  it  is  of 
that  character.  On  the  contrary,  the  whole  theory  from  first 
to  last  has  been  that  it  is  an  action  against  the  promoters  and 
trustees  of  a  corporation  to  recover  unlawful  profits  they  ob- 
tained while  acting  in  a  fiduciary  capacity  for  it.  The  claim 
of  the  plaintiffs  all  through  the  case  is  that  defendants,  while 
acting  in  such  fiduciary  capacity,  purchased  land  at  one  price 
and  turned  it  over  to  the  corporation  ostensibly  at  cost,  but 
really  for  an  advance  of  over  $50,000,  and  that  to  the  extent 
of  the  profits  so  obtained  they  became  liable  to  such  corpo- 
ration. The  mere  statement  of  tlie  real  nature  of  the  action, 
which  is  fully  set  forth  in  the  history  of  the  case  accompany- 
ing the  former  opinion,  renders  it  unnecessary  to  say  more  on 
this  point. 

Counsel's  next  proposition  is  that  "the  defendants  are  es- 
topped from  setting  up  and  receiving  the  benefit  of  the  six- 
years  statute  of  limitations."  That  presents  the  question  of 
whether  such  statute,  as  to  an  action  in  favor  of  a  corporation 
against  its  officers,  runs  while  they  themselves  are  the  ones 
clothed  with  the  sole  authority  to  protect  its  interests  and 
fraudulently  neglect  to  do  so.  True,  as  said  by  coimsel  be- 
fore and  as  said  now,  the  corporation  was  powerless  to  enforce 
its  right  to  recover  the  unlawful  profits  through  the  instrumen- 
tality of  its  officers,  since  they  were  the  guilty  parties  and  con- 
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trolled  what  should  and  what  shoidd  not  be  done  in  its  behalf. 
Fonnerly,  we  said:  Counsel  insist  that  under  such  a  situ- 
ation the  statute  ought  not  to  apply,  but  no  authority  is  cited 
to  our  attention  as  a  basis  for  varying  the  unqualified  lan- 
guage thereof,  and  so  far  as  we  can  discover  there  is  none  to 
fit  the  case  in  hand.  Reflection  has  resulted  in  counsel  plant- 
ing themselves  squarely  and  confidently  on  the  unqualified 
doctrine  that  the  statute  of  limitations  does  not  run  in  favor 
of  one  seeking  to  take  advantage  of  it,  as  to  a  cause  of  action 
based  on  fraud,  so  long  as  the  adverse  party  has  no  knowledge 
of  the  facts  constituting  such  fraud.  A  large  number  of  au- 
thorities are  cited  to  our  attention  as  supporting  that  view, 
commencing  with  Enckin-g  v.  Simmons^  28  Wis.  272,  where 
Dixon,  C.  J.,  used  language  by  way  of  argument  suggesting 
that  a  view  was  then  entertained,  at  least  by  himself,  that  ihc 
statute  of  limitations  might  be  avoided  for  actual  fraud.  No 
question  in  that  regard,  however,  was  in  any  wise  involved  in 
the  case,  even  incidentally,  jior  was  the  doctrine  suggested  in- 
dorsed as  good  law  by  the  writer  of  the  opinion,  except  infer- 
entially : 

"There  is  (said  the  chief  justice),  for  example,  very  much 
and  very  high  authority  for  saying  that  the  bar  of  the  statute 
of  limitations  may  be  avoided  at  law  for  fraud  in  the  party 
seeking  to  take  advantage  of  it." 

True,  there  is  such  authority  that  way,  but  also  true  when 
analyzed  the  same  is  found  to  have  no  application  whatever  to 
a  situation  wholly  otherwise  regulated  by  statute,  as  in  this 
state.  It  is  significant  that  the  remark  quoted,  though  made 
over  thirty  years  ago,  has  not  since  been  referred  to  in  any 
opinion  in  this  court,  and  that  the  doctrine  there  said  to  be 
supported  by  "very  much  and  very  high  authority"  has  never 
been  incorporated  into  our  system.  A  brief  history  of  such 
doctrine  will  fully  clear  up  all  uncertainty,  if  any  exists,  as 
to  whether  it  should  be  adopted  here. 

The  whole  system  of  extinguishing  rights,  or  rights  of  ac- 
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tion,  by  delay  in  their  enforcement  is  really  statutory.  True, 
at  an  early  day  in  England  by  the  dictum  of  Lord  Mansfield 
in  Bree  v.  Holbech,  2  Doug.  654,  the  idea  is  said  to  have  been 
originally  advanced  that  fraudulent  concealment  prevents  the 
running  of -the  statute  of  limitations.  It  is  truly  said  by  tho 
text-writers  that  such  idea  was  never  judicially  incorporated 
into  the  English  sytem  as  law,  but  was  by  act  of  Parliament. 
At  an  early  day  in  this  country  it  was  adopted  by  some  of  the 
states,  notably  by  Massachusetts  and  Maine,  and  later  was 
adopted  by  some  others.  It  was  incorporated  into  the  stat- 
utes of  many  of  the  states  in  some  form,  in  some  cases  being 
restricted,  either  expressly  or  by  judicial  construction,  to  ac- 
tions at  law,  and  in  others  to  actions  in  equity.  That  ac- 
oounts  for  all  of  the  decisions  referred  to  in  Encking  v.  Sim- 
mons, and  the  large  addition  now  cited  to  our  attention  by 
counsel.  In  Wood,  Limitations  (2d  ed.)  §  274,  the  matter  is 
referred  to  in  these  words : 

"In  Massachusetts,  before  the  present  statutory  exception 
existed,  the  fraudulent  concealment  of  a  cause  of  action  was 
held  to  be  a  good  replication  to  a  plea  of  the  statute.  In 
Maine,  also,  this  rule  was  adopted.  The  doctrine  of  these 
cases  was  predicated  upon  a  dictum  of  Lord  Mansfield,  in 
an  English  case ;  but  this  dictum  seems  never  to  have  been  fal- 
lowed in  the  English  cases  in  actions  at  law,  nor  do  the  Amer- 
ican cases  before  cited  seem  to  have  beeij  generally  followed 
in  this  country." 

There  are  three  general  classes  of  authorities  found  in 
the  books  on  the  subject  under  discussion  and  unless  the  stat- 
utory differences  giving  rise  thereto  are  appreciated  one  is 
<juite  liable  to  fall  into  confusion  as  to  how  the  law  ought  to 
be  declared  under  a  statute  like  ours.  The  first  includes  the 
states  where  there  is  no  statute  on  the  subject,  holding  that 
fraud  concealed  by  the  person  invoking  the  statute  of  frauds 
postpones  its  operation.  They  are,  in  the  main,  the  following: 
Massachusetts  and  Maine,  prior  to  the  adoption  of  their  stat- 
utes on  the  subject,  Vermont,  Rhode  Island,  New  Hampshire, 
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Louisiana,  New  Jersey,  Arkansas,  Delaware,  Pennsylvania 
and  Texas.  Sixteen  of  the  cases  cited  by  counsel  are  from 
those  states.  That  they  throw  no  light  on  what  the  rule  ought 
to  be  where  the  matter  is  governed  by  statute,  seems  plain. 
The  second  class  includes  the  states  having  a  general  statu- 
tory exception  to  the  running  of  the  limitation  statutes  in  case 
of  concealed  fraud  until  the  discovery  of  the  facts  by  the  in- 
jured party.  They  are:  Maine  and  Massachusetts,  after 
the  adoption  of  their  present  statute,  Connecticut,  Alabama, 
Georgia,  Indiana,  Illinois,  Mississippi,  Maryland,  Michigan 
and  New  Mexico.  Ten  of  the  cases  cited  to  our  attention 
are  from  those  states,  and  no  time  need  be  spent  in  showing 
tlieir  inapplicability  to  the  case  in  hand.  The  third  class  in- 
cludes states  having  such  a  statutory  exception  in  cases  cog- 
nizable in  equity,  or  solely  so  cognizable.  They  are :  Iowa, 
Colorado,  Florida,  Kentucky,  North  Carolina,  South  Caro- 
lina, Kansas,  Missouri,  New  York,  Ohio,  Nebraska,  Nevada^ 
California,  Arizona,  Minnesota,  Utah,  Idaho,  Montana,  Wyo- 
ming and  this  state.  Of  the  sixty  or  more  cases  cited  by  coun- 
sel, there  is  no  Wisconsin  case, — except  Encking  v.  Simmons, 
28  Wis.  272,  which  decided  nothing  on  the  subject,  as  we 
have  seen, — and  no  others  in  such  class,  except  Oakland  v. 
Carpentier,  13  Cal.  540 ;  Byan  v.  L,,  A.  &  N.  R,  Co.  21  Kan. 
365 ;  Ft  Scott  v,  Schulenberg,  22  Kan.  648 ;  Arnold  v.  Scott^ 
2  Mo.  14.  An  explanation  of  those  cases  can  be  very  briefly 
given.  The  California  case  was  not  an  action  at  law,  or  an 
equitable  action  t;o  enforce  one  at  law,  as  is  the  case  before  us, 
but  was  strictly  an  action  cognizable  only  in  equity,  and  so  in 
harmony  with  the  statute  on  the  subject.  The  court  held  that 
the  limitation  period  did  not  begin  until  the  discovery  of  tlic. 
facts  constituting  the  fraud.  The  same  is  true  of  the  first  of 
the  Kansas  cases  referred  to,  and  the  other,  so  far  as  it  touches 
on  the  subject  at  all,  seems  to  be  against  the  contentioii  coun- 
sel seeks  to  maintain.  As  to  the  Missouri  case,  counsel  was 
either  misled  by  the  syllabus,  which  does  not  correctly  state 
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the  rule  of  the  case,  into  citing  the  decision,  or  by  a  citation 
in  some  publication  where  the  author  was  so  misled.  The  de- 
cision was  based  on  a  clause  of  the  Missouri  statute  which  pro- 
vided that  any  obstruction  of  the  action,  whether  by  direct 
or  indirect  means,  will,  while  it  lasts,  postpone  the  running  of 
the  limitation  period.  We  have  no  such  statute.  The  case 
was  explained  and  limited  in  Smith  v.  Newhy,  13  Mo.  159, 
where  it  was  said  that  the  syllabus  was  misleading. 

As  to  concealed  fraud  postponing  the  running  of  the  statute 
of  limitations  respecting  a  cause  of  action  at  law,  it  has  beeu 
expressly  repudiated  in  the  following  states  having  statutes 
similar  to  ours:  New  York,  Troup  v.  Smithes  Exrs,  20 
Johns.  33;  Kentucky,  Ellis  v.  Kelso,  18  B.  Mon.  206,  where- 
a  clerk  made  a  fraudulent  entry  upon  his  employer's  books, 
and  it  was  held  that  the  statute  ran  from  the  date  of  the 
entry ;  North  Carolina,  Hamilton  v.  Shepperd,  3  Murph.  115 ; 
South  Carolina,  Miles  v.  Berry ,  1  Hill,  296,  whore  the 
maker  of  a  note  fraudulently  obtained  possession  of  it,  and 
kept  it  until  the  statute  had  run  upon  it,  and  it  was  held 
that  such  fraud  did  not  prevent  the  running  of  the  statute. 
The  same  rule  has  been  declared  in  the  following  cases  be- 
longing to  the  first  class,  or  having  a  statutory  provision  like- 
that  which  ruled  Arnold  v.  Scott ,  2  Mo.  14 :  Mississippi,  Wil- 
son V.  Ivy,  32  Miss.  233 ;  Virginia,  Rice  v.  WJiite,  4  Leigh,. 
474.  The  same  rule  prevails  in  states  belonging  to  the  sec- 
ond class :  Tennessee,  York  v.  Bright,  4  Humph.  312 ;  Smith 
V.  Bishop,  9  Vt  110 ;  Fee's  AdmW  v.  Fee,  10  Ohio,  469. 

Thus  it  will  be  seen  that  of  all  of  the  authorities  cited  by 
counsel  there  is  no  support  whatever  for  the  proposition  ad- 
vanced that  under  a  statute  such  as  ours  the  running  of  the 
statute  of  limitations,  except  in  the  particular  class  of  cases 
referred  to  in  such  states,  is  affected  by  fraud,  while  a  careful 
classification  of  them  with  reference  to  the  statutory  differ- 
ences under  which  they  were  made  and  judicial  declarations 
all,  directly  or  by  implication,  sustain  the  conclusion  to  which 
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we  formerly  arrived.  There  are  expressions  of  judges  of 
great  ability  to  the  effect  that  there  is  much  conflict  and  con- 
fusion in  the  authorities  on  this  subject,  but  it  is  believed  that 
the  supposed  conflict  does  not  exist  in  fact  to  any  considerable 
extent  Substantially  all  of  what  appears  to  have  led  to  a 
contrary  view,  by  a  proper  classification  of  the  decisions  ac- 
cording to  the  various  statutes,  will  be  found  to  have  no  real 
basis.  We  have  not  attempted  here  to  do  more  than  to 
classify  them  in  a  general  way. 

Counsel  suggest  that  the  language  quoted  in  our  former 
opinion  from  Bank  of  Hartford  Co.  v.  Waterman,  26  Conn. 
324,  is  not  authoritative  because  it  was  entirely  unnecessary 
to  the  case,  and,  further,  because  many  cases  could  have  been 
found  at  that  time  where  it  had  been  held  that  fraud,  con- 
<5ealed,  prevented  the  running  of  the  statute  of  limitations. 
True,  there  were  such  cases  and  we  have  briefly,  but  fully,  ex- 
plained them  in  harmony  with  the  views  formerly  expressed. 
The  quotation  voices  the  law  under  the  Connecticut  statute. 

Several  federal  cases  are  cited  to  our  attention,  which,  when 
rightly  understood,  are  unimportant.  Bailey  v.  Olover,  21 
Wall.  342,  is  the  most  significant  of  them.  That  is  to  the  ef- 
fect that  under  the  federal  system  the  rule  is,  as  to  cases  not 
governed  by  state  statutes  and  decisions,  the  court  being  left 
free  to  declare  the  law  according  to  its  own  views,  and  there 
being  no  federal  statute  interfering  therewith,  the  running  of 
the  statute  of  limitations  is  postponed  in  case  of  fraud,  con- 
cealed by  the  party  invoking  such  statute,  till  the  adverse 
party  discovers  the  same.  If  there  had  been  a  United  Statea 
statute  expressly  providing  when  fraud  shall  so  operate,  tlie 
decision  woidd  doubtless  have  been  that  all  cases  not  covered 
thereby  were  excluded.  In  Troup  v.  Smith's  Ex*rs,  20  Johns. 
33,  the  court  was  urged  to  engraft  on  the  statute  of  limitations 
of  New  York  an  exception  saving  actions  at  law  from  the  oper- 
ation of  such  statute  in  case  of  concealed  fraud,  preventing 
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their  being  commenced  within  the  limitation  period,  and  re- 
plied thereto,  thus : 

"The  dictum  of  Lord  Mansfield,  in  Bree  v.  Holbech,  2 
Doug.  654,  is  the  only  instance  in  which  such  a  position  was 
ever  advanced  in  Westminster  Hall ;  and  when  it  is  further 
considered,  that  his  lordship  had  an  inclination  to  entrench 
on  courts  of  equity,  that  mere  dictum  cannot  be  regarded  as 
authority.  .  .  .  Courts  of  law  are  expressly  bound  by 
the  statute.  ...  I  know  of  no  dispensing  power  which 
courts  of  law  possess,  arising  from  any  cause  whatever.'^  The 
court  said  further,  substantially :  The  statute  having  made 
provision  for  the  postponement  of  the  running  of  the  statute 
of  limitations  in  certain  cases  it  would  be  an  assumption  of 
legislative  authority  to  introduce  any  other.  "The  plaintiff's 
ca^e  may  be  a  hard  one ;  but  that  affords  no  reason  for  con- 
struing away  a  statute  of  great  public  benefit,  and  which,  in 
many  cases,  is  a  shield  against  antiquated  and  stale  demands." 

That  decision  made  over  seventy  years  ago  has  stood  the^ 
test  of  time  without  a  word  of  criticism  in  New  York,  or  else- 
where under  a  like  statutory  system  to  that  which  the  court 
had  under  consideration. 

In  MUes  v.  Berry,  1  Hill,  296,  speaking  on  the  same  sub- 
ject, the  court  said : 

"Many  of  the  difficulties,  in  cases  upon  the  statutes  of  lim- 
itations, have  arisen  from  losing  sight  of  the  words  of  tho 
statute,  and  looking  to  what  appeared  to  be  just  and  right  be- 
tween the  parties.  The  judges  here  and  elsewhere  have,  how- 
ever, set  about  the  work  of  reform  in  this  respect,  and  are  now 
endeavoring  to  conform  to  the  statute."  To  allow  the  time 
of  the  discovery  of  the  fraud  to  be  regarded  as  that  of  the 
maturity  of  the  injured  party's  cause  of  action  "would  be  to 
make  and  allow,  by  judicial  construction,  an  exception  to  tha 
statute  of  limitation,  which  the  legislature  did  not  think 
proper  to  make." 

In  line  therewith  Chancellor  Kent  said  in  Demarest  v. 
Wynkoop,  3  Johns.  Ch.  129-142 :  "The  doctrine  of  any  in- 
herent equity  creating  an  exception  as  to  any  disability,  where 
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the  statute  of  limitations  creates  none,  has  been  long,  and,  I 
believe,  uniformly  exploded.  A  statute  is  to  be  read  as  it  is 
written  without  any  arbitrary  substitution  or  addition  to  its 
meaning."  To  the  same  eflFect  are  Carden  v.  L.  &  N.  B.  Co, 
101  Ky.  114,  39  S.  W.  1027 ;  Powell  v.  Koehler,  52  Ohio  St 
103,  39  K  E.  195;  19  Am.  &  Eng.  Ency.  of  Law  (2d  ed.) 
212. 

In  the  light  of  the  foregoing,  it  would  seem  that  the  right  of 
the  matter  under  discussion  is  unmistakable.  The  statute, 
sec.  4222,  Stats.  1898,  provides  that  "the  cause  of  action  in 
such  case  is  not  deemed  to  have  accrued  until  the  discovery, 

*/Ky  the  aggrieved  party,  of  the  facts  constituting  the  fraud.'^ 
By  one  of  the  most  familiar  canons  of  construction  all  other 
cases  are  thereby  excluded.  "Expressio  unius  esirexclusio  al- 
terius/'  The  mere  fact  that  the  enforcement  of  the  statut43 
according  to  the  foregoing  leads  occasionally,  as  it  does  seem- 

y  ingly  in  this  case,  to  great  hardship  does  not  furnish  the 
slightest  reason  why  the  courts  should  ingraft  an  exception 
upon  it.  The  enactment  of  the  lawmaking  power  within  its 
legitimate  field  must  not  be  obstructed  by  the  judicial  admin- 
istration. Such  power  is  ample,  if  it  sees  fit,  to  extinguish 
any  right  enforcible  by  an  action,  if  judicial  remedies  for 
such  enforcement  are  not  invoked  within  such  reasonable  time 
as  it  sees  fit  to  name.  The  possessor  of  the  right  may  be  un- 
der disability  to  personally  enforce  the  same  within  the  pre- 
scribed period  by  reason  of  infancy,  insanity,  imprisonment 
or  other  cause,  and  yet  the  statute  in  general  terms,  not  con- 
taining any  exception  to  save  the  right,  will  extinguish  it. 
Vance  v.  Vance,  108  U.  S.  514,  521,  2  Sup.  Ct.  854;  Carden 
V.  L.  S  N.  R,  Co.  supra.  The  legislature  is  the  judge,  and 
the  sole  judge  in  such  matters,  subject  to  no  judicial  review 
whatever,  so  long  as  it  acts  within  the  boundaries  of  reason. 
It  is  far  better  that  occasionally  one  should  suffer  severely 
from  the  enforcement  of  the  law,  as  the  court  finds  it,  than 
that  they  should  endeavor  to  bend  the  law  out  of  its  manifest 
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scope  to  avoid  that  result  The  truth  of  the  saying  that 
'^hard  cases  make  bad  law"  we  need  not  go  far  to  demonstrate. 
After  courts  have  done  all  that  they  can  by  the  exercise  of  the 
^eatest  diligence  to  steer  clear  of  the  danger  in  that  regard 
they  cannot  hope  to  be  universally  successful. 

We  should  not  close  this  opinion  without  referring,  at  least 
briefly,  to  the  doctrine  urged  upon  our  attehtion  that  equity 
will  always  furnish  a  remedy  for  any  wrong,  other  than  a 
mere  moral  transgression,  if  legal  remedies  are  inadequate  or 
do  not  exist  at  all.  It  is  not  infrequently  that  we  see  that 
valuable  doctrine  invoked  where  it  has  no  proper  place.  It  is 
never  applicable  to  give  a  remedy  for  a  wrong,  so  called,  which 
is  not  a  wrong  at  all,  because  the  written  law  makes  it  other- 
wise. Such  wrongs,  if  the  injuries  may  be. so  designated  at 
all,  are  uot  within  the  maxim  "there  is  no  wrong  without  a 
remedy."     Eowell  v.  Smith,  ante,  p.  510, 102  X.  W.  1. 

The  last  suggestion  of  counsel  is  that  respondents  having 
proceeded  in  good  faith  should  not  be  made  to  pay  costs  in 
this  court  or  in  the  court  below.  Such  a  practice,  if  once 
adopted,  would  compel  the  defendant  in  most  any  case  to 
wholly,  bear  the  burden  necessary  to  his  defense,  since,  gen- 
erally, the  plaintiff  thoroughly  believes  in  his  side  of  the  case. 
There  is  no  good  reason  for  making  this  case  an  exception  to 
the  general  practice  of  awarding  costs  to  the  defendant  where 
in  an  equity  action  he  prevails  as  to  the  entire  cause  of  action 
set  forth  in  the  complaint.  According  to  the  conclusion  to 
which  we  have  arrived  the  defendants  have  so  prevailed. 

By  the  Cov/rt, — The  motion  is  denied. 
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ceed upon  one  theory  or  the  other,  if  both  theories  can  be  rea- 
sonably spelled  out  of  the  pleadings,  or  give  such  permissible 
construction  to  the  pleadings  as  to  confine  plaintifC's  claim  to 
one  species  of  wrongdoing.  Rideout  v.  Winnebago  Tractian 
Co.  297 

2,  Where  a  complaint  has  a  double  aspect  rendering  it  indefinite 

and  uncertain,  as  above  indicated,  it  is  error  to  submit  the 
cause  to  the  Jury  upon  both  aspects,  and  in  case  error  is  com- 
mitted in  that  regard  resulting  in  a  verdict  In  favor  of  the- 

Vol.  123  —  43 
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plaintiff  upon  the  ground  of  gross  negligence  and  ordinary  neg- 
ligence as  well,  it  is  error  to  render  Judgment  thereon  because 
of  inconsistency  in  the  findings.  Ibid. 

Money  had  and  received.    See  Taxation,  16. 

DismiaaaL    See  Compromise  and  Settlement,  3. 

Active  Trusts.    See  Wiixsi  5. 

Adequate  Remedy  at  Law.    See  Equitt,  2. 

Adjustment  of  loss.    See  Insubance,  12,  13. 

Administration.    See  Executors  and  Administrators. 

ADMIRALTY. 

In  an  action  against  a  carrier  on  a  contract  of  affreightment,  for 
damages  to  goods  consigned  to  plaintiff,  the  answer  alleged  that 
the  goods  were  shipped  by  water  under  a  bill  of  lading,  wherein 
defendant  was  exempted  from  the  perils  of  navigation,  as  well 
as  by  a  general  average  bond,  and  that  the  damage  was  caused 
by  the  grounding  of  the  vessel,  and  its  becoming  necessary  to 
Jettison  and  lighter  the  vessel,  which  was  done.  Held^  that 
the  pleading  did  not  state  a  cause  of  action  in  admiralty,  and 
therefore  the  state  courts  had  Jurisdiction.  John  Meunier  Oun 
Co,  V,  Lehigh  Valley  T,  Co,  143 

Admissions.    See  Highways,  5.    Evidence,  13,  14* 

ADOPTION. 

See  Descent  and  Distribution,  1-4. 

Where  an  order  of  adoption  strictly  followed  the  directions  as  to 
its  contents  contained  In  sec.  4023,  Stats.  1898,  it  is  not  insuffi- 
cient because  it  did  not,  in  terms,  deprive  the  natural  parents 
of  "all  legal  rights  whatsoever  respecting"  the  child.  Sandon 
V,  Sandon,  ^  603 

Advancements.    See  Descent  and  Distribution,  5. 

Adverse  Party.    See  Bastardy,  1.  -  Witnesses,  5. 

ADVERSE  POSSESSION. 
See  Appeal,  27. 

1.  In  an  action  of  ejectment,  the  evidence  on  the  subject  of  adverse 

possession,  is  held  sufficient  to  carry  that  question  to  the  Jury. 
Illinois  Steel  Co,  v.  Jeka,  41D 

2.  In  the  determination  of  the  question  of  adverse  possession,  pos- 

session dependent  upon  marked  boundaries  under  subd.  1,  sec. 
4214,  Stats.  1898,  must  not  be  confused  with  that  accompanied 
by  actual  Improvement  of  the  premises  under  subd.  2  of  said 
sec  4214.  Ibid, 

3.  The  physical  taking  and  enjoyment  by  acts  sufficient,  reasonably, 

to  suggest  to  the  true  owner  that  his  dominion  is  thereby  defied 
and  the  extent  thereof,  satisfies  all  the  essentials  of  certainty 
as  to  the  boundaries  of  adverse  possession,  dependent  on  culti- 
yation  or  usual  improvement,  and  is  sufficient  to  disseize  the 
true  owner,  not  only  of  the  particular  spot  where  the  first  visi- 
ble disturbance  of  the  surface  occurred,  but  of  surrounding 
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land,  the  hostile  possession  of  which  is  plainly  thereby  sug- 
gested Ibid. 

4.  Whether  the  essentials  of  adverse  possession  are  satisfied  or  not 
by  a  given  state  of  circumstances  must  be  determined  by  the 
verdict  of  the  jury,  under  proper  instructions.  Ibid, 

Adverse  Witness.    See  Witnesses,  6. 

AoENOY.  See  Bbokebs.  Cobpobations,  11.  Insurance,  1-4.  Mort- 
gages, 2.  NEOLioETfCE,  13.  Principal  and  Agent.  Replevin. 
Sales,  9,  10.    Setoff,  3.    Trial,  1.    Witnesses,  2. 

Aggrieved  Party.    See  Appeal,  2.    Limitation  of  Actions. 

Ambigxtitt.  See  Contracts,  3.  Descent  and  Distribution,  3,  5. 
Insurance,  5.    Sales,  7. 

Amendment. 
Of  claim  for  lien.    See  Mechanics'  Liens,  7. 
Of  pleading.    See  Mechanics'  Liens,  7,  9.    Pleading,  3,  4. 

Animals.    See  Trespass. 

Answer.    See  Admiralty.    Ejectment,  1,  3.    Garnishment,  5. 

Anticipation.  See  Estoppel,  1.  Negligence,  2,  8,  11.  Railroads,  6. 
Trial,  6,  7,  15. 

Apparent  Authority.    See  Bills  and  Notes,  10.    Setoff,  3. 

APPEAL  AND  ERROR. 

Decisions  reviewable:  Appealable  orders. 

1.  Under  sec.  3069,  Stats.  1898,  an  order  denying  plaintiff's  motion 

to  correct  a  special  verdict  and  enter  Judgment  thereon  in  his 
favor  is  not  appealable,  and  an  appeal  therefrom  will  be  dis- 
missed.   Wolfgram  v.  Schoepke,  19 

Who  may  appeal:  Party  aggrieved.    See  Garnishment,  2. 

2.  In  an  action  to  foreclose  a  mortgage,  a  defendant,  who  had  be- 

fore the  commencement  of  the  action  conveyed  his  entire  in- 
terest in  the  lands  in  question  to  his  codefendant,  and  against 
whom  no  personal  Judgment  is  rendered,  is  not  aggrieved  in  any 
way  by  the  judgment,  and  under  sec.  3048,  Stats.  1898,  Is  not 
entitled  to  appeal  from  the  Judgment.    Schneider  v.  Reed,  488 

Reservation  in  lower  court  of  grounds  of  review:  Exceptions. 

3.  The  pleadings  and  findings  in  an  action  must  show  a  state  of 

facts  from  which  the  legal  liability  which  is  embodied  in  the 
Judgment  necessarily  follows,  or  the  judgment  will  be  reversed 
notwithstanding  the  absence  of  exceptions.  Newbold  v.  Doug- 
las, 28 

4.  General  exceptions  taken  to  portions  of  the  charge  to  the  Jury 

which  includes  two  or  more  distinct  propositions,  do  not  pre- 
sent any  question  for  review.    Lowe  v.  Ring^  370 

5.  Where  the  record  discloses  that  appellants  requested  the  court 

to  find  specifically  on  an  issue,  and  that  exceptions  were  taken 
to  refusals  so  to  find,  as  well  as  to  the  findings  actually  made, 
this  is  sufficient  to  entitle  appellants  to  a  review  of  that  issue 
by  the  supreme  court.    Davelaar  v.  Milwaukee,  413 

6.  The  appellate  court  will  not  review  remarks  made  by  the  trial 

court  on  overruling  an  objection  to  testimony,  where,  while  ex- 
ception was  taken  to  the  overruling  the  objection  to  the  testi- 
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mony,  no  exception .  was  taken  to  the  language  of  the  court. 
Lightfoot  V.  Winnebago  Traction  Co,  479 

7.  An  exception  should  be  taken  to  the  effective  act  of  the  courts 

and  not  to  a  mere  expression  of  opinion  preliminary  thereto. 
Wheeler  v.  Seamans,  573- 

8.  The  record  on  appeal  is  held  to  show  that  an  exception  taken» 

though  interpolated  before  the  effective  ruling  of  the  court, 
should  be  deemed  to  apply  to  the  act  of  directing  the  verdict 

Ibid. 

9.  A  finding  of  fact  on  any  question  is  conclusive  where  no  excep- 

tion is  reserved  thereto.    Smith  v.  N.  W.  Nat.  L.  Ins.  Co.       58ft 

Same:  New  trial. 

10.  Where  the  court  directs  a  verdict,  a  motion  for  a  new  trial  is- 

not  necessary  to  permit  the  appellate  court  to  consider  whether 
the  evidence  supports  the  verdict     Wheeler  v.  Seamans,    573 

Time  for  taking  appeal  from  judgment.    See  Mobtqages,  8. 

11.  Under  sec.  3039,  Stats.  1898,  limiting  the  time  within  which  an 

appeal  may  be  taken  from  a  judgment,  an  appeal  taken  Febru- 
ary 4,  1904,  from  a  judgment  entered  November  3,  1900,  is  too 
late,  and  will  be  dismissed.    Pereles  v.  Leiser,  233 

Assignment  of  errors. 

12.  Where  no  attention  is  paid  in  the  argument  to  an  assignment 

of  error  except  to  refer  to  the  record  and  suggest:  "While  we 
submit  that  in  portions  of  the  charge  of  the  court,  to  which 
exceptions  were  taken,  as  shown  in  the  record,  there  was  error, 
we  will  not  trouble  the  court  with  further  discussion  of  them," 
the  supreme  court  will  not  search  the  record,  carefully,  to  de- 
termine whether  the  instructions  were,  or  were  not,  strictly 
accurate.    Illinois  Steel  Co.  v.  Jeka,  419 

13.  Where  appellant  does  not  assign  error  to  the  making  of  a  specific 

finding,  the  supreme  court  is  relieved  from  any  consideration  of 
whether  the  finding  is  supported  by  the  evidence,  and  will  ac- 
cept the  finding  as  a  fact.    Sherry  v.  Madler,  621 

Review:  Findings  when  disturbed.    See  Taxation,  7. 

14.  To  set  aside  the  findings  made  by  a  trial  court,  they  must  appear 

to  be  contrary  to  the  clear  preponderance  of  the  evidence.  First 
National  Bank  v.  BuetoWy  2S5 

15.  Where  a  question  is  not  presented  by  the  pleadings,  nor  litigated 

on  the  trial,  the  refusal  of  the  trial  court  to  determine  such 
question  is  affirmed.  School  District  No.  9  v.  School  District 
No.  5,  289 

16.  Findings  of  fact  made  by  a  trial  court  are  to  be  deemed  verities 

in  support  of  the  judgment  rendered  thereon,  unless  from  the 
record  It  appears  that  they  are  contrary  to  the  clear  preponder- 
ance of  the  evidence.    Hutchins  v.  Bautch,  394 

Affirmance:  Equally  divided  court. 

17.  Where  the  justices  of  the  supreme  court  are  equally  divided  on 

a  question  vital  to  the  result  on  the  appeal,  the  judgment  is 
affirmed  ex  necessitate.    Jacobs  v.  Queen  Ins.  Co.  608 

18.  In  such  case  no  opinion  will  be  filed.  Ibid. 

19.  Where  the  justices  of  the  supreme  court  are  equally  divided*  the 

judgment  appealed  from  is  affirmed.    Swenson  v.  Flint,         613^ 
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Affhmance  and  reversal.  See  AonoN,  2.  Appeai^  8-9,  14-19,  29-35. 
Assault  and  Battkby,  7,  9-11.  Cebtiorabi.  Custom  and  Usage, 
1.  Ejectment,  3.  Evidence,  6,  8.  Gabnishment,  5.  Hion- 
WATs,  3.  Liens,  3.  Master  and  Servant,  2.  Mechanics'  Liens, 
8.  Mortoaoes,  4,  9.  Municipal  Corporations,  8.  Negligence, 
3-7,  13.  New  Trial,  2.  Pleading,  4.  Principal  and  Surety,  2. 
Sales,  7.  Street  Railways,  5.  Taxation,  2,  17.  Trial,  2,  4-6, 
9-12, 14-16,  23,  28,  30.    Witnesses,  6,  7,  9,  10. 

20.  When  an  examination  of  the  evidence  discloses  no  direct  or  cir- 

cumstantial proof  conflicting  with  plaintiff's  claim  of  owner- 
ship of  property  in  question,  nor  that  his  testimony  is  the  only 
proof  on  that  subject,  it  is  not  error  to  refuse  to  submit  the 
question  of  ownership  to  the  jury.    Roberta  v.  Fronds,  78 

21.  In  an  action  tried  by  the  court,  the  improper  admission  of  evi- 

dence is  not  available  as  error  on  appeal.    Currie  v.  Michie,  120 

22.  In  such  case,  it  is  sufficient  that  evidence  properly  admitted  sup- 

ports the  findings.  Ibid. 

23.  It  is  not  error  to  confirm  the  findings  of  a  referee  where  they  are 

supported  by  the  evidence.    Laev  Lumber  Co,  v.  Auer,  178 

24.  Error  cannot  be  assigned  to  the  admission  of  testimony  which 

was  afterwards  stricken  out  and  the  jury  instructed  to  disre- 
gard.   John  O'Brien  Lumber  Co.  v.  Wilkinson,  272 

25.  Where  the  evidence  discloses  no  clear  preponderance  against  the 

material  findings  of  fact,  the  judgment  is  affirmed.  Tate  v. 
Jerman,  368 

26.  Rulings  of  the  trial  court,  sustaining  objections  to  questions 

asked  on  cross-examination,  which  are  not  clearly  prejudicially 
wrong,  will  not  be  condemned  on  appeal.  Illinois  Steel  Co.  v. 
Jeka,  419 

27.  In  an  action  of  ejectment,  where  the  defense  was  twenty  years' 

adverse  possession,  dependent  on  actual  improvement  of  the 
premises,  it  is  not  error  to  sustain  objections  to  a  question  call- 
ing for  the  precise  boundaries  of  such  possession,  since  it  is 
only  necessary  that  the  premises  should  be  put  to  use  by  acts 
of  dominion,  such  as  to  suggest,  reasonably,  the  extent  of  the 
hostile  invasion.  Ibid. 

28.  Where,  in  an  action  for  the  purchase  price  of  timber,  the  court 

found  that  plaintiff  did  not  own  the  timber,  but  failed  to  find 
as  to  whether  plaintiff  had  become  the  owner  of  the  proceeds 
of  the  sale,  and  the  evidence  as  to  plaintiff's  ownership  of  such 
proceeds  was  in  sharp  conflict,  it  was  error  to  award  judgment 
for  plaintiff.    Bovo  v,  D.  M.  Pulmer  Lumber  Co.  614 

Same:  Material  and  immateriat  error.  See  Appeai^  26.  Assault 
and  Battery,  3,  6,  7,  9.  Ejectment,  4.  Indictment  and  Infor- 
mation. Insurance,  13.  Mortgages,  3.  Street  Railways,  6. 
Trial,  6,  7,  12,  13. 

29.  In  an  action  tried  by  the  court,  it  is  not  material  error  to  refuse 

to  strike  out  testimony  that  is  without  probative  force,  or  to 
sustain  objection  to  a  question  calling  for  nothing  material  to 
the  issues  in  the  case.    Currie  v.  Michie,  120 

30.  Evidence  being  admissible,  when  offered,  as  tending  to  prove  an 

Issue  raised  by  the  pleadings,  it  is  not  prejudicial  error  to  fail 
to  restrict  the  consideration  of  such  evidence  to  that  purpose, 
where  no  specific  objection  was  made  on  that  ground,  nor  re- 
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quest  to  so  restrict  the  consideration  thereof.  John  O^Brien 
Lumber  Co.  v.  Wilkinson,  272 

31.  Error  in  admission  of  evidence  under  a  claim  of  offset  to  a  coun- 

terclaim, if  any,  is  immaterial,  where  such  claim  of  offset  was 
withdrawn  and  the  jury  found  no  cause  of  action  existed  under 
the  counterclaim.  Ibid. 

32.  It  is  not  prejudicial  error  to  rule  out  a  question  asked  for  the 

purpose  of  laying  the  foundation  for  impeachment,  when  it 
refers  to  immaterial  matter.    Illinois  Steel  Co.  v.  Jeka^         419 

33.  It  is  not  prejudicial  error  to  refuse  to  permit  a  witness  to  answer 

a  question,  where,  in  answer  to  several  other  questions,  he  has 
given  the  information  sought.  Ibid. 

34.  Where  the  jury  have  found  in  favor  of  one  party  on  a  given  ques- 

tion, no  portion  of  the  instructions  to  the  jury  on  that  question 
can  be  said  to  have  prejudiced  such  party  in  its  determination. 
Lightfoot  v.  Winnebago  Traction  Co.  479 

Res  adjudicxLta:  Former  appeal.  See  Appeal,  40.  Cobpobattons,  10. 
Judgments,  2,  3.  Mechanics'  Liens,  10.  Mobtgages,  8.  Taxa- 
tion, 1. 

35.  It  is  not  error  to  sustain  a  demurrer  ore  tenus  to  a  counterclaim, 

which  had  already  been  held  by  the  supreme  court  to  state  no 
cause  of  action  in  favor  of  defendants  and  against  the  plaintiff. 
John  O'Brien  Lumber  Co.  v.  Willcinson,  272 

36.  A  decision  of  the  supreme  court  as  to  the  quantum  of  damages 

recoverable  on  a  given  state  of  facts  Is  res  adjudicata,  where 
there  is  no  material  difference  between  the  evidence  in  the  sec- 
ond trial  and  that  on  the  first,  as  to  the  loss  plaintiff  has  suf- 
fered, or  will  suffer,  resulting  from  his  injury.  Rueping  v. 
C.  d  N.  W.  R.  Co.  319 

37.  Where  on  a  second  trial  after  reversal  on  appeal,  the  evidence 

produced  on  the  issue  of  defendant's  negligence  was  substan- 
tially the  same  as  on  the  first  trial,  except  that  defendant  pro- 
duced more  evidence  tending  to  refute  its  negligence,  such 
evidence  not  being  of  the  class,  such  as  some  indisputable  phys- 
ical fact,  which  of  itself  rendered  the  evidence  tending  to  show 
negligence  necessarily  incredible,  the  question  upon  the  issue 
of  actionable  negligence  is  foreclosed  by  the  former  decision. 
Zimmer  v.  Fox  River  Valley  E.  R.  Co.  643 

38.  Where  on  two  former  occasions  the  supreme  court  has  held  the 

circumstances  alleged  in  a  complaint  constitute  a  good  cause 
of  action  in  favor  of  a  corporation  against  the  defendants,  the 
sufficiency  of  the  complaint  to  support  a  judgment  is  res  ad- 
judicata.    Pietsch  v.  Milbrath,  647 

39.  In  such  case,  it  is  held  that  the  facts,  stated  in  the  opinion,  sup- 

ported the  judgment.  Ibid. 

Dismissal.    See  Appeal,  1,  2,  11. 
Rehearing,  when  not  granted. 

40.  Where,  on  appeal,  a  cause  has  once  been  decided,  a  rehearing  will 

not  be  granted  as  to  questions  already  considered,  unless  it  is 
rendered  necessary  by  a  change  in  the  views  of  one  or  more 
oD  the  justices  participating  in  the  matter  at  first  Jacobs  v, 
Queen  Ins.  Co.  608 

Application  of  Payments.    See  Liens,  2,  3. 

Abbitration  and  Awabd.    See  Insxtbance,  12,    Speczfio  Performancc,. 
2,  3. 
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ASSAULT  AND  BATTERY. 

1.  Where  a  claim  for  rent  was  the  subject  of  contention  between 

the  parties  immediately  before  they  came  to  blows,  and,  in  an 
action  for  the  assault  and  battery,  plalntlfC  had  testified  con- 
cerning such  claim  on  his  direct  examination,  a  question  asked 
plaintiff  on  cross-examination  is  held  proper  for  the  purpose  of 
informing  the  jury'  whether  the  claim  was  made  to  annoy  and 
provoke  defendant,  or  was  made  in  an  attempt  to  collect  a  de- 
mand which  in  good  faith  was  believed  to  be  due.  Lowe  v. 
Rinff,  107 

2.  In  an  action  for  assault  and  battery,  evidence  showing  that  plaint- 

iff had  committed  particular  assaults  and  batteries  at  different 
times,  covering  a  i)eriod  of  from  four  to  seventeen  years  prior 
to  the  time  of  the  instant  affray,  is  incompetent,  and  cannot  be 
justified  on  the  ground  that  it  might  tend  to  show  that  the  in- 
juries complained  of  had  been  received  in  such  former  assaults, 
and  that  plaintiff  had  been  in  the  habit  of  employing  a  physi- 
cian only  in  those  cases  in  which  he  intended  to  claim  and  sue 
for  damages  for  personal  injuries.  Jhid^ 

3.  In  an  action  for  assault  and  battery,  evidence  that  plaintiff  had 

committed  particular  assaults  and  batteries  at  times  covering 
a  period  of  from  four  to  seventeen  years  prior  to  the  instant 
affray,  is  incompetent  and  immaterial  for  the  purpose  of  show- 
ing that  plaintiff's  character  was  quarrelsome  and  pugnacious, 
and  its  admission  over  plaintiff's  objection  is  prejudicial  error. 

Ibid. 

4.  In  an  action  for  assault  and  battery,  where  self-defense  is  pleaded, 

evidence  of  plaintiff's  general  reputation  as  a  quarrelsome  and 
pugnacious  person  is  admissible.  Ihid. 

5.  In  an  action  for  assault  and  battery,  an  instruction,  stated  In  the 

opinion,  is  held  erroneous  and  prejudicial  in  so  far  as  it  sub- 
mitted th6  question  of  former  particular  instances  of  plaintiff's 
misconduct  in  violating  law  as  competent  evidence  in  the  case. 

Ibid. 

6.  In  an  action  for  assault  and  battery,  where  self-defense  is  pleaded, 

proof  of  plaintiff's  quarrelsome  character  may  be  considered 
by  the  jury,  with  other  relevant  testimony,  in  determining  what 
compensation  he  is  entitled  to  recover  for  injuries  to  his  feel- 
ings. Ibid. 

7.  In  an  action  for  assault  and  battery,  where  the  facts  and  circum- 

stanceft  were  such  that  the  jury  might  reasonably  have  drawn 
the  inference  that  defendant  acted  maliciously  and  wantonly 
in  assaulting  the  plaintiff,  it  is  error  to  Instruct  the  jury  on  the 
subject  of  punitory  damages,  in  substance,  that,  since  the  alter- 
cation arose  out  of  a  business  transaction,  which  led  defendant 
to  beat  plaintiff,  it  refuted  all  inference  of  malicious  or  wanton 
conduct.  Ibid. 

8.  In  actions  for  assault  and  battery,  it  is  not  necessary  that  the  de- 

fendant be  imbued  with  malice  for  any  length  of  time  before 
the  assault  to  subject  him  to  exemplary  damages;  it  is  sufficient 
that  malice  prompted  the  assault,  though  it  existed  but  for  a 
moment  before  the  blow  was  struck.  Ibid. 

9.  In  an  action  for  assault  and  battery,  where  the  evidence  as  to 

the  injuries  conflicted  in  many  material  and  important  re- 
spects, it  is  not  error  for  the  trial  court  to  refuse  to  grant  a 
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new  trial   upon  the  ground  that  the  compensatory  damages 
awarded  are  wholly  Inadequate  to  the  injuries  proven.         Ibid. 

10.  In  an  action  against  an  overseer  of  highwas^  for  an  assault  and 
battery  upon  one  working  under  him,  an  instruction,  stated  In 
the  opinion,  is  held  erroneous,  in  that  it  admits  of  the  construc- 
tion that,  if  the  defendant  had  discharged  the  plaintiff,  the  de- 
fendant was  entitled  to  take  the  scraper  from  plaintiff's  posses- 
sion by  force.  If  the  force  used  was  reasonable  and  proper  to 
accomplish  the  purpose.    Monson  v.  Lewis,  683 

31.  In  such  case,  where  the  giving  of  the  blow  by  defendant  and  the 
consequent  damage  was  admitted,  an  instruction,  stated  in  the 
opinion,  Is  held  erroneous,  in  that  it  might  well  be  understood 
as  meaning  that  the  plaintiff,  after  proving  the  blow,  was 
obliged  to  prove  that  there  was  no  justification.  Ibid. 

12.  In  assault  and  battery  where  the  blow  and  consequent  damage 
Is  admitted  by  the  defendant,  a  prima  facie  case  is  made,  and 
the  burden  then  lies  upon  the  defendant  to  prove  facts  consti- 
tuting a  justification  therefor.  Ibid, 

Assessment.    See  Insurance,  16.    Taxation,  4-17/ 

Assessor.    See  Taxation,  4-17. 

Assignment. 
Of  contracts.    See  Bills  and  Notes,  8-11.    Setoff,  1. 
Of  errors.    See  Appeal,  12,  13. 

Assumption  of  Risk.    See  Negligence,  2,  3.    Street  Railways,  2. 

Attorney  and  Client.    See  Executors  and  Administrators,  5,  7. 

Authority.  See  Bills  and  Notes,  1,  2,  10.  Insurance,  4.  Princt- 
PAL  AND  Agent.    Setoff,  3. 

AvERiGE.    See  Admiralty. 

Bailment.    See  Evidence,  7.    Insurance,  5-10. 

Banks  and  Banking.    See  Principal  and  Surety,  1,  2. 

BASTARDY. 

1.  Defendants,  as  principal  and  surety,  gave  plaintiff  a  bond  which 
recited  the  arrest  of  the  principal  on  a  charge  of  bastardy  upon 
the  plaintiff.  The  recited  consideration  of  the  bond  was  the 
withdrawal  and  abandonment  of  such  proceedings,  and  an  agree- 
ment of  marriage  with  and  support  of  the  prosecutrix.  The 
condition  of  the  bond  was,  in  case  the  principal  should  fail  to 
perform,  that  payment  should  be  made  to  the  county  judge. 
The  bond  further  provided  that  in  case  the  amount  to  be  paid 
for  the  support  of  the  prosecutrix  could  not  be  agreed  upon  by 
the  parties,  the  amount  should  *'be  determined  by  the  aforesaid 
county  judge,  and  shall  be  furnished  and  paid  in  the  manner 
and  way  he  may  designate."  In  an  action  against  the  obligors 
on  such  bond  the  complaint  was  silent  as  to  whether  the  plaint- 
iff was  or  was  not  a  married  woman.  On  demurrer  for  legal  In- 
capacity to  sue  because  plaintiff  was  a  married  woman,  held: 
(1)  The  court  could  not  assume,  because  the  bond  recited 
that  the  bastardy  proceedings  were  agreed  to  be  discontinued 
in  consideration  of  an  agreement  to  marry,  that  such  agree- 
ment had  been  consummated. 
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(2)  Even  If  plaintiff  were  a  married  woman,  the  beneficial 
right  under  the  bond  was  her  sole  and  separate  property,  in 
regard  to  which,  under  sec.  2345,  Stats.  1898,  she  is  expressly 
authorized  to  sue  in  her  own  name. 

(3)  Even  if  plaintiff  were  a  married  woman,  the  husband 
was  the  adverse  party,  in  which  situation  she  is  expressly  au- 
thorized to  sue  in  her  own  name.  (Sec.  2608,  Stats.  1898.) 
Meyer  v.  Meyer,  538 

2.  In  such  case,  there  was  no  defect  of  parties,  since  if  It  is  true 
that  the  plaintiff  only  has  a  beneficial  interest  in  the  bond, 
while  the  legal  right  to  sue  on  it  is  in  the  county  Judge,  the 
error  goes  to  the  cause  of  action,  not  to  a  defect  of  parties 
plaintiff.  IDid. 

'S.  In  such  case,  the  county  Judge  is  the  trustee  of  an  express  trust, 
and,  in  the  absence  of  allegation  of  neglect  or  failure  of  the 
county  Judge  to  perform  the  duties  imposed  by  the  bond,  such 
complaint  is  fatally  defective  as  not  stating  a  cause  of  action. 

IHd. 

4.  In  such  case,  the  fact  that  plaintiff  is  beneficially  interested  in 

the  execution  of  the  trust,  does  not  make  her  the  real  party  in 
interest,  within  the  meaning  of  sec.  2607,  Stats.  1898.         ^bid. 

5.  A  bond,  given  in  settlement  of  a  bastardy  proceeding,  conditioned 

for  the  support  of  the  prosecutrix  and  her  child  in  considera- 
tion of  the  discontinuance  of  the  proceeding,  is  not  against 
public  policy,  since  by  sec.  1532,  Stats.  1898,  the  proceeding  is 
one  proper  for  settlement  by  contract  involving  the  discon- 
tinuance of  the  prosecution.  Ibid. 

'6.  A  bastardy  proceeding  is  neither  a  civil  nor  criminal  action, 
strictly  speaking,  but  is  a  mere  statutory  proceeding.         Ibid. 

7.  The  provisions  of  sec.  1532,  Stats.  1898,  requiring,  in  bastardy 
proceedings,  ofllcial  approval  of  the  settlement  with  the  mother 
as  a  prerequisite  to  the  right  of  the  accused  to  his  discharge, 
is  designed  for  the  protection  of  the  injured  female,  not  of  the 
public.  Ibid. 

^.  A  settlement  of  a  bastardy  proceeding,  made  by  the  accused,  with- 
out the  official  approval  required  by  sec.  1532,  Stats.  1898,  is  a 
waiver  by  him  of  the  statute,  and  also  by  the  woman,  so  far  as 
she  is  competent  in  that  regard.  Ibid. 

9.  A  bond,  given  in  settlement  of  a  bastardy  proceeding,  conditioned 
for  payment  unless  the  prosecutrix  and  defendant  "shall  live 
together  as  husband  and  wife,''  is  not  a  contract  for  a  volun- 
tary separation.  Ibid. 

10.  Where  a  bond,  given  in  settlement  of  a  bastardy  proceeding,  pro- 
vided that  "the  amount  to  be  paid  (the  prosecutrix),  if  the 
same  cannot  be  agreed  upon  by  the  parties  hereto,  shall  be  de- 
termined by  the  county  Judge,  and  shall  be  furnished  and  paid 
in  the  manner  and  way  he  may  designate,"  no  right  of  action 
matures  until  the  county  Judge  makes  his  determination.  Ibid. 

Beneficial  Associations.    See  Insurance,  14-18. 

Betterments.    See  Vendor  and  Purchaser,  3-7. 

Bias.    See  Witnesses,  10,  11. 
Bill  of  Lading.    See  Admiralty. 
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BILLS  AND  NOTES. 

Negotiability.     See  Estoppel,  2.    Mobtqaoes,  2,  7. 
Same:  Blanks:  Authority  to  fill. 

1.  A  promissory  note  was  upon  a  printed  form  which,  after  the 

printed  words  "pay  to  the  order  of,"  contained  a  single  hlank 
line  terminating  in  the  word  "dollars."  In  this  blank  line  the 
words  "twenty-five  hundred"  were  written  at  the  extreme  left 
of  the  line,  so  as  to  leave  no  space  whatever  in  front  of  them 
for  the  name  of  a  payee,  and  were  Joined  to  the  printed  portion 
without  physical  break  or  separation.  A  warrant  of  attorney, 
embodied  in  the  note,  provided  that  Judgment  might  be  con- 
fessed in  favor  of  the  holder.    Held: 

(1)  That  part  of  the  writing  which  sought  to  express  the 
promise  made,  showed  an  intent  that  it  be  payable  only  to  some 
person,  or  that  person's  order,  and  negatived  intent  to  make  it 
payable  to  whoever  might  happen  to  a<jquire  possession,  with- 
out indorsement,  from  the  original  payee. 

(2)  The  mere  authority  to  confess  Judgment  in  favor  of  the- 
holder  was  insufficient  to  overcome  the  clear  declaration  that 
the  note  was  payable  to  the  order  of  a  person  intended  to  be 
named,  but  who  by  mistake  was  not  named. 

(3)  It  being  a  promise  to  pay,  other  than  to  bearer,  which 
was  not  certain  as  to  the  payee,  it  was  not  negotiable.  Smith 
V.  Willing,  377 

2.  In  such  case,  the  writing  being  Joined  to  the  printed  portion  with- 

out physical  break  or  separation,  the  omission  of  the  name  of 
the  payee  was  not  the  leaving  of  a  blank  which  the  plaintift^ 
as  possessor,  was  thereby  impliedly  authorized  to  fill.  IbitL 

3.  In  such  case,  under  the  furthej  facts,  stated  in  the  opinion,  it  is 

held  that  the  instrument  being  non-negotiable  the  plaintiff  could 
gain  none  of  those  technical  advantages  which  run  with  nego- 
tiable instruments,  and,  it  being  an  attempt  to  enforce  a  liabil- 
ity defendant  never  had  agreed  to  assume,  a  defense  of  non- 
liability w£L8  meritorious  and  equitable.  Ibid, 

4.  While  an  ordinary  negotiable  note,  accompanied  by  the  ordinary 

real-estate  mortgage  with  the  ordinary  covenants  to  pay  taxes,, 
etc.,  form  two  separate  contracts,  and  are  parts  of  the  same 
transaction,  each  relates  to  its  own  subject  matter,  and  does 
not  interfere  with  the  other.  Covenants  in  the  mortgage  to 
pay  taxes  and  exhibit  the  receipts,  to  effect  and  maintain  in- 
surance on  buildings  for  mortgagee's  benefit,  and  that  in  case 
of  default  the  mortgagee  may  insure  and  have  a  lien  for  the 
amount  of  premiums  and  taxes  paid  "added"  to  the  amount 
of  note,  are  simply  agreements  for  the  preservation  of  the  se- 
curity, are  not  intended  nor  fitted  to  qualify  or  affect  in  any 
way  the  absolute  promises  of  the  note,  and  do  not  enter  into 
or  change  the  note  in  the  least,  nor  affect  its  negotiability. 
Thorp  V.  MindemaUy  14» 

5.  Under  sees.  1675—1,  1675—2,  and  1675 — 4,  ch.  356,  Laws  of  1899,. 

an  ordinary  promissory  note,  secured  by  a  real-estate  mortgage,, 
is  negotiable,  although  it  provided  that  on  default  in  interest 
or  failure  to  comply  with  any  of  the  conditions  of  the  mort- 
gage, the  whole  principal  should,  at  the  option  of  the  mort- 
gagee, become  due  and  payable.  Continental  Nat.  Bank  v.  Mo 
QeocK  73  Wis.  332,  and  W.  W.  Kimball  Co.  v.  Mellon,  80  Wis. 
133,  overruled.  Ibid^ 
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6.  In  an  action  to  foreclose  a  mortgage,  the  negotiability  of  the  note 

accompanying  the  same  considered,  and  Thorp  v.  Mindeman, 
ante,  p.  149,  followed.    Loizeaux  v.  Fremder,  193. 

Bttine:  Transfer  ty  indorsement. 

7.  Under  sec.  1676—8,  ch.  356,  Laws  of  1899,  the  addition  of  the 

words  "without  recourse"  to  an  indorsement  on  the  back  of 
a  negotiable  note:  "For  value  received,  I  hereby  sell,  transfer 
and  assign  tl^e  within  note,"  does  not  impair  the  negotiable 
character  of  the  instrument.     Thorp  v.  Mindeman,  149 

8.  Such  indorsement  is  a  commercial  indorsement,  and  not  a  mere 

assignment,  and,  when  accompanying  a  transfer  before  vax- 
turity,  the  transferee  takes  the  note  freed  from  all  equities. 

Ihid. 
Same:  Payments  to  assignor:  Negligence. 

9.  A  debtor  must  pay  a  negotiable  instrument  to  the  person  who 

owns  it  at  the  time  of  payment,  or  to  an  agent  of  such  owner 
actually  authorized  to  receive  payment.  No  payment  to  any 
other  person  can  be  effective  unless  made  in  reliance  upon 
actual  possession  of  the  note,  or  upon  words  or  acts  of  the 
owner  so  unambiguously  declaring  the  authority  of  such  other 
person  to  receive  such  particular  payment,  as  to  estop  the 
owner  from  denying  such  authority.  Ibid. 

10.  Possession  of  a  negotiable  instrument  is  generally  the  sole  ade- 

quate evidence  of  apparent  authority  to  collect  upon  which  the 
debtor  can,  without  negligence,  rely.  Ihid. 

11.  Plaintiff,  assignee  of  a  negotiable  note  secured  by  mortgage,  con- 

tinuously retained  the  instruments  in  her  possession,  but  from, 
time  to  time  delivered  the  interest  coupons  to  the  original  mort- 
gagee, to  whom  payments  of  interest  and  also  of  principal  were 
made.    Under  the  further  facts,  stated  in  the  opinion,  held: 

(1)  Such  payments  were  not  binding  on  the  plaintiff. 

(2)  Even  if  plaintiff's  silence  at  the  time  payment  was  ex- 
tended might  have  confirmed  the  mortgagor  in  the  belief  that 
the  mortgagee  then  owned  the  securities,  she  was  not  estopped 
to  deny  such  ownership  at  any  subsequent  time.  Ibid. 

Action  on.    See  Descent  and  Distbibution,  5. 

Payment  and  discharge.    See  Principal  and  Subett,  1,  2. 

Blanks.    See  Bnxs  and  Notes,  1,  2. 

BoABD  OF  Review.    See  Taxation,  5-17. 

Bonds.    See  Bastabdt.    Executors  and  Administrators,  6,  7.    Prin- 
cipal AND  Surety,  3.    Trusts  and  Trustees,  4. 

BOUNDARIES. 

See  Adverse  Possession,  2,  3.  Appeal,  27.  Navigable  Waters.  Tres- 
pass. 

1.  The  owner  of  the  bank  of  a  stream  presumably  owns  the  bed 

thereof  to  the  thread  of  such  stream  subject  to  public  rights. 
Walls  V.  Cunningham,  346. 

2.  In  such  case,  some  clear  evidence  to  the  contrary  is  necessary 

to  rebut  that  presumption,  and  mere  evidence  of  the  conveyance 
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of  all  of  a  certain  tract  of  land  on  a  specified  side  or  bank  of 
such  stream,  or  of  land  giving  the  meander  line  of  such  stream 
as  a  boundary,  is  not  sufficient.  Jbid, 

Breach  of  Wabbaj^tt.    See  Sales,  11. 
Bridges.    See  Municipal  Ck)BP0BATi0NS,  6,  7. 

BROKERS. 
See  Insubance,  1-4. 

1.  Where  there  is  a  conflict  as  to  what  was  the  original  agreement 

between  a  real-estate  broker  and  the  owner,  that  issue  is  one 
necessarily  to  be  determined  by  the  jury.    Teesdale  v,  Bennett 

355 

2.  In  an  action  by  a  real-estate  broker  for  commissions  alleged  to 

have  been  earned,  the  ^evidence,  stated  in  the  opinion,  is  held 
not  to  sustain  a  contention  that  the  original  agreement  was 
superseded  by  a  subsequent  contract  between  plaintiff,  defend* 
ant  and  a  third  broker.  IJ)id. 

Building  Contracts.    See  Mechanics'  Liens.     Sunday,  2. 

Buildings.    See  Railroads,  6. 

Burden  of  Proof.    See  Assault  and  Battery,  11,  12.    Evidence,  1,  2. 
Signatures,  1.    Trial,  11. 

Cancellation.    See  Insurance,  2,  4. 

-Carelessness.    See  Negligence,  8,  11. 

•Carriers.     See  Admiralty.    Railroads.     Street  Railways. 

CERTIORARI. 
See  Intoxicating  Liquors,  4.    Taxation,  5,  7,  16. 

1.  The  scope  of  the  writ  of  certiorari  to  a  nonjudicial  body  is  not 

as  broad  as  a  writ  of  error  as  to  permitting  a  review  of  evi- 
dence, and  if  there  is  reasonable  ground  for  belief  that  the 
body's  conclusion  is  the  result  of  honest  judgment  it  cannot  be 
disturbed.  State  ex  rel.  N.  C.  Foster  Lumher  Co.  v.  Williams,  61 

2.  A  nonjudicial  body,  up  to  the  dividing  line  between  error  In  the 

exercise  of  discretion  and  judicial  error,  has  ample  opportunity 
to  make  erroneous  decisions,  from  which  the  aggrieved  party 
has  no  opportunity  for  relief.  If  a  remedy  should  be  afforded, 
it  is  for  the  legislature  to  provide,  and  not  for  the  courts  by 
changing  the  scope  of  the  common-law  writ  of  certiorari,    /bid. 

3.  A  writ  of  certiorari  should  not  issue  to  revoke  the  action  of  a 

common  council  when  such  action  is  so  entirely  beyond  its 
jurisdiction  as  to  be  innocuous,  and  if  issued  should  be  dis- 
missed upon  the  filing  of  the  return.  State  ex  reh  Schaefer  v. 
Schroff,  98 

•Change. 

Of  beneficiary.    See  Insurance,  14,  15. 

Of  grade.    See  Municipal  Corporations,  4,  5. 

Character.    See  Assault  and  Battery,  3-6.    Witnesses,  11. 
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CHATTEL  MORTGAGES. 
See  Pleading,  4. 

1.  Where  a  mortgagee  of  chattels  has  taken  possession  after  default, 

the  mortgagor  has  no  longer  any  legal  title  to  the  property. 
He  cannot  maintain  replevin  therefor,  nor,  without  proof  of 
payment  or  other  extinguishment  of  the  debt,  can  he  maintain 
an  action  against  the  mortgagee  for  conversion.  His  only  rem- 
edy is  by  a  bill  in  equity  to  redeem.  Joh7i  O'Brien  Lumber  Co. 
V.  Wilkinaony  272 

2.  Even  if  a  sale  of  mortgaged  chattels  be  not  made  in  strict  con- 

formity with  the  requirements  of  sec.  2316a,  Stats.  1898,  such 
sale  does  not  operate  as  a  cancellation  of  the  mortgage  debt  in 
the  sense  that  the  mortgagor  is  entitled  to  recover  the  prop- 
erty, or  its  value,  without  regard  to  the  amount  remaining  due 
on  the  mortgage.  Ibid. 

Claims.    See  Executors  axd  ADMiNisiaATOHS,  4. 

CLASSuncATioN.    See  Insurakcb,  16. 

CLERKS  OF  COURT& 

Where  a  circuit  court  action  is  dismissed  for  want  of  prosecution, 
the  clerk  of  that  court  is  entitled  to  recover  his  fees  for  serv- 
ices necessary  for  entry  of  judgment  from  the  party  for  whose 
benefit  they  were  rendered;  although  the  clerk  omitted  to  exer- 
cise the  right  given  him  by  sec.  748,  Stats,  1898.  Williams  v. 
Willock,  292 

Cloud   on    Title.     See   Compbomise  and   Settlement,    1,   2.     Tax- 

TlTLES,  5,  7. 

Cognovit.    See  Bills  and  Notes,  1,  3: 

Collateral  Agreements.    See  Bills  and  Notes,  4. 

Collateral  Attack.    See  Executors  and  Administrators,  6,  7.    In- 
toxicating Liquors,  4. 

Collateral  Promise.    See  Frauds,  Statute  of. 

Collateral  Security.    See  Estoppel,  2. 

Combinations.    See  Municipal  Corporations,  8. 

Commissions.    See  Brokers. 

Common  Council.    See  Certiorari.    Intoxicating  Liquors. 

Common  Law.  See  Escape,  1,  4.  Evidence,  17.  Trusts  and  Trus- 
tees, 2. 

Compensation  of  officers.    See  Corporations,  8-10. 

Comfensatobt  Damages.  See  Assaxtlt  and  Battert,  6,  9.  Dead- 
Bodies. 

Competency.    See  Evidence,  3-12.    Witnesses,  1-4. 

Complaint.  See  Action.  Bastardy,  1.  Custom,  4.  Dead  Bodies. 
Indictment  and  Information.  Insurance,  10.  Municipal  Cor- 
porations, 9,    Negligence,  16.    Quo  Warranto,  1. 

Compounding  Felony.    See  Executors  and  Administrators,  4« 
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COMPROMISE  AND  SETTLEMENT. 
See  Bastabdt,  5,  7-10. 

1.  One,  husband  of  plaintiff,  and  son  of  defendant,  died,  supposedly 

having  devised  his  estate  to  them  equally,  but  no  will  was 
found.  The  widow,  after  administering  the  estate  as  Intestate, 
conveyed  certain  of  the  real  estate  to  deceased's  mother,  and, 
as  part  of  the  same  transaction,  the  mother  executed  a  release 
to  the  widow  "of  any  and  all  claims  I  may  have  against  the 
estate  of  my  said  son  and  of  my  claims  against"  said  widow. 
Thereafter  a  will  was  found,  devising  the  estate  one  half  to 
each,  which  was  duly  probated.  In  an  action  by  the  widow  to 
remove  such  will  as  a  cloud  on  her  title  obtained  through  such 
settlement,  held: 

(1)  The  mother  was  estopped  by  her  release. 

(2)  The  mother,  having  received  the  deed  in  consideration  of 
relinquishing  any  claim  to  the  balance  of  the  estate,  made  a 
compromise  of  doubtful  claims  binding  on  her. 

(3)  The  release  vested  in  the  widow  the  equitable  estate  in 
the  remaining  lands  entitling  her  to  a  decree  in  equity  remov- 
ing the  cloud  from  her  title.    Perkins  v.  Owen,  238 

2.  In  such  case,  parol  evidence  was  admissible  to  show  that  the 

word  "claims"  in  the  release  referred  to  the  possible  claims  of 
the  mother  under  the  supposed  will  afterwards  discovered.  Ibid. 

3.  In  an  action  by  an  infant  for  personal  injuries,  originally  com- 

menced against  two  defendants,  one  of  the  defendants  paid  a 
sum  in  settlement  of  the  damages  claimed  by  the  father,  with 
an  understanding  that  the  action  should  be  dismissed  as  to  that 
defendant,  which  was  done.  There  was  no  release  given  by  tke 
plaintiff  for  the  damages  suffered  by  him,  nor  was  any  money 
paid  or  agreed  to  be  paid  him  by  or  on  behalf  of  such  defend- 
ant for  such  a  release.  The  dismissal  was  without  prejudice, 
and  there  was  nothing  to  prevent  another  action  being  begun. 
Held,  that  it  was  competent  for  the  father  to  settle  his  own 
individual  claim  for  damages  on  account  of  his  son's  disable- 
ment, and  that  fact  did  not  affect  the  son's  separate  claim. 
Nagle  v.  Hake,  256 

4.  In  an  action  on  a  due  bill  given  in  settlement  of  partnership 

accounts,  the  evidence,  stated  in  the  opinion,  is  held  to  sustain 
the  claim  that  the  settlement  was  based  on  a  mutual  mistake 
as  to  conceded  liability.    Wheeler  v.  Seamans,  673 

Conclusiveness.    See  Appeal,  9,  14,  16.    Judgments,  2,  3. 
Conclusive  Presumption.    See  Sales,  7. 

* 

Conditions  Precedent.  See  Bastardy,  3,  7,  10.  Bills  and  Notes, 
4,  5.  Intoxicating  Liquors,  3.  Replevin.  Sales,  4,  7,  8.  Tres- 
pass. 

Consideration.  See  Bastardy,  1,  5,  9.  Compromise  and  Settle- 
ment, 1.  Contracts,  5.  Executors  and  Administrators,  4. 
Life  Estates,  1.    Vendor  and  Purchaser,  1. 

Constitutional  Law.  See  Criminal  Law,  5.  Municipal  Corpora- 
tions, 5:    Trial,  17-21. 

Contemporaneous  Agkeement.  See  Bills  and  Notes,  4,  5.  Con- 
tracts, 4. 

Continuity  of  Work.    See  Mechanics'  Liens,  1-4. 
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CONTRACTS. 

Requisites  and  validity.  See  Frauds,  Statute  of.  Insurance.  Me- 
chanics* Liens.  Sales,  4,  5.  Specific  Performance,  2.  Sun- 
day.   Trial,  24. 

Natture  and  essentials:  Proposal  and  acceptance, 

1.  On  the  trial  of  the  Issues  raised  by  a  counterclaim,  it  was  held 

that  a  finding  of  the  trial  court  that  the  counterclaim  was  not 
supported  by  evidence  was  sustained  by  the  record.  School 
District  No,  9  v.  School  District  No.  5,  2'89 

Same:  Mutual  mistake, 

2.  Mutual  mistake,  either  of  fact  in  making  a  contract  or  of  law 

or  fact  in  reducing  the  same  to  writing,  is  remediable,  in  the 
absence  of  a  waiver  of  the  right  in  that  regard  or  estoppel  to 
the  assertion  of  it.    Rowell  v.  Smith,  510 

Construction  and  operation.  See  Admiralty.  Bastardy.  Bills  and 
Notes.  Brokers.  Chattel  Mortgages.  Compromise  and  Set- 
tlement. Corporations.  Custom  and  Usage,  3-5.  Descent 
AND  Distribution,  5.  Landlord  and  Tenant,  7.  Pleading,  3,  4. 
Principal  and  Surety,  3.  Railroads,  1,  4.  Sales,  1-3,  6-11. 
Setoff.     Specific  Performance.     Vendor  and  Purchaser. 

Z.  In  construction  of  contracts  it  is  only  when  it  is  found  impossible 
to  give  a  meaning  to  one  part  consistent  with  any  other  that 
repugnancy  exists,  and  the  duty  arises  to  choose  as  to  which 
phrase  shall  exclude  the  other.  Chicago,  M,  d  St.  P.  R.  Co.  v. 
S.  W.  Wright  Lumber  Co.  46 

Same:  Contemporaneous  agreements. 

4.  Under  the  rule  that  contemporaneous  instruments  relating  to  the 

same  subject  matter  are  to  be  construed  together,  construing 
together  simply  means  that,  if  there  be  any  provisions  in  one 
instrument  limiting,  explaining,  or  otherwise  affecting  the  pro- 
visions of  another,  they  will  be  given  effect  as  between  the  par- 
ties themselves  and  all  persons  ch-irged  with  notice,  so  that  the 
intent  of  the  parties  may  be  carried  out,  and  the  whole  agree- 
ment actually  made  may  be  effectuated.  This  does  not  mean 
that  the  provisions  of  one  instrument  are  imported  bodily  into 
another,  contrary  to  the  intent  of  the  parties.  Thorp  v.  Minde- 
man,  149 

Rescission  and  abandonment.  See  Contracts,  5.  Sales,  11.  Vendor 
AND  Purchaser,  1,  2. 

5.  In  order  to  maintain  an  action  at  law  to  recover  back  the  con- 

sideration of  a  contract,  it  is  essential  that  before  it  be  com- 
menced the  rescission  shall  have  been  complete  as  to  both  par- 
ties.   Phelps  V.  Mineral  Springs  Heights  Co,  253 

Breach.    See  Kquity,  1,  2.    EvroENCE,  3-7.    Sales,  1-3. 

Contribution.    See  Life  Estates,  2-5. 

Contributory  Negligence.  See  Highways,  2.  Master  and  Servant,  5. 
Negligence,  9-13.    Street  Railways,  4-7.  / 

Conversion.    See  Chattel  Mortgages. 

Conveyances.  See  Boundaries,  2.  Equity,  1.  Life  Estates,  1. 
Mobtgagbs.     Municipal  Corporations,  2.     Navigable  Waters. 


688  INDEX.  [12S 


CORPORATIONS. 

Promoters:  Fraud:  LiaUHty,    See  Appeal,  38,  39. 

1.  Persons  M(ho  act  as  promoters  of  a  corporation  do  not  necessarily 

cease  to  be  such  when  the  corporation  is  organized  to  do  busi- 
ness. They  may  retain  their  fiduciary  relation  thereto  until  its 
share  of  the  capital  shall  have  been  taken  and  the  corporation 
provided  with  a  board  of  directors,  or  some  reasonably  efficient 
means  of  protecting  itself.    Pietsch  v.  Milhrathy  647 

2.  If  one  or  more  persons  acquire  property,  intending  to  promote 

the  organization  of  a  corporation  to  purchase  it  from  them  at 
a  profit  to  themselves  and  effect  such  purpose,  limiting  the  mem- 
bership to  interested  parties  until  the  transaction  is  completed 
between  them  and  the  corporation,  intending  thereafter  to  cause 
the  balance  of  the  capital  stock  to  be  sold  to  outsiders,  they 
being  kept  In  ignorance  of  the  true  nature  of  the  transaction, 
and  effecting  such  intent,  the  promoters  are  guilty  of  action- 
able fraud  on  the  corporation  and  responsible  to  it  for  the  gains 
made.  Ibid. 

8.  In  such  circumstances,  in  the  making  of  the  contract  between 
the  corporation  and  its  agents,  it  is  mere  fiction  as  to  its  pros- 
pective members  by  original  subscription.  Ibid, 

4.  In  such  case,  since  the  corporation  has  no  one  to  stand  for  it 

as  an  adverse  party  in  the  transaction,  no  meeting  of  adverse 
minds,  essential  to  a  binding  contract,  occurs.  Ibid. 

5.  In  such  case,  the  corporation  Is  deceived,  in  that  advantage  is 

taken  of  its  incapacity  to  protect  itself,  as  to  the  interests  of 
prospective  memberships  by  the  original  taking  of  its  stock. 

Ibid, 

6.  Where  promoters  were  concerned  in  a  transaction  of  buying  land 

at  one  price  to  turn  it  over  to  a  corporation  to  be  formed  at  a 
much  greater  price,  and  to  induce  others  to  come  into  the  cor- 
poration in  ignorance  of  the  facts,  such  others  coiitributing  the 
actual  capital  necessary  to  fully  accomplish  the  purpose  of  the- 
promot^rs,  the  corporation,  both  before  and  after  the  adoption 
of  the  Code,  had  a  remedy  at  law  to  enforce  the  liability  of  the 
promoters  to  refund  to  the  corporation  their  profits.  Ibid. 

7.  In  such  case,  when  it  appeared  that  the  cause  of  action  accrued 

more  than  six  and  lees  than  ten  years  before  the  action  was 
commenced,  the  cause  of  action  of  the  corporation  is  extin- 
guished, as  is  also  that  of  the  stockholders  to  enforce  such  cause 
of  action.  Ibid. 

Stockholders.    See  Appeal,  38,  39.    Cobpobations,  1-9. 

Officers.    See  Setoff,  3.    Trial,  10,  24. 

Same:  Compensation  of  president, 

8.  The  president  of  a  corporation  cannot  maintain  an  action  upon 

an  implied  contract  to  enforce  a  claim  for  services  as  an  offi- 
cer, when  he  is  also  a  stockholder  or  director.    Lotoe  v.  Ring, 

370 

9.  On  an  issue  on  a  claim  for  compensation  for  the  services  of  de- 

fendant as  president  of  a  corporation.  It  is  held  the  state  of 
the  evidence  left  the  case  without  proof  of  any  express  contract 
that  defendant  shoujd  receive  a  salary  for  his  services  as  presi- 
dent I^i^ 
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10.  In  such  case,  on  a  former  trial,  defendant  had  recoyered  on  an 

express  contract.  On  review  of  the  evidence  given  on  both 
trials  it  was  held  that  there  were  material  differences  in  the 
proofs  bearing  on  that  issue.  Ihid, 

Same:  Authority  to  surrender  lease. 

11.  The  acts  of  the  secretary  and  treasurer  of  plaintiff  corporation, 

reviewed,  and  held  that  the  extent  of  his  authority  as  evidenced 
by  these  acts  carried  with  it  authority  to  effect  a  surrender  of 
a  lease  as  an  act  reasonably  within  the  scope  of  his  employ- 
ment in  conducting  and  managing  plaintiff's  business.  Com- 
mercial  Hotel  Co.  v.  Brill,  63$ 

Trust  companies.    See  Tbusts  aitd  Trustees,  3. 

COSTS. 
See  Ejectment,  1. 

1.  In  an  action  of  ejectment,  one  of  the  defendants  was  properly 

joined  with  her  husband  by  reason  of  her  Inchoate  right  of 
dower,  and  was  also  charged  with  personal  liability  for  with- 
holding the  land  from  plaintiff.  She  answered  by  full  dis- 
claimer. Held,  that  since  plaintiff  was  entitled  in  any  event  to 
recover  against  the  wife  as  to  her  apparent  dower,  she  was  not, 
under  sec.  2920,  Stats.  1898,  entitled  to  costs  against  plaintiff. 
Stephenson  v,  Doolittle,  36 

2.  The  fact  that  the  plaintiff  has  prosecuted  his  cause  in  good  faith,. 

is  no  good  reason  for  making  an  exception  to  the  general  prac- 
tice  of  awarding  costs  to  the  defendant,  where  in  equity  the 
defendant  prevails  as  to  the  entire  cause  of  action  set  forth  in 
the  complaint    Pietsch  v,  Milbrath,  64T 

OoTrnTEBCLATM:.    See  Appeal,  31,  35*.    Pleading,  2-5.    Tax  Titles,  7^ 

Ck>UNTT  Ck)T7BT8.      See  EXECUTOBS  AND  ADMINISTRATORS. 

County  Treasurer.    See  Taxation,  16. 

Courts.    See  Admiralty.    Executors  and  Administrators,  1-3.. 

Covenants.    See  Bills  and  Notes,  4. 

CRIMINAL  LAW. 

Nature  and  elements  of  crim>e.    See  £«scapb. 

1.  To  constitute  an  offense  under  sec.  4386,  Stats.  1898,  it  is  not  nec- 

essary that  the  act  be  one  which  prevents  the  safe  running  of 
trains  or  endangers  human  life.    State  v.  Bispinff,  267 

2.  In  order  to  constitute  an  offense  under  said  sec.  4386,  it  is  not 

necessary  that  the  obstruction  be  placed  on  the  track,  or  that 
any  of  the  prohibited  acts  be  committed  for  the  purpose  of 
unlawfully,  maliciously,  and  wantonly  destroying  such  rail- 
road. iMd, 

3.  The  classification  of  said  sec.  4386,  by  placing  it  In  the  chapter 

of  "offenses  against  the  lives  and  persons  of  individuals/'  does 
not  evince  a  legislative  intent  that  the  element  of  danger  to 
human  life  must  inhere  in  any  of  the  acts  to  make  them  crim- 
inal. iMd^ 

Vol.  123—44 
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4.  The  construction  of  said  sec  4386,  above  given,  does  not  make 

the  offense  a  malicious  trespass,  and  therefore  said  section  is 
not  out  of  harmony  and  in  conflict  with  sees.  4440,  4440a«-fitats. 
1898,  relating  to  malicious  injury  to  railroad  property.      Il^id, 

5.  Under  sec.  4386,  Stats.  1898,  In  view  of  the  serious  consequences 

which  may  flow  from  the  inhibited  acts,  there  is  nothing  ex- 
cessive or  unusual  in  the  punishment  provided,  and  hence  it 
cannot  be  said  that  the  statute  contemplates  that  the  acts  con- 
stltuting  the  offense  include  only  such  as  are  necessarily  dan- 
gerous to  human  life.  Ibid. 

Pleading.    See  Indictment  and  Inix>smatioit. 

Judgment  and  sentence.    See  Escape,  1-3. 

CBOSS-Ck>MFLAINT.      SOO  PLEADING,  2. 

Cbobs-Examination.    See  Appeal,  26.  Assault  and  Battebt,  1.  Nbo- 
LiGENCE,  3,  7.    Taxation,  15.    Witnesses,  6-9,  11. 

Culvebts.    See  Municipal  Cobfobations,  6,  7. 

CUSTOM  AND  USAGE. 
See  Evidence,  7.    Pleading,  3.    Negligence,  7.    Sales,  6. 

1.  A  witness  must  show  that  he  knows  about  a  general  trade  cus- 

tom before  he  can  be  heard  to  testify  in  regard  to  it,  and,  in 
the  absence  of  such  showing,  it  is  not  error  to  sustain  objec- 
tions to  questions  calling  for  statements  as  to  what  is  such 
custom.    Nagle  v.  Hake,  256 

2.  Testimony  directed  to  the  individual  custom  of  a  witness  is  in- 

competent. Ibid. 

3.  Particular  usages  and  customs  of  trade  or  business  must  be 

known  by  the  party  to  be  affected  by  them,  or  they  will  not  be 
binding,  unless  they  are  so  notorious,  universal,  and  well  estab- 
lished that  his  knowledge  of  them  will  be  conclusively  pre- 
sumed.   John  O'Brien  Lumber  Co.  v,  Wilkinson,  272 

4.  A  general  usage  and  custom  need  not  be  pleaded,  since  courts 

take  judicial  notice  thereof,  and  such  general  usage  and  cus- 
tom is  presumed  to  have  entered  into  a  contract  affected  by  it 
and  to  bind  the  parties.  Ibid, 

Z.  Evidence  of  a  general  usage  and  custom  is  allowed,  not  only  tr 
explain,  but  also  to  add  tacitly  implied  incidents  to  the  con- 
tract actually  made  in  addition  to  those  which  are  actually  ex- 
pressed. It  has,  however,  very  remote,  if  any,  bearing  in  estab- 
lishing a  different  contract,  which,  if  made,  through  mistake 
was  never  reduced  to  writing.  Ibid. 

DAMAGES. 

Nature  and  grounds.    See  Mechanics'  Liens,  10.    Municipal  Ck)BFo- 
BATioNS,  4,  5,  8.    Na\^gable  Watebs,  2.    Sales,  1-5. 

Nominal  damages.    See  Dead  Bodies. 

Compensatory  damages.     See   Assault  and   Battebt,   6-9.     Dead 
Bodies. 

Exemplary  dam^ages.    See  Assault  and  Battebt,  7,  8. 
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Measure  of  damages:  Breach  of  contract.  See  Appeai.,  36.  Insxjb- 
Ai;cE,  12.  Meghanios'  Liens,  11.  Municipal  CJoeporations,  6,  7. 
Navioable  Watebb,  2.    Sales,  6. 

1.  The  vendee's  general  damages  for  breach  of  the  contract  by  de- 

livery  of  potatoes  which  were  not  such  as  the  contract  called 
for  are  limited  to  the  difference  between  the  market  value  of 
those  delivered,  at  the  time  and  place  of  delivery,  and  the  value 
they  would  have  possessed  had  they  been  according  to  contract; 
and  a  special  verdict  which  fails  to  find  such  market  value  of 
those  delivered  or  such  difference  is  fatally  defective.  North- 
ern Supply  Co.  V.  Wangard,  1 

2.  A  finding  of  the  jury  charging  the  vendor  with  the  entire  re- 

sponsibility for  the  destruction  of  the  potatoes  sold  and  also 
of  other  potatoes  with  which  they  were  placfed  in  the  vendee's 
cellar,  is  held  inconsistent  with  the  undisputed  evidence  that 
after  the  vendee  had  discovered  the  rotting  condition  of  the  new 
potatoes  he  made  no  attempt  to  remove  them  or  to  save  the  old 
ones,  except  as  a  few  were  picked  out  from  time  to  time  for  his 
retail  trade,  until  the  entire  lot  became  a  decayed  and  worth- 
less mass.  Ibid. 

:3.  The  vendor  is  not  chargeable  in  such  a  case  with  any  loss  which 
the  vendee  could  by  the  exercise  of  ordinary  care  have  pre- 
vented. Ihid. 

A.  The  vendee,  as  soon  as  he  discovered  that  the  new  potatoes  were 
rapidly  decaying,  should  have  removed  them  from  the  cellar 
and  saved  the  old  potatoes,  and  might  recover  the  reasonable 
cost  of  so  doing;  but  he  was  not  entitled  to  recover  the  cost  of 
sorting  over  a  few  occasionally  for  his  retail  trade  and  of  re- 
moving the  rotten  mass  that  remained.  Ihid. 

Carrie:  Excessive  damages.  See  Assault  and  Bat-tesy,  9.  Tbial, 
17-21. 

JS.  Under  the  facts,  stated  in  the  opinion,  a  verdict  for  more  than 
15,000  damages  is  held  excessive.    Rueping  v.  C.  d  N.  W.  R.  Co. 

319 

DEAD  BODIES. 

A  complaint  alleged  that  plaintiff  was  the  son  aiid  heir  of  his 
mother,  who  died  in  a  hospital;  that  he  was  by  her,  before  her 
death,  instructed  and  requested  to  take  charge  of  her  body  for 
purposes  of  burial,  and  was  the  only  person  interested;  that  he 
did  so,  removing  the  body  to  his  place  of  residence,  and  pro- 
ceeding to  have  the  same  prepared  for  burial;  that  defendant 
requested  permission  to  merely  examine  the  stomach  of  said 
body,  which  request  being  granted,  he  wilfully,  maliciously  and 
fraudulently,  without  authority,  and  against  the  wish  of  plaint- 
iff, and  without  any  authority  at  law,  and  trespassing  upon  the 
rights  of  the  plaintiff  as  custodian  of  said  body  and  as  son  and 
heir,  cu^  out,  removed,  and  carried  away  the  stomach  of  said 
dead  body,  whereby  burial  became  necessary  without  it,  and 
that  thereby  the  rights  of  the  plaintiff  had  been  recklessly  and 
wilfulljr  trespassed  upon,  and  his  feelings  greatly  injured,  so 
that  he  has  suffered  both  in  mind  and  body,  to  his  damage,  etc 
Defendant  demurred  to  the  complaint  for  defect  of  parties,  and 
failure  to  state  facts  sufficient  to  constitute  a  cause  of  action. 
Meld: 

(1)  The  complaint  stated  a  clear  legal  right,  and  an  unlaw- 
ful and  wilful  violation  thereof,  from  which  the  law  implied 
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at  least  nominal  damages,  for  which*  upon  fundamental  prin- 
ciples of  the  common  law,  a  right  of  action  existed. 

(2)  The  sense  of  outrage  and  the  mental  suffering  to  plaint- 
iff, resulting  directly  from  the  wilful  act  charged  upon  the  de- 
fendant, were  proper  Independent  elements  of  compensatory 
damages. 

(3)  The  allegations  that  plaintiff  was  the  son  of  the  deceased 
(obviously  adult),  and  that  he  was  the  only  person  having  any 
Interest,  are  sufficient  on  demurrer  to  exclude  the  existence  of 
any  surviving  husband,  or  any  other  child  having  equal  right 
or  duty  to  supply  proper  burial  to  his  mother's  remains,  and 
that  the  right  of  custody  and  burial,  and  the  resulting  right  of 
action  for  violation  thereof,  were  in  the  plaintiff.  Koerher  v. 
Patek,  453 

Debtor  akd  Cbeditob.  See  Bastabdy.  Bills  and  Notes.  Brokers. 
Chattel  MoHrtgages,  1.  C!ompromi8E  and  Settlement.  Cox- 
tracts.  Damages.  Election  of  Remedies.  Fraud.  Frauds, 
Statute  of.  Garnishment.  Insurance,  1-13,  17,  18.  Judg- 
ments, 1.  Liens.  Life  Estates,  2-5.  Limitation  of  Actions. 
Mechanics'  Liens.  Mortgages.  Principal  and  Surety.  Sales. 
Setoff.    Trial,  9. 

Declarations.  See  Descent  and  Distribution,  4.  £^m>ENGB,  10. 
Highways,  5. 

DiaDiCATioN.    See  Highways,  1.    Munioipat,  Corporations,  2. 

Deeds.  See  Boundaries,  2.  Equity,  1.  Life  Estates,  1.  Mort- 
gages, 1.  Municipal  Corporations,  2.  Navigable  Waters.  Tax 
Titles. 

Default.     See  Judgments,  1. 

Defect  of  Parties.    See  Bastardy,  2,  4. 

Deficiency.    See  Mortgages,  7. 

Delay.    See  Equity,  3.    Mechanics'  Liens,  3,  4. 

Delinquent  Taxes.    See  Taxation,  18. 

Delivery.    See  Sales,  4,  5. 

Demurrer.    See  Appeal,  35.    Bastardy,  1.    Dead  Bodies.    Quo  Was- 

RANTO. 

Deposits.    See  Principal  and  Surety,  1,  2. 

DESCENT  AND  DISTRIBUTION. 
See  Wills,  1,  2. 

Persona  entitled:  Child  adopted  after  execution  of  toill, 

1.  Under  sees.  2286,  4024,  Stats.  1898,  the  rights  under  a  will  of  a 

child  legally  adopted,  are  equivalent  to  those  of  a  child  bom 
in  wedlock.    8andon  v.  Bandon,  *  603 

2.  E.,  nine  days  after  the  execution  of  a  will,  was  legally  adopted 

by  the  testator.  The  will  was  plain  and  unambiguous,  and  dis- 
tributed the  entire  estate  of  the  testator  to  certain 'beneficiaries, 
making  no  mention  of  the  child  subsequently  adopted.  Held, 
that  as  It  could  not  be  said  that  It  was  "apparent  from  the  tvill 
that  It  was  the  Intention  of  the  testator  that  no  provision  should 
be  made  for"  E.,  she  was  entitled  to  the  same  share  of  the  es* 
tate  as  if  the  testator  had  died  Intestate.  Und. 
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3.  In  such  case,  extrinsic  evidence  may  be  received  to  aid  in  deter- 

mining whether  any  doubtful  language  in  the  will  shows  an  in- 
tention to  make  no  provision  for  such  adopted  child,  but  it  can- 
not be  received  to  add  such  intention  to  the  will.  llHd, 

4.  In  such  case,  declarations  of  testator  concerning  the  making  of 

a  will  and  as  to  his  intention  concerning  the  adopted  child's 
relation  to  his  estate,  are  inadmissible.  Ibid. 

Advancements. 

5.  Plaintiff  filed  as  a  claim  against  his  son's  estate,  a  plain,  unam- 

biguous promissory  note.  The  answer  alleged  that  at  the  time 
of  the  pretended  execution  of  the  note  the  plaintiff  gave  his  de- 
ceased son  the  face  of  the  note  as  an  advancement,  and  that  the 
note  was  only  evidence  of  such  gift  or  advancement.  Held,  that 
parol  evidence  tending  to  prove  the  allegations  of  the  answer 
was  inadmissible,  both  under  sec.  3959,  Stats.  1898,  and  also  be- 
cause it  tended  to  contradict  the  plain  terms  of  an  unambiguous 
written  contract    Schmidt  v,  SchmidVa  Estate,  295 

DnjOENCE.    See  Damages,  1-4.    Evidence,  3.    Sales,  3. 

DiRECTiNo  Verdict.    See  Appeal,  8,  10.    Masteb  and  Servant,  1,  3,  5. 

Discharge  of  policeman.    See  Municipal  Corporations,  1. 

Disclaimer.    See  Ejectment,  1,  2. 

Discretion.    See  Evidence,  19.    Mortgages,  9.    New  Trial,  2.    Plead- 
ing, 3,  4.    Trial,  27,  28.    Trusts  and  Trustes;^.    Witnesses,  8. 

Documents.    See  Evidence,  17-20. 

DOWER. 

See  Partition.    Wills,  1. 

An  unassigned  dower  right  is  not  an  estate  in  lands.    Ullrich  v. 
UllHch,  176 

Due-Bills.    See  Compromise  and  Settlement,  4. 

Dlt»licity.    See  Trial,  24. 

Duress.    See  Executors  and  Administrators,  4. 

EJECTMENT. 

See  Adverse  Possession.    Appeal,  27.    Costs,  1. 

1.  Plaintiff,  subsequent  to  the  passage  of  ch.  162,  Laws  of  1901, 
amending  sees.  3075,  3088,  Stats.  1898,  brought  an  action  of 
ejectment  against  D.  and  wife.  The  lands  were  vacant  and  un- 
occupied, D.'s  title  being  a  tax  deed,  void  because  of  certain 
irregularities.  D.  answered  by  a  full  disclaimer  of  any  interest, 
except  such  as  existed  by  virtue  of  certain  tax  certificates  which 
he  owned;  denied  the  allegations  as  to  retention  of  possession 
from  plaintiff;  alleged  that  prior  to  the  commencement  of  the 
action  he  had  obtained  a  tax  deed  of  the  premises;  that  there- 
after and  before  the  commencement  of  the  action  he  had  con- 
veyed to  another,  and  admitted  plaintiff's  ownership  and  pos- 
session. D.'s  wife,  answering  separately,  admitted  the  allega- 
tions of  the  complaint,  disclaimed  any  right  to  the  property  and 
denied  being  a  party  to  a  retention  thereof  from  the  plaintiff. 
Both  answers  were  stricken  out  as  frivolous.  Held,  that  while 
before  the  enactment  of  ch.  152  an  action  in  ejectment  could  not 
he  maintained  against  a  person  circumstanced  as  D.,  it  could 
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be  under  that  statute,  and  hence  that  D.  could  not,  by  a  mere 
disclaimer,  put  plaintiff  in  the  wrong  and  obtain  a  Judgment 
for  costs  against  him.    Stephenson  v,  Doolittle,  36 

2.  In  such  case,  D.'s  wife  being  also  charged  with  personal  liability 

for  withholding  the  land  from  plaintiff,  plaintiff  was  not  war- 
ranted in  charging  her  under  ch.  152,  Laws  of  1901,  she  having 
no  apparent  record  title,  and  therefore  her  answer  disclaiming 
title  was  a  complete  defense  to  the  cause  of  action  against  her 
charging  personal  liability.  Jl>iA, 

3.  In  such  case,  It  was  error  to  strike  out  D.'s  answer  as  frivolous. 

An  answer  Is  not  frivolous  merely  because  It  admits  the  claim 
of  the  plaintiff,  or,  in  addition  to  admissions,  pleads  the  exist- 
ence of  facts  showing  that  defendant  is  entitled  to  statutory 
protection  accorded  one  in  his  situation.  Ibid, 

4.  In  such  case,  plaintiff  having  established  his  cause  of  action  by 

evidence  against  D.  and  his  wife,  so  far  as  she  was  merely 
charged  as  such,  D.  was  not  prejudiced  by  striking  out  his  an- 
swer as  frivolous.  Ibid. 

5.  In  such  case,  evidence  as  to  the  conveyance  of  the  tax  title  be- 

fore the  action  was  commenced,  and  that  no  notice  of  lis  pen- 
dens had  been  filed,  is  immaterial.  Ibid. 

6.  In  such  case,  the  striking  out  of  D.'s  answer  did  not  preclude  him 

from  making  proof  of  the  amount  of  expenditures  (tax  certifi- 
cates, tax-deed  fees,  recording,  etc),  based  upon  his  tax  deed. 

Ibid. 

7.  Where,  in  ejectment,  the  plaintiff  is  entitled  to  recover  by  reason 

of  an  invalid  tax  deed,  the  proceedings  to  establish  defendant's 
expenditures,  based  on  his  tax  deed,  under  sec.  3087,  Stats.  1898, 
are  not  a  part  of  the  trial  of  the  issues  tendered  by  the  com- 
plaint, but  should  take  place  after  the  preliminary  question  of 
whether  plaintiff  is  entitled  to  recover,  subject  thereto,  shall 
have  been  determined.  Ibid. 

Election  in  pleading.     See  Action,  1. 

ELECTION  OF  REMEDIES. 
See  Action,  1.    Negligence,  16.    Sales,  11. 

1.  The  doctrine  of  election  of  remedies  applies  only  where  there  are 

two  or  more  appropriate  ways  to  vindicate  the  right  of  a  con- 
troversy, but  the  relations  between  the  parties  necessary  to  the 
pursuit  of  one  successfully,  are  such  that  concurrent  existence 
of  those  necessary  to  the  pursuit  of  the  other  or  others  is  im- 
possible.   Rowell  V.  Smith,  510 

2.  Unsuccessful  use  of  a  remedy,  supposed  to  be,  but  in  effect  noU 

appropriate  to  vindicate  the  right  of  a  particular  matter,  either 
because  the  facts  turn  out  to  be  different  than  plaintiff  supposed 
them  to  be,  or  the  law  applicable  to  the  facts  is  found  to  be  dif- 
ferent than  supposed,  though  the  first  action  proceeds  to  Judg- 
ment, does  not  preclude  plaintiff  from  thereafter  invoking  the 
proper  remedy.  Ibid. 

3.  Neither  the  doctrine  of  election  nor  res  adfudicata  applies  to  the 

situation  suggested  in  the  preceding  paragraph,  though  if  the 
second  remedy  Invoked  is  in  equity  and  the  defendant  would 
be  seriously  prejudiced  by  plaintiff's  mistake  If  he  were  per- 
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mitted  to  proceed  the  second  time,  the  court  might  apply  prin- 
ciples of  estoppel  in  pais  if  deemed  necessary  to  prevent  injus- 
tice. Il)id, 

4.  Where  more  than  one  remedy  to  deal  with  a  single  subject  of 
action  exists  and  they  are  inconsistent  with  each  other,  after 
the  choice  of  one  with  knowledge,  or  reasonable  means  of  knowl- 
edge, of  the  facts,  the  other  no  longer  exists.  IlHd, 

6.  Where  more  than  one  remedy  to  deal  with  a  single  subject  of 
action  exists  and  they  are  not  inconsistent  all  may  be  used  con- 
currently, but  a  satisfaction  in  one  is  a  satisfaction  in  all.  IhiS. 

6.  Where  only  one  remedy  exists  to  deal  with  a  single  subject-mat- 
ter, but  through  mistake  one  not  appropriate .  is  Invoked,  the 
proper  remedy  is  not  thereby  waived.  Ihid, 

Elections.    See  Evidencb,  1,  2,  8-10,  15,  16.    Quo  Wabbanto.    Wit- 
nesses, 9. 
Eleotbicitt.    See  Insubance,  11.    Nbglioence,  2'7« 
Entibb  CJontbacts.    See  Sales,  4,  6. 

EQUITY. 

Jurisdiction.  See  Chattel  Mobtoaoes,  1.  Comfbomisb  and  Settle- 
ment, 1,  2,  4.  Contbacts,  2.  Fbauds,  Statute  of.  Highways, 
1.  Insxtbance,  17.  Maxims.  Specifio  Pekfobmance,  4.  Tax 
Titles,  7.    Vendob  and  Pubghaseb,  3-7. 

Same:  Adequate  remedy  at  law. 

1.  Under  circumstances,  stated  in  the  opinion,  excusing  plaintiff's 

failure  to  examine  the  deed  before  accepting  it,  he  is  held  not 
inexcusably  negligent  in  that  regard,  precluding  any  successful 
appeal  on  his  part  to  the  courts  for  redress.    Loyd  v.  Phillips, 

627 

2.  Such  facts  do  not  show  a  mere  breach  of  contract,  for  the  redress 

of  which  legal  remedies  are  amply  sufficient,  but  show  a  situa- 
tion where  equity  Jurisdiction  should  lend  its  aid  in  the  matter. 

Ihid. 
Laches  and  stale  demand. 

3.  Mere  delay  for  any  length  of  time,  short  of  a  period  sufficient  to 

extinguish  the  right  under  the  statute  of  limitations,  does  not 
bar  an  action  in  equity  to  vindicate  such  right  Rowell  v. 
Smith,  510 

ESCAPE. 

1.  By  the  common  law  a  prisoner  escaping  from  custody,  while  serv- 

ing a  sentence  for  a  criminal  offense,  is  liable  to  recapture  and 
reconfinement  to  serve  out  his  sentence,  the  term  of  his  volunr 
tary  absence  not  being  counted  in  his  favor.    In  re  McCauley, 

31 

2.  In  such  case.  Judicial  direction,  other  than  that  contained  In  the 

original  Judgment,  is  unnecessary.  Ihid. 

3.  In  such  case,  for  the  offense  of  escape,  or  prison  breach  and  es^ 

cape,  a  trial  and  sentence  is  necessary  in  order  to  punish  the 
offender,  the  same  as  in  the  case  of  other  offenses.  Ibid. 

4.  Sees.  4490  and  4494,  Stats.  1898,  and  ch.  75,  Laws  of  1901,  are 

declaratory  of  the  common  law.  IMd. 
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Estates.    See  Doweb.    Lute  Estates.    Pabtitioit. 

Estates  or  Decedents.  See  Compbomise  and  SETHJBMEirr,  1,  2.  De- 
scent   AND    Distribution.      Executobs    and    Administbatobs. 

MOBTOAOES,  8. 

ESTOPPEL, 

See  Bills  and  Noiks,  9,  11.  Compbomise  and  Settlement,  1.  Gon- 
tbacts,  2.    Election  of  Remedies.    Mechanics'  Liens,  3. 

1.  Estoppel  arises  only  when  a  person  may  reasonably  anticipate 

a  change  of  position  by  another  in  reliance  on  the  former's  act, 
and  the  former  is  not  required  to  anticipate  negligence  or  ig- 
norance of  the  law  In  others.    Loizeaux  v.  Fremder,  193 

2.  Plaintiff  took,  as  collateral,  from  a  corporation  of  which  defend- 

ant's son  was  president,  a  note  of  defendant  which  failed  to 
name  any  one  as  payee.  There  was  no  express  representation 
of  authority  to  use  the  note  as  collateral,  and  plaintiff,  when 
he  took  the  note,  failed  to  observe  the  abisence  of  any  payee's 
name,  and  did  not  require  the  person  from  whom  he  obtained 
the  note  to  endorse  it.  Held,  that  plaintiff  was  precluded  from 
any  right  to  invoke  estoppel.    8mith  v.  Willing,  377 

EVIDENCE. 

Judicial  notice.    See  Custom  and  Usaoe,  4. 

Presumptions.  See  Boundaries,  2.  Custom  and  TJsagb,  3,  4.  Evi- 
dence, 20.    Negliqence,  3.    Pbincifal  and  Agent,  1.    Sales,  7. 

TAXA-ftON,  3. 

1.  When  one  has  been  declared  elected  by  the  board  of  canvassers 

of  the  election,  and  is  holding  the  office  under  such  determina- 
tion, a  presumption  is  created  that  he  received  the  number  of 
votes  stated  in  the  certificate,  and  casts  on  his  opponent  the 
burden  of  showing  that  the  certificate  is  false.  State  ex  reL 
Leonard  v.  Rosenthal,  442 

2.  In  such  case,  when  such  presumption  is  rebutted  by  competent 

evidence,  it  then  devolves  upon  the  one  holding  the  office  to 
establish  the  fact  that  he  received  the  greater  number  of  votes 
by  other  evidence,  in  order  to  prevent  judgment  of  ouster.    Ihid. 

Burden  of  proof.  See  Assault  and  Battebt,  11,  12.  Evidence,  1. 
Signatubes,  1.    Tbial,  11. 

Relevancy^  materiality  and  competency.  See  Assault  and  Batteby, 
2-4.  Compbomise  and  Settlement,  2.  Custom  and  Usage,  5. 
Descent  and  Distbibution,  4.  Ejectment,  5.  Highways,  3,  5. 
Mechanics'  Liens,  8,  9.  Negligence,  3-7,  17.  Sales,  9,  10. 
Stbeet  Railways,  5,  6.    Sunday,  2.    Tbial,  25-27. 

3.  Evidence  as  to  the  best  method  of  handling  potatoes  found  to 

be  rapidly  decaying  is  held  not  immaterial,  but  to  have  had  a 
bearing  upon  the  question  whether  the  vendee  had  exercised 
ordinary  care  to  prevent  loss.  Northern  Supply  Co.  v.  Wan- 
gard,  1 

4.  The  question  whether  the  potatoes  when  delivered  by  the  vendor 

at  the  agreed  place  were  of  good,  sound,  white  stock  was  a 
proper  one  for  opinion  evidence,  but  under  the  written  contract 
in  this  case,  calling  only  for  "good"  potatoes,  was  immaterial. 

lUd. 
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5.  So,  also,  under  a  contract,  the  question  as  to  what  kind  of  soli 

the  potatoes  were  grown  In  was  Immaterial.  Iltid. 

6.  Where  a  witness  has  testified  that  he.  did  not  know  whether  W., 

one  of  defendants,  knew  he  had  a  certain  contract  or  not,  it  is 
not  error  to  exclude  a  question  as  to  whether  witness  had  any 
reason^to  believe  that  one  G.  had  spoken  to  W.  about  that  con- 
tract. Such  testimony  is  at  most  conjectural.  John  O'Brien 
Lumber  Co,  v,  Wilkinson,  272 

7.  While  evidence  of  previous  independent  transactions  is  inadmis- 

sible unless  it  tends  to  prove  motive,  intent,  or  custom,  yet 
where  it  appears  that  in  making  a  contract,  reference  was  dis- 
tinctly made  to  a  previous  transaction  of  a  similar  character, 
and  that  it  was  then  agreed  that  plaintiff  might  deliver  grain, 
and  take  the  price  later  on,  as  was  done  on  the  former  occasion, 
the  terms  of  the  former  transaction  are,  in  effect,  imported  into 
the  bargain,  and  evidence  as  to  its  terms  is  made  competent. 
Sullivan  v,  Houston  Milling  Co,  360 

"S.  Where  two  names  appeared  on  the  poll  list  of  an  election  as 
Frank  Bersche  and  George  Long,  it  is  not  error  to  admit  evi- 
dence that  they  were  non-residents,  where  it  was  alleged  in  the 
complaint  that  two  of  the  votes  claimed  to  be  illegal  were  cast 
by  Frank  Bierse  and  George  Lang.  Btate  ex  rel,  Leonard  v, 
RosentJiah  422 

"9.  The  non-residence  of  one  in  a  particular  town,  village,  or  city  can- 
not be  proved  by  testimony  that  a  person  of  the  same  name  was 
found  to  be  included  in  the  directory  of  a  nearby  populous  city. 

Ibid. 

10.  The  voluntary  declarations  of  a  voter  who  voted  at  an  election, 

that  he  was  not  a  resident  of  the  voting  precinct  at  that  time, 
are  admissible.  Ibid, 

Same:  Experiments, 

11.  Testimony  of  experiments  is  competent  if  the  conditions  be  suffi- 

ciently similar,  so  that  the  facts  attending  the  experiment  will 
fairly  illustrate  the  point  in  issue.  Zimm^r  v.  Fox  River  Val- 
ley E,  R,  Co,  643 

12.  When  evidence  of  experiments  is  offered,  it  devolves  upon  the 

court,  before  receiving  it,  to  determine,  upon  a  proper  showing, 
whethe^  the  conditions  existing  on  the  two  occasions  are  prima 
facie  essentially  the  same.  Ibid. 

Same:  Res  gestcB.    See  Evidence,  14.    Highways,  5. 

Admissions.    See  Hiohwats,  5. 

13.  Where  there  was  evidence  tending  to  prove  admissions  by  both 

plaintiff  and  defendant,  and  plaintiff  admitted  making  only 
part  of  the  alleged  admissions,  a  general  instruction  on  the  sub- 
ject of  admissions,  stated  in  the  opinion,  is  held  not  to  have 
misled  the  Jury  as  to  the  admission  which  plaintiff  acknowl- 
edged he  made.    Sullivan  v,  Mauston  Milling  Co.  360 

14.  Declarations  of  a  public  officer  cannot  be  given  in  evidence  as 

admissions  to  bind  the  municipality  of  which  he  is  the  agent, 
unless  they  are  part  of  the  res  gestcB,    Qarske  v.  Ridgeville,  603 

Declarations,     See   Descent   and   Distbibution,   4.     Bvidenoe,   10. 
Hiohwats,  5. 
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Hearsay. 

15.  In  an  action  of  quo  warranto  to  test  title  to  the  office  of  aasessor 

of  a  village,  witnesses  who  did  not  live  in  the  village  at  the  timo^ 
of  the  election,  but  went  into  the  village  some  weeks  after- 
wards, testified  that  they  then  made  systemktic  inquiries  at 
various  manufacturing  establishments  and  boarding  houses  in 
the  village,  as  well  as  of  residents  of  the  village,  as  to  whether 
certain  alleged  illegal  voters  were  known  to  reside  in  the  vil- 
lage on  election  day.  These  witnesses  were  then  allowed  ta 
testify,  against  objection  and  exception,  that,  from  such  inves- 
tigation, they  were  not  able  to  find  that  such  voters  resided  in 
the  village  on  election  day.  Held,  that  the  great  practical  diffi- 
culty of  proving  non-residence  did  not  justify  the  admission 
of  such  evidence  in  violation  of  the  rule  excluding  hearsay  evi- 
dence.   Btate  ex  rel,  Leonard  v.  Rosenthal,  442 

16.  In  such  case,  in  order  to  qualify  the  witness  to  testify  as  to  the- 

residence  in  the  district  of  one  alleged  to  be  an  illegal  voter,, 
it  is  not  absolutely  necessary  that  the  witness  should  have  actu- 
ally resided  in  the  election  district  at  the  time  of  the  election,, 
but  he  should  show  that,  at  the  time,  he  was  to  some  substan- 
tial extent  acquainted  with  the  inhabitants  of  the  district  Jhid^ 

Puhlic  records:  Certificates. 

17.  At  common  law  the  fact  that  a  specific  document  or  entry  did  not 

exist  in  public  records  might  be  proven  by  the  testimony  of  the 
custodian  or  of  any  one  who  had  made  a  search  of  the  records 
for  that  purpose,  and  such  rule  is  not  changed  by  sec.  416?,^ 
Stats.  1898  {providing  for  official  certificate  that  a  document, 
etc.,  cannot  be  found).     State  ex  rel.  Leonard  v.  Rosenthal, 

44:; 
Production  of  documentary  evidence. 

18.  In  an  action  of  replevin  defendant  procured  an  order  under  sec 

4183,  Stats.  1898,  requiring  plaintiff  to  deposit  certain  docu- 
ments with  the  clerk  of  the  court  Under  the  facts,  stated  in 
the  opinion,  it  was  held  that  the  defendant  was  not  in  a  posi- 
tion to  insist  upon  the  production  of  the  documents,  and  in  de- 
fault thereof  that  plaintiff  be  punished.    Roberts  v.  Francis,  78 

19.  In  such  case,  under  the  facts  stated  in  the  opinion,  there  was  no* 

abuse  of  discretion  in  the  refusal  of  the  court  to  enforce  such 
order.  /6i(L 

20.  The  failure  of  the  plaintiff  to  produce  certain  documents,  is  held,. 

under  the  circumstances  stated  in  the  opinion,  not  to  raise  a 
presumption  that  the  documents  would  furnish  proof  against 
the  claims  of  plaintiff.  Ibid, 

Parol  evidence.    See  Ck)MPB0MisE  and  Settleioint,  2.    Descent  and* 
Distribution,  3,  5.    Insurance,  8. 

Opinion  evidence.    See  Evidence,  4. 

Weight  and  sufficiency.  See  Adverse  Possession,  1,  3,  4.  Appeal.  23,. 
25.  Boundaries,  2.  Brokers,  2.  Compromise  and  Settlement^ 
4.  Contracts,  1.  Descent  and  Distribution,  2-5.  Executors. 
AND  Administrators,  4.  Fraud.  Highways,  1,  2,  4,  5.  Insur- 
ance, 4.  Master  and  Servant,  1-3,  5.  Mechanics'  Liens,  1,  5. 
MoRixjAGES,  2,  9.  Negligence,  1-15,  17.  Railroads,  4.  Setoff. 
Signatures,  2.  Taxation,  8-14,  16,  17.  Trial,  12.  Vendor  ani> 
Purchaser,  2.    Witnesses,  1. 

Exceptions.    See  Appeal,  3-9. 

Excessive  Damages.    See  Damages. 
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EXECUTORS  AND  ADMINISTRATORS. 


See  CoHPBOMiSE  and  Settlement,  1,  2.    Descent  and  Distbibxttion. 

MoBTQAOES,  8.     Wills.    Witnesses,  2.  t 

Jurisdiction  of  county  courts:  Letters  of  ctdministration:  8ul>8equent 
discovery  of  will.  * 

1.  The  jurisdiction  of  the  county  court  over  the  settlement  of  the- 

estate  of  one  who  at  the  time  of  his  death  was  an  inhabitant  or 
resident  of  the  county  over  which  such  court  exercises  Jurisdic- 
tion, does  not  depend  upon  the  presence  or  absence  of  a  will. 
Perkins  v,  Owen,  ,  238- 

2.  Where  letters  of  administration  are  issued  on  the  mistaken  idea 

that  no  will  was  left,  and  a  will  be  afterward  found  and  proved, 
such  letters  and  all  acta  of  the  county  court  inconsistent  with 
the  due  administration  of  the  estate  under  the  terms  of  the 
will  may  be  revoked;  but  such  action  Is  not  taken  because  the- 
prior  proceedings  are  void  for  lack  of  Jurisdiction  to  adminis- 
ter the  estate  as  intestate,  but  on  the  ground  that  they  have- 
been  erroneous.  Ibid, 

3.  In  such  case,  in  the  absence  of  some  controlling  intervening  fact^ 

the  county  court  should  set  aside  the  administration  proceed- 
ings, unless  rights  thereunder  have  become  confirmed  by  virtue 
of  the  statute  of  limitations.  Ibid, 

Allowance  of  claims, 

4.  In  an  action  on  a  claim  filed  against  a  decedent's  estate  the  evi- 

dence, stated  in  the  opinion,  is  held  to  fail  to  establish  fraud 
or  duress,  or  that  consideration  for  the  claim  was  the  com- 
pounding of  a  felony.    Currie  v,  Michie,  120 

Accounting  and  settlement:  Liability  on  administration  bonds, 

6.  Under  sec.  2443,  Stats.  1898,  county  courts  have  Jurisdiction  to> 
determine  the  amount  Justly  allowable  to  the  attorneys  of  the 
administrator  out  of  the  estate  on  account  of  legal  services, 
performed  by  them,  to  make  the  same  a  lien  on  the  assets 
thereof,  and  to  order  the  lien  extinguished  by  using  funds  for 
which  the  administrator  is  responsible.  Carpenter  v.  U.  S. 
Fidelity  d  Guaranty  Co,  209* 

6.  The  court  having  exercised  its  Jurisdiction  in  the  respect  last 

noted,  its  decision  cannot  be  disturbed  in  an  action  against  the 
sureties  on  the  bond  of  a  defaulting  administrator.  Ibid, 

7.  Where  an  administrator's  account  has  been  duly  settled,  includ- 

ing an  adjudication  of  the  amount  due  his  attorneys  for  serv- 
ices and  disbursements,  and  final  order  entered  requiring  the 
payment  direct  to  the  attorneys  of  the  sum  so  awarded  them, 
such  final  order  is  conclusive  in  an  action  brought  in  the  name 
of  the  county  Judge  upon  the  administrator's  bond  against  the* 
sureties.  Ibid^ 

EXEMFLABT  DAMAGES.     See  ASSAULT  AND  BaTTEBT,  7,  8. 

Exemptions.    See  Taxation,  1-3. 

ExFEBiMENTS.    See  Evidence,  11,  12. 

EXFBESS  AuTHOBiTT.    See  Insurance,  4,  7. 

EiXPBESS  Contract.    See  Gobpobations,  9,  10.    Tbial,  24. 

EzPBESS  Wabrantt.    See  Sales,  9,  10. 

Fabm  Gbossinos.    See  Railboads,  2-5. 
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Fees.    See  Glebks  ov  Coubts. 

Fellow-Sebvant.    See  Mabteb  akd  Sebtant,  4. 

Fences.    See  Tbesfass. 

Findings.    See  Appeal,  13-16,  23,  25,  28.    Trial,  29,  30. 

Fibes.    See  Insubance,  1-13.    Railboaos,  6.    Tbial,  6. 

Fobeclosube.  See  Appeal,  2.  Bills  and  Notes,  4-11.  Liens,  1-3. 
Life  Estates.  Mechanics'  Liens.  Mobtgages,  2-9.  Signa- 
TUBES.    Vendob  and  Pubchaseb,  6,  7. 

Fobfeitube.    See  Insubance,  17. 

Forgeby.    See  Signatubes. 

Formeb  Adjudication.  See  Appeal,  35-40.  Ck>BFOBATiONS,  10.  Elec- 
tion OF  Remedies.  Judgments,  2,  3.  Mechanics'  Liens,  10. 
Mortgages,  8.   Taxation,  1. 

FRAUD. 

See  CoBPOBATioNS,  2-6.    Executobs  and  Administbatobs,  4.    Frauds, 
Statute  of.    Intoxicating  Liquobs,  3.    Ljmitation  of  Actions. 

i.  To  set  aside  a  written  instrument  on  the  ground  of  fraud,  the 
evidence  of  the  fraud  must  be  clear  and  satisfactory.  First 
National  Bank  v,  Buetow,  285 

2.  In  an  action  on  a  written  guaranty  alleged  to  have  been  obtained 
by  fraud,  upon  the  evidence,  stated  in  the  opinion,  the  findings 
of  the  trial  court  upon  the  issue  of  fraud  are  held  not  to  be 
against  the  clear  preponderance  of  the  evidence.  Ihid. 

FRAUDS,  STATUTE  OF. 
See  IiAndlord  and  Tenant,  2.    Specific  Pebfobmance,  4. 

1.  A  cause  of  action  to  enforce  a  supposed  valid  agreement  to  an- 

swer for  the  debt,  default  or  miscarriage  of  another  is  different 
from  one  based  on  the  circumstance  resulting,  in  the  supposed 
valid  agreement  to  compel  specific  performance  of  a  verbal 
agreement  to  make  a  valid  guaranty  or  to  reform  one  defect- 
ively written  so  as  to  make  the  same  accord  with  the  intention 
of  the  parties.    Rotoell  v.  Smith,  510 

2.  A  verbal  agreement  to  make  a  collateral  promise  can  no  more 

be  dealt  with  in  equity  to  save  the  collateral  promisee  from  the 
consequences  of  noncompliance  with  the  statute  of  frauds,  than 
a  written  agreement  in  that  regard,  which  is  fatally  defective 
for  noncompliance  with  such  statute.  Ibid. 

3.  A  mere  collateral  promise  to  answer  for  the  debt,  default  or  mis- 

carriage of  another,  invalid  because  not  reduced  to  writing,  or 
because  defectively  so  reduced,  is  not  susceptible  of  part  per- 
formance as  between  the  principal  contracting  parties  so  as 
to  afford  the  collateral  promisee  a  right  of  action  in  equity  to 
compel  the  making  of  a  valid  guaranty  in  writing,  to  reform 
the  one  defectively  made.  Jhid. 

4.  The  doctrine  that  in  case  a  contract,  required  to  be  made  in  a  par- 

ticular way  to  be  valid  under. the  statute  of  frauds,  is  not  so 
made,  a  court  of  equity  will  deem  the  statute  **uplifted"  and 
enforce  the  obligations  growing  out  of  the  circumstances  of  the 
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situation  so  as  to  prevent  the  consequences  that  would  other- 
wise flow  from  such  statute,  where,  if  that  were  not  done,  it 
would  be  used  as  an  instrument  of  fraud  instead  of  one  to  pre- 
vent fraud,  does  not  apply  if  the  effect  would  be  to  essentially 
nullify  the  statute.  Ihid^ 

6.  The  doctrine  as  to  part  performance  taking  a  transaction  out  of 
the  statute  of  frauds  so  that  the  relations  between  the  parties 
may  be  dealt  with  judicially  to  prevent  injustice,  is  grounded 
on  the  idea  that  the  opposite  party  by  the  statute  and  such  part 
performance  has  obtained  title  to  something  of  value  for  which,, 
independently  of  the  statute,  he  should  render  an  equivalent. 

Ihid. 

6.  The  doctrine  mentioned  in  the  last  paragraph  cannot  apply  as 
between  the  parties  to  a  mere  collateral  promise  which  is 
within  the  statute  of  frauds,  because  as  to  such  neither  part 
nor  full  performance  by  the  collateral  promisee  enriches  the 
collateral  promisor.  Ihid. 

Frivolous  Pleadings.    See  Ejectment,  1,  3,  4. 

GARNISHMENT. 

Persona  and  property  subject  to  garnishment, 

1.  A  corporation,  being  indebted  to  a  large  number  of  persons,  de- 

livered to  F.,  who  happened  to  be  its  secretary,  its  check,  for 
|5,000,  accompanied  by  a  communication  addressed  to  F.,  as 
follows:  "Pursuant  *to  authority  duly  conferred  by  the  board 
of  stockholders,  as  well  as  the  board  of  directors,  there  is 
hereby  assigned  to  you  in  trust  for  the  several  parties  and 
creditors  mentioned  in  the  annexed  schedule,  the  aggregate 
sum  of  $5,000,  to  be  distributed  and  paid  forthwith  to  the  sev- 
eral parties  named  in  detail  statement"  There  was  annexed  a 
list  of  creditors,  specifying  against  each  the  amount  of  his  en- 
tire debt,  and  the  amount  to  be  paid  to  him  out  of  the  $5,000.. 
F.  deposited  the  money  in  his  own  bank  account,  and  drew 
checks  payable  to  each  creditor  named  for  their  respective* 
amounts.  PlaintifT,  who  was  one  of  the  creditors  named  in  the 
list,  and  who  had  not  received  its  dividend,  commenced  action 
against  the  corporation,  and  garnished  F.  Held,  that  upon  na 
theory  as  to  the  relations  arising  from  the  transfer  of  said 
$5,000  to  F.,  was  the  money  subject  to  garnishment  Gilbert 
Paper  Co.  v.  Whiting  Paper  Co.  472* 

2.  It  is  competent  for  the  principal  defendant  to  appeal  from  a  judg- 

ment against  a  garnishee.    Badger  Lumber  Co.  v.  Stern,      618^ 

8.  A  debt  due  jointly  to  the  principal  defendant' and  another  can- 
not be  reached  by  garnishment  in  an  action  against  such  de- 
fendant alone.  Ibid.. 

4.  Such  rule  applies  to  an  indebtedness  owing  by  the  garnishee  to 
a  husband  and  wife.  Ibid. 

6.  The  answer  of  a  garnishee  alleged  that  he  "was  indebted  to  the 
defendant  S.,"  but  that  was  immediately  followed  by  the  alle- 
gation that  "such  indebtedness"  was  upon  a  written  contract, 
wherein  and  whereby  he  "agreed  to  pay  said  S.  and  Anna  S. 
(his  wife)  the  sum,"  etc.  Held,  that  such  statement  of  fact 
superseded  the  general  conclusion  of  indebtedness  to  S.,  and 
it  was  error  to  enter  judgment  thereon  against  the  garnishee. 

Ibid^ 
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General  Denial.    See  Mechanics'  Liens,  9. 

■Oboss  Negligence.    See  Action.    Negligence,  14-17. 

GU4BANTT.     See  Fbaud,  1,  3.    Frauds,  Statute  of,  1,  3.    Principal 

AND   SURETT.      SPECIFIC  PERFORMANCE. 

Hearsat.    See  Evidence,  9,  15,  16. 

HIGHWAYS. 

.Dedication:  O'batru^ions,    See  Municipal  Corporations,  2. 

1.  In  an  action  in  equity  to  compel  the  removal  of  obstructions  from 

an  alleged  highway,  and  to  enjoin  future  obstruction  thereof, 
the  evidence,  stated  in  the  opinion,  is  held  to  negative  the  claim 
that  the  use  of  the  Iocu«  in  quo  was  so  extensive  or  long  con- 
tinued as  to  demonstrate  acceptance  by  the  public  of  an  offered 
dedication.    McKenzie  v,  Haines,  557 

Improvement,    See  Municipal  Corporations,  3-5. 

Injuries  from  defects  or  obstructions.    See  Municipal  Corporations, 
6-9.    Trial,  14. 

2.  In  an  action  for  injuries  from  a  defect  in  a  highway,  under  the 

evidence,  stated  in  the  opinion,  it  is  held  that  a  situation  was 
presented  which  warranted  the  Jury  in  acquitting  plaintiff  of 
contributory  negligence.    Lynch  v.  WalduHck,  351 

3.  In  an  action  for  personal  injuries  received  on  a  highway,  it  is 

not  error  to  exclude  testimony  tending  to  prove  that  other  per- 
sons drove  their  teams  over  the  place  in  question  about  the 
same  time  without  having  any  trouble.    Oarske  v.  Ridgeville, 

503 
^ame:  Notice:  Service. 

4.  In  an  action  for  personal  injuries  received  on  a  defective  high- 

way, the  notice  ot  Injury  required  by  sec.  1339,  Stats.  1898,  as 
testified  to  by  the  draftsman,  in  connection  with  evidence  of 
the  knowledge  of  the  highway  officers  as  to  the  locus  in  quo, 
stated  in  the  opinion,  is  held  to  be  sufficient.  Oarske  v.  Ridge- 
ville,  503 

"5.  Where  the  evidence  as  to  the  service  of  the  notice  of  injury  re- 
quired by  sec.  1339,  Stats.  1898,  was  testimony  tending  to  show 
declarations  by  the  town  chairman,  made  more  than  a  month 
after  the  injury,  that  he  had  received  such  notice,  they  are  not 
part  of  the  res  gestcB,  and  incompetent  to  prove  such  service. 

Ibid, 

Homestead.    See  Partition,  1.    Wills,  1. 

Husband  and  Wife.  See  Bastardt,  9.  Garnishment,  4,  5.  Insur- 
ance, 14,  15.    Mortgages,  7,  8.    Witnesses,  2. 

Idem  Sonans.     See  Evidence,  8. 

Impeachment. 
Of  assessment.    See  Taxation,  5-17. 
Of  verdict.    See  Trial,  25-27. 
Of  witnesses.    See  Appeal,  32.    Witnesses,  10,  11. 

Implied  Authority.    See  Bills  and  Notes,  1,  2.    Insurance,  4. 

Implied  Contracts.  See  Corporations,  8-10.  Insurance,  10.  Trial, 
24. 

Implied  Warranty.    See  Sales,  1. 

Improvements.    See  Life  Estates,  5.    Vendor  and  Purchaser,  3-7. 
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Imputed  Neglioexce.    See  Nequgenge,  13. 

IivcoME.    See  Life  Estates,  5.    Tbusts  and  Tbustees,  5.    Wills,  3-6. 

Indemnity.    See  Insubance,  5-10. 

INDICTMENT  AND  INFORMATION. 

An  information  set  out  the  acts  charged  in  words  of  substantially 
the  same  meaning  of  those  used  In  sec.  4386,  Stats.  1898,  but 
added  the  allegation:  "For  the  purpose  pf  then  and  there  un- 
lawfully, maliciously,  and  wantonly  destroying  such  railroad." 
Held,  that  the  language  of  the  Information  charged  and  in- 
formed defendant  fully  of  every  fact  essential  to  establish  the 
offense  without  the  quoted  allegation,  which  was  surplusage, 
and  its  insertion  in  no  way  misled  or  prejudiced  the  defendant. 
State  V.  Biaping,  267 

Individual  Custom.    See  Custom  and  Usage,  2,  3. 

Indorsement.    See  Bills  and  Notes,  1,  7,  8.    Estoppel,  2. 

Intants.  See  Comfbomise  and  Settlement,  3.  Master  and  Servant, 
2,  3.    Negligencje,  2-6.    Tax  Titles,  1,  3. 

Information.    See  Indictment  and  Information. 

Inhabitancy.  See  Evidence,  8-10,  15,  16.  Executors  and  Adminis- 
trators, 1. 

Injunction.    See  Highways,  1.    Municipal  Corporations,  3. 

Instructions  to  Jury.  See  Appeal,  4,  5,  24,  34.  Assault  and  Bat- 
tery, B-7,  10,  11.  Evidence,  13.  Negligence,  13.  Sales,  7. 
Street  Railways,  7.    Trial,  1-16. 

Insurable  Interest.    See  Insurance,  5-10. 

INSURANCE. 
Fire. 

jLgent8  and  Itrokers, 

1.  An  insurance  agent  may  be  the  agent  of  the  assured  in  procuring 
insurance,  but,  when  a  conflict  of  duties  arises,  his  authority  to 
act  for  the  assured  must  yield  to  his  duty  as  agent  for  the  in- 
surance company  Imposed  by  sec.  1977,  Stats.  1898.  Wisconsin 
Central  R.  Co.  v.  Phomix  Ins,  Co.  313 

'2.  Where  an  agent  is  employed  to  procure  insurance,  such  employ- 
ment, in  itself,  does  not  authorize  him  to  represent  the  assured 
for  the  purpose  of  receiving  notice  of  cancellation  of  subsist- 
ing insurance,  and  to  substitute  other  insurance  in  place  of  the 
insurance  sought  to  be  canceled.  I'bid, 

.3.  Where  an  insurance  agent  procures  insurance  for  the  owner  by 
applying  to  another  agent  to  write  it,  without  any  direction 
from  the  assured  to  the  latter,  the  agent  receiving  the  order 
from  the  assured,  by  force  of  sec.  1977,  Stats.  1898,  is  the  agent 
of  the  company  issuing  the  insurance.  Ihid, 

4.  In  an  action  on  insurance  policies  issued  by  defendant's  agent  at 
the  request  of  F.  ft  L.,  insurance  brokers  to  whom  plaintiff  had 
applied  for  insurance,  it  appeared,  among  other  things,  that 
the  defendant's  agent  attempted  to  cancel  such  policies  and 
substitute  others.  Under  the  evidence  stated  in  the  opinion,  it 
is  held  that  F.  ft  Lk  had  no  express  or  apparent  authority  from 
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plaintiff  to  represent  it  and  to  receive  notice  of  cancellation  of 
policies,  or  to  procure  and  accept  new  insurance  in  place  of 
the  subsisting  policies  ordered  canceled  hj  defendant.         Ibid. 

Insurable  interest:  Insurance  by  bailee, 

5.  Defendant,  engaged  in  the  business  of  manufacturing,  buying, 

selling  and  repairing  vehicles,  received  plaintiff's  vehicle  for 
repair,  and  thereafter  to  hold  for  the  purpose  of  selling  it  for 
her.  While  so  held  a  fire  occurred  injuring  defendant's  build- 
ings, and  damaging,  among  other  property,  plaintiff's  vehicle. 
Defendant  had  insurance  on  its  stock,  consisting  of  vehicles 
manufactured  and  in  process  of  manufacture,  and  all  materials 
and  supplies  used  in  or  appertaining  to  its  business,  "either  its 
own  or  held  by  it  in  trust  or  on  commission,  or  in  storage  or 
for  repair,  or  sold  but  not  removed."  On  the  day  following  the 
fire,  plaintiff  notified  defendant  that  she  would  look  to  it  for 
indemnity  for  her  loss  under  the  insurance  so  effected  in  its 
name,  and  also  so  informed  the  representatives  of  the  insur- 
ance companies.  Defendant  denied  all  right  of  the  plaintiff 
to  indemnity,  and  refused  to  include  in  its  proofs  of  loss  any 
damage  to  plaintiff's  vehicle  above  the  amount  due  for  repairs, 
settled  with  the  insurance  companies  on  such  basis,  and  re- 
leased and  surrendered  its  policies.  Held,  that  the  insurance 
policies  were  unambiguous  and  certain,  covered  plaintifTs  ve- 
hicle, and  were  an  insurance  to  indemnify  her  against  loss  or 
damage  thereto.    Johnston  v,  Charles  Abresch  Co,  130 

6.  It  is  lawful  for  a  bailee  or  agent  holding  property  for  the  pur- 

pose of  repair,  or  of  sale,  to  insure  it  against  loss  or  damage 
by  fire  for  the  protection  of  his  special  interest  and  that  of  the 
owner.  Such  insurance  may  be  taken  in  the  name  of  the  pos- 
sessor,  and,  in  case  of  loss,  the  avails  are  to  be  applied  in  sat- 
isfaction of  his  claim  against  the  property,  and,  if  there  is  an 
amount  above  such  claim,  he  holds  it  for  the  owner.  Ibid. 

7.  In  such  case,  while  it  is  one  of  the  requisites  of  the  contract  that 

it  must  appear  therefrom  that  the  owner  was  within  the  con- 
templation of  the  parties  when  the  insurance  contract  was 
made,  it  is  not  necessary  that  the  owner  should  be  ascertained 
nor  that  the  insurance  fasten  on  specific  property,  nor  the  owner 
be  known  at  the  inception  of  the  contract.  If  the  owner,  when 
informed,  assents  to  and  adopts  the  contract,  he  thereby  be- 
comes entitled  to  its  advantages  as  fully  as  if  originally  made 
by  his 'express  authority.  Ibid. 

8.  In  such  case,  although  the  owner  was  not  a  party  to  the  policies 

at  their  inception,  after  loss  and  notice,  parol  evidence  is  in- 
admissible to  show  that  the  policies  do  not  embody  the  agree- 
ments actually  made.  Ibid. 

9.  In  such  case,  held,  that  the  amount  paid  by  the  insurance  com- 

panies should  be  paid  to  plaintiff  and  defendant  in  such  pro- 
portion as  the  value  of  the  property  of  each  bore  to  the  whole 
amount  paid,  except  that  the  defendant  had  the  right  to  in- 
demnify itself  in  full,  to  the  extent  of  its  Interest  in  or  lien  on 
plaintiff's  property,  out  of  the  amount  recovered  for  the  loss. 
^  Ibid. 

10.  In  such  case,  a  complaint  setting  forth  the  contractual  relation- 
ship of  the  parties,  defendant's  fault  in  omitting  to  perform 
its  obligation  and  consequent  pecuniary  injury  to  plaintiff,  de- 
fendant's collection  of  the  avails  of  the  policies  and  retention 
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as  its  own,  expressly  waiving  the  tort,  if  any,  and  declaring 
that  plaintiff  "sues  herein  on  implied  contract,"  sets  forth  a 
cause  of  action  on  contract,  and  not  one  sounding  in  tort.  Ibid. 

Standard  polict/:  Additions  to  terms  of  policy:  Electricity. 

11.  Under  the  Wisconsin  standard  fire  policy  a  clause,  in  addition  to 

the  clauses  of  the  standard  policy:  "This  insurance  does  not 
cover  any  loss  or  damage  to  property  caused  by  electric  cur- 
rent, whether  artificial  or  natural,"  cannot  be  added  to  such 
policy.  Wausau  Telephone  Co,  v.  United  Firemen*8  Ins,  Co,  535 

Cancellation  of  policy.    See  ItsBxtbatuce,  2,  4. 

Adjustment  of  loss:  Arbitration, 

12.  In  an  action  on  a  standard  policy  of  fire  insurance,  where  it 

was  established  beyond  reasonable  controversy  that  the  build- 
ing was  not  totally  destroyed,  and  it  appeared  that  under  the 
provisions  of  such  policy  the  damages  were  adjusted  by  an 
arbitration,  questions  bearing  on  the  amount  of  loss  to  the 
building  caused  by  fire  are  not  open  for  consideration  upon  the 
trial,  in  the  absence  of  evidence  warranting  a  finding  that  the 
arbitrators  acted  fraudulently,  or  outside  their  Jurisdiction. 
Jacobs  V,  Queen  Ins.  Co,  608 

13.  In  such  case,  after  evidence  had  been  received  that  the  city  build- 

ing inspector  was  duly  authorized  to  impose  upon  the  owner 
of  a  building  the  duty  to  take  down  dangerous  walls,  the  court 
ruled  out  evidence  of  a  notice  given  by  such  building  inspector 
condemning  as  dangerous  the  front  wall  of  the  building  and 
ordering  it  taken  down.  Held,  that  whether  such  ruling  was 
proper  or  not  it  did  not  constitute  prejudicial  error.  Ibid, 

Life. 

Benefit  societies:  Change  of  beneficiary, 

14.  A  married  woman,  to  whom  was  issued  a  certificate  in  a  benefit 

society  payable  to  her  husband  (who,  without  special  agreement 
with  the  wife,  retained  possession  of  the  certificate  and  paid 
the  dues  necessary  to  keep  the  insurance  in  force),  changed  the 
beneficiary  without  the  knowledge  of  the  husband.  The  change 
was  effected  without  complying  in  all  respects  with  the  rules 
of  the  benefit  society,  but  it  nevertheless  issued  to  the  wife  a 
new  certificate  with  different  beneficiaries,  the  old  certifioate 
still  remaining  in  possession  of  the  husband.  Held,  that  no  cir- 
cumstances were  disclosed  sufficient  to  give  the  husband  any 
vested  interest  in  the  certificate  or  its  proceeds.  Preusser  v. 
Supreme  Hive  L,  0.  T.  M,  164 

15.  In  such  case,  the  mere  possession  of  the  certificate  or  policy  by 

the  husband,  who  has  voluntarily  paid  the  dues  thereon,  all 
explainable  by  the  marital  relations,  and  consistent  with  the 
rights  of  the  wife  remaining  undisturbed  thereby,  is  not  suffi- 
cient to  show  a  vested  right  in  the  husband,  nor  to  divest  the 
right  of  the  wife  to  change  the  beneficiary  at  will.  Ibid. 

Same:  Change  to  stipulated  premium. 

16.  An  assessment  insurance  association,  assignor  of  defendant,  en- 

tered into  an  agreement  with  plaintiff  that,  if  he  paid  the  speci- 
fied assessments  as  called  for  up  to  January,  1902,  it  would  pay 
him  the  amount  of  $2,000,  provided  eighty  per  cent,  of  an  as- 
sessment, at  the  specified  rates,  on  all  its  members,  would  pro- 
duce that  amount.  Defendant's  assignor  took  the  steps  nec- 
essary to  authorize  it  to  do  business  under  the  provisions  of 

Vol.  123—45 
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Estates.    See  Dowbb.    Jjlfb  Estates.    Pabtitioit. 

Estates  or  Dbcedeivts.    See  Compbomisb  and  Setuxment,  1,  2.    De- 
scent   AND    Distbibution.      Executobs    and    Admikisteatobs. 

MOBTGAOBS,  8. 

ESTOPPEL. 

See  Bills  and  Nones,  9,  11.  Comfbomise  and  SETTLEifENT,  1.  Ck>N- 
tbaots»  2.    Election  of  Remedies.    Mechanics'  LiIens,  3. 

1.  Estoppel  arises  only  when  a  person  may  reasonably  anticipate 

a  change  of  position  by  another  in  reliance  on  the  former's  act, 
and  the  former  is  not  required  to  anticipate  negligence  or  ig- 
norance of  the  law  in  others.    Loizeaux  v.  Fremder,  193 

2.  Plaintiff  took,  as  collateral,  from  a  corporation  of  which  defend- 

ant's son  was  president,  a  note  of  defendant  which  failed  to 
name  any  one  as  payee.  There  was  no  express  representation 
of  authority  to  use  the  note  as  collateral,  and  plaintiff,  when 
he  took  the  note,  failed  to  observe  the  absence  of  any  payee's 
name,  and  did  not  require  the  person  from  whom  he  obtained 
the  note  to  endorse  it  Held,  that  plaintiff  was  precluded  from 
any  right  to  invoke  estoppel.    Smith  v.  Willinff,  377 

EVIDENCE. 

Judicial  notice.    See  Custom  and  Usage,  4. 

Presumptions.  See  Boundabies,  2.  Custom  and  Usage,  3,  4.  Evi- 
dence, 20.    Negligence,  3.    Pbincipal  and  Agent.  1.    Sales,  7. 

TAXA'ikON,  3. 

1.  When  one  has  been  declared  elected  by  the  board  of  canvassers 

of  the  election,  and  is  holding  the  office  under  such  determina- 
tion, a  presumption  Is  created  that  he  received  the  number  of 
votes  stated  in  the  certificate,  and  casts  on  his  opponent  the 
burden  of  showing  that  the  certificate  is  false.  State  ex  reh 
Leonard  v.  Rosenthah  442 

2.  In  such  case,  when  such  presumption  is  rebutted  by  competent 

evidence,  it  then  devolves  upon  the  one  holding  the  office  to 
establish  the  fact  that  he  received  the  greater  number  of  votes 
by  other  evidence,  in  order  to  prevent  judgment  of  ouster.    Ibid. 

Burden  of  proof.  See  Assault  and  Batteby,  11,  12.  Evidence,  1. 
Signatubes,  1.    Tbial,  11. 

Relevancy,  materiality  and  competency.  See  Assaxtlt  and  Battebt, 
2-4.  Comfbomise  and  Settlement,  2.  Custom  and  Usage,  5. 
Descent  and  Distbibution,  4.  Ejectment,  5.  Highways,  3,  5. 
Mechanics'  Liens,  8,  9.  Negligence,  3-7,  17.  Sales,  9,  10. 
Street  Railways,  5,  6.    Sunday,  2.    Tbial,  25-27. 

3.  Evidence  as  to  the  best  method  of  handling  potatoes  found  to 

be  rapidly  decaying  is  held  not  immaterial,  but  to  have  had  a 
bearing  upon  the  question  whether  the  vendee  had  exercised 
ordinary  care  to  prevent  loss.  Northern  Supply  Co.  v.  Wan- 
gard,  1 

4.  The  question  whether  the  potatoes  when  delivered  by  the  vendor 

at  the  agreed  place  were  of  good,  sound,  white  stock  was  a 
proper  one  for  opinion  evidence,  but  under  the  written  contract 
in  this  case,  calling  only  for  "good"  potatoes,  was  immaterial. 

Ibid. 
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6.  So,  also,  under  a  contract,  the  question  as  to  what  kind  of  soil 
the  potatoes  were  grown  in  was  immaterial.  Ibid, 

6.  Where  a  witness  has  testified  that  he.  did  not  know  whether  W., 

one  of  defendants,  knew  he  had  a  certain  contract  or  not,  it  is 
not  error  to  exclude  a  question  as  to  whether  witness  had  any 
reason^to  helieve  that  one  G.  had  spoken  to  W.  about  that  con- 
tract Such  testimony  is  at  most  conjectural.  John  0*Brien 
Lumber  Co,  v,  Wilkinson,  272 

7.  While  evidence  of  previous  independent  transactions  is  inadmis- 

sible unless  it  tends  to  prove  motive,  intent,  or  custom,  yet 
where  it  appears  that  in  making  a  contract,  reference  was  dis- 
tinctly made  to  a  previous  transaction  of  a  similar  character, 
and  that  it  was  then  agreed  that  plaintiff  might  deliver  grain, 
and  take  the  price  later  on,  as  was  done  on  the  former  occasion, 
the  terms  of  the  former  transaction  are,  in  effect,  imported  into 
the  bargain,  and  evidence  as  to  its  terms  is  made  competent 
BuUivan  v.  Maustpn  Milling  Co.  360 

"S,  Where  two  names  appeared  on  the  poll  list  of  an  election  as 
Frank  Bersche  and  George  Long,  it  is  not  error  to  admit  evi- 
dence that  they  were  non-residents,  where  it  was  alleged  in  the 
complaint  that  two  of  the  votes  claimed  to  be  illegal  were  cast 
by  Frank  Bierse  and  George  Liang.  State  ex  reh  Leonard  v. 
Rosenthal,  422 

'9.  The  non-residence  of  one  in  a  particular  town,  village,  or  city  can- 
not be  proved  by  testimony  that  a  person  of  the  same  name  was 
found  to  be  included  in  the  directory  of  a  nearby  populous  city. 

Ibid. 

10.  The  voluntary  declarations  of  a  voter  who  voted  at  an  election, 

that  he  was  not  a  resident  of  the  voting  precinct  at  that  time, 
are  admissible.  Ibid. 

Same:  Experiments. 

11.  Testimony  of  experiments  is  competent  if  the  conditions  be  suffi- 

ciently similar,  so  that  the  facts  attending  the  experiment  will 
fairly  illustrate  the  point  in  issue.  Zimmer  v.  Fox  River  Val- 
ley E.  R.  Co.  643 

12.  When  evidence  of  experiments  is  offered,  it  devolves  upon  the 

court  before  receiving  it,  to  determine,  upon  a  proper  showing, 
whether  the  conditions  existing  on  the  two  occasions  are  prima 
facie  essentially  the  same.  Ibid. 

Same:  Res  gesttB.    See  Evidence,  14.    Highways,  6. 

Admissions.    See  Highways,  5. 

13.  Where  there  was  evidence  tending  to  prove  admissions  by  both 

plaintiff  and  defendant,  and  plaintiff  admitted  making  only 
part  of  the  alleged  admissions,  a  general  instruction  on  the  sub- 
ject of  admissions,  stated  in  the  opinion,  is  held  not  to  have 
misled  the  jury  as  to  the  admission  which  plaintiff  acknowl- 
edged he  made.    Sullivan  v.  Mauston  Milling  Co.  360 

14.  Declarations  of  a  public  officer  cannot  be  given  in  evidence  as 

admissions  to  bind  the  municipality  of  which  he  is  the  agent, 
nnless  they  are  part  of  the  res  gestce.    Oarske  v.  Ridgeville,  503 

Declarations.     See   Descent   and   Distbibution,   4.     Evidence,   10. 
Highways,  5. 
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Hearsay. 

16.  In  an  action  of  quo  toarranto  to  test  title  to  the  office  of  assessor 
of  a  village,  witnesses  who  did  not  live  in  the  village  at  the  time^ 
of  the  election,  but  went  Into  the  village  some  weeks  after- 
wards, testified  that  they  then  made  systematic  inquiries  at 
various  manufacturing  establishments  and  boarding  houses  in 
the  village,  as  well  as  of  residents  of  the  village,  as  to  whether 
certain  alleged  illegal  voters  were  known  to  reside  in  the  vil- 
lage on  election  day.  These  witnesses  were  then  allowed  ta 
testify,  against  objection  and  exception,  that,  from  such  inves- 
tigation, they  were  not  able  to  find  that  such  voters  resided  in 
the  village  on  election  day.  Held,  that  the  great  practical  dlfli- 
culty  of  proving  non-residence  did  not  justify  the  admission 
of  such  evidence  in  violation  of  the  rule  excluding  hearsay  evi- 
dence.   State  ex  reh  Leonard  v.  Rosenthal,  442 

16.  In  such  case,  in  order  to  qualify  the  witness  to  testify  as  to  the- 

residence  in  the  district  of  one  alleged  to  be  an  illegal  voter,. 
It  is  not  absolutely  necessary  that  the  witness  should  have  actu- 
ally resided  in  the  election  district  at  the  time  of  the  election,, 
but  he  should  show  that,  at  the  time,  he  was  to  some  substan- 
tial extent  acquainted  with  the  inhabitants  of  the  district.  IJnd, 

Public  records:  Certificates, 

1 7.  At  common  law  the  fact  that  a  specific  document  or  entry  did  not 

exist  in  public  records  might  be  proven  by  the  testimony  of  the- 
custodian  or  of  any  one  who  had  made  a  search  of  the  records 
for  that  purpose,  and  such  rule  is  not  changed  by  sec.  4163^ 
Stats.  1898  (providing  for  official  certificate  that  a  document, 
etc.,  cannot  be  found).     State  ex  rel.  Leonard  v.  Rosenthah 

442 
Production  of  documentary  evidence, 

18.  In  an  action  of  replevin  defendant  procured  an  order  under  sec 

4183,  Stats.  1898,  requiring  plaintiff  to  deposit  certain  docu- 
ments with  the  clerk  of  the  court.  Under  the  facts,  stated  in 
the  opinion,  it  was  held  that  the  defendant  was  not  in  a  posi- 
tion to  insist  upon  the  production  of  the  documents,  and  in  de- 
fault thereof  that  plaintiff  be  punished.    Roberts  v,  Francis,  78 

19.  In  such  case,  under  the  facts  stated  in  the  opinion,  there  was  no< 

abuse  of  discretion  in  the  refusal  of  the  court  to  enforce  such 
order.  Ibid,^ 

20.  The  failure  of  the  plaintiff  to  produce  certain  documents,  is  held,. 

under  the  circumstances  stated  in  the  opinion,  not  to  raise  a 
presumption  that  the  documents  would  furnish  proof  against 
the  claims  of  plaintiff.  Ibid, 

Parol  evidence.  See  Comfbomise  and  Settlement,  2.  Descent  aki> 
DiSTBiBUTiON,  3,  5.    Insxtbance,  8. 

Opinion  evidence.    See  Evidence,  4. 

Weight  and  sufficiency.  See  Adverse  Possession,  1,  3,  4.  Appeal,  23, 
25.  Boundaries,  2.  Brokers,  2.  Co&ipromise  and  Settlement,. 
4.  Contracts,  1.  Descent  and  Distribution,  2-5.  Executors 
AND  Administrators,  4.  Fraud.  Highways,  1,  2,  4,  5.  Insur- 
ance, 4.  Master  and  Servant,  1-3,  5.  Mechanics'  Liens,  1,  5. 
Mortgages,  2,  9.  Negligence,  1-15,  17.  Railroads,  4.  Setoff. 
Signatures,  2.  Taxation,  8-14,  16,  17.  Trl^l^  12.  Vendor  ani> 
Purchaser,  2.    Witnesses,  1. 

Exceptions.    See  Appeal,  3-9. 

Excessive  Damages.    See  Damages. 
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EXECUTORS  AND  ADMINISTRATORS. 

See  COMFBQMIBE  AND  SETTLEMENT,   1,   2.      DESCENT  AHD   DISTRIBUTION. 

MOBTOAGBB,   8.       WILLS.      WITNESSES,    2.  » 

« 

Juriadiction  of  county  courts:  Letters  of  administration:  Bul>seq^ent 
discovery  of  toill,  * 

1.  The  Jurisdiction  of  the  county  court  over  the  settlement  of  the 

estate  of  one  who  at  the  time  of  his  death  was  an  inhabitant  or 
resident  of  the  county  over  which  such  court  exercises  Jurisdic- 
tion, does  not  depend  upon  the  presence  or  absence  of  a  will. 
Perkins  v.  Owen,  ,  238- 

2.  Where  letters  of  administration  are  issued  on  the  mistaken  idea 

that  no  will  was  left,  and  a  will  be  afterward  found  and  proved, 
such  letters  and  all  acts  of  the  county  court  Inconsistent  with 
the  due  administration  of  the  estate  under  the  terms  of  the 
will  may  be  revoked;  but  such  action  is  not  taken  because  the- 
prlor  proceedings  are  void  for  lack  of  Jurisdiction  to  adminis- 
ter the  estate  as  intestate,  but  on  the  ground  that  they  have- 
been  erroneous.  Ihid, 

3.  In  such  case,  in  the  absence  of  some  controlling  intervening  fact,. 

the  county  court  should  set  aside  the  administration  proceed- 
ings, unless  rights  tnereunder  have  become  confirmed  by  virtue 
of  the  statute  of  limitations.  IJ)id, 

Allowance  of  claims. 

4.  In  an  action  on  a  claim  filed  against  a  decedent's  estate  the  evi- 

dence, stated  in  the  opinion,  is  held  to  fail  to  establish  fraud 
or  duress,  or  that  consideration  for  the  claim  was  the  com- 
pounding of  a  felony.    Currie  v.  Michie,  120 

Accounting  and  settlement:  Liability  on  admiinistration  bonds, 

5.  Under  sec.  2443,  Stats.  1898,  county  courts  have  Jurisdiction  to* 

determine  the  amount  Justly  allowable  to  the  attorneys  of  the 
administrator  out  of  the  estate  on  account  of  legal  services, 
performed  by  them,  to  make  the  same  a  lien  on  the  assets 
thereof,  and  to  order  the  lien  extinguished  by  using  funds  for 
which  the  administrator  is  responsible.  Carpenter  v,  U.  S. 
Fidelity  d  Guaranty  Co.  209' 

6.  The  court  having  exercised  its  Jurisdiction  in  the  respect  last 

noted,  its  decision  cannot  be  disturbed  in  an  action  against  the 
sureties  on  the  bond  of  a  defaulting  administrator.  Ibid. 

7.  Where  an  administrator's  account  has  been  duly  settled,  includ- 

ing an  adjudication  of  the  amount  due  his  attorneys  for  serv- 
ices and  disbursements,  and  final  order  entered  requiring  the 
payment  direct  to  the  attorneys  of  the  sum  so  awarded  them, 
such  final  order  is  conclusive  in  an  action  brought  in  the  name 
of  the  county  Judge  upon  the  administrator's  bond  against  the* 
sureties.  Ibid^ 

EXEMFLABY  DAMAGES.     See  ASSAULT  AND  BaTTEBY,  7,  8. 

ElXEMFTiONS.    See  Taxation,  1-3. 

Exfebiments.    See  Evidence,  11,  12. 

ExFBESS  AuTHOBiTY.    See  Insubance,  4,  7. 

£2xpbe88  Contbact.    See  Cobpobations,  9,  10.    Tbial,  24. 

ExvBESS  Wabbanty.    See  Sales,  9,  10. 

Fabm  Cbobsinos.    See  Railboads,  2-5. 
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LIMITATION  OP  ACTIONS. 

See  Appeal,  27.    Cobforations,  7.    Bqtjitt,  8.    Tax  Tttlbs,  3,  6. 

Except  in  an  action  for  relief  on  tlie  ground  of  fraud  in  a  case 
which  was,  on  and  before  February  28,  1857,  cognizable  solely 
by  a  court  of  chancery  (subd.  7,  sec.  4222.  Stats.  1898),  the  run- 
ning of  the  statute  of  limitations  is  not  postponed  until  the 
discovery,  by  the  aggrieved  party,  of  the  facts  constituting  the 
fraud.    Pietsch  v.  Milhrath,  647 

Lis  Pendens.    See  Ejectment,  6. 

Local  Custom.    See  Custom  and  Usage,  2,  3.    Pleading,  3. 

Loos  AND  Timber.    See  Liens.    Railboads,  1. 

Lumber.    See  Liens. 

Malice.    See  Assault  and  Batteby,  1,  7,  8. 

Malicious  Trespass.    See  Criminal  Law,  4. 

Mandamus.    See  Railroads,  4,  5. 

Married  Women.    See  Bastardy,  1.    Insurance,  14,  15.    Mortgages, 
7,  8.    Property.    Witnesses,  2. 

MASTER  AND  SERVANT. 

Master's  liability  for  injuries:  Appliances  and  places  for  work, 

1.  In  an  action  for  negligence  for  personal  injuries  to  a  servant 

from  working  with  his  bare  hands  and  arms  in  a  vat  of  fur 
dye,  after  the  master  had  told  him  that  it  was  not  dangerous, 
the  evidence,  stated  in  the  opinion,  is  held  to  be  sufficient  to  re- 
quire the  submission  to  the  jury  of  the  questions  of  negligence 
and  proximate  cause.    Segall  v,  Padlasky^  207 

2.  In  an  action  for  personal  injuries  received  by  a  flfteen-year-old 

boy  from  the  rapidly  revolving  knives  of  a  planing  machine, 
under  the  facts  stated  in  the  opinion,  held: 

(1)  The  plaintiff's  evidence,  that  he  was  ignorant  of  the  dan- 
ger, was  not  wholly  incredible. 

(2)  A  reasonable  mind  could  absolve  him  from  negligence 
in  attempting  to  do  that  which  he  had  seen  others  do  in  safety. 

(3)  It  was  error  to  direct  a  verdict  for  the  defendant.  Horn 
17.  La  Crosse  Box  Co.  399 

3.  In  such  case  the  facts,  stated  in  the  opinion,  are  held  sufficient 

proof  of  negligence.  Jbid. 

Hame:  Fellow-servants:  Vice-principal. 

4.  Whether  an  ^ct  is  that  of  a  fellow-servant  or  a  vice-principal 

depends  not  on  the  grade  or  the  position  of  the  person  doing 
it,  but  on  the  character  of  the  act.    Horn  v.  La  Crosse  Box  Co, 

399 
Same:  Contributory  negligence. 

5.  In  an  action  for  personal  injuries  received  by  a  servant  in  a 

planing  mill,  under  the  evidence,  stated  in  the  opinion,  plaintiff 
is  held  to  be  guilty  of  contributory  negligence.  Gardner  v. 
Paine  Lumber  Co.  338 

Materiality.    See  Evidence,  3-12. 

Materialmen.    See  Mechanics'  Liens,  5,  6. 
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MAXIMS. 


Boni  judicis  est  ampliare  justitiam,  461. 

Ekiuity  delights  in  doing  justice,  and  that  not  by  halves,  495. 

Expressio  unius  est  exclusio  alterius,  670. 

Lex  deficere  debet  in  justitia  exhibendo,  533. 

Lex  nemini  facit  Injuriam,  528. 

There  is  no  wrong  without  a  remedy,  512,  529,  648,  671. 

1.  In  applying  the  maxim  "There  is  no  wrong  without  a  remedy" 

courts  of  law  and  equity  as  well  must  regard  wrong,  so  called, 
which  is  not  remediable  because  of  the  statute  on  the  subject, 
as  not  wrong  at  all  in  a  judicial  sense.    Roi'^ell  v.  Smith,      510 

2.  The  maxim  that  there  is  no  wrong  without  a  remedy,  does  not 

apply  to  a  wrong,  so  called,  which  is  not  a  wrong  at  all,  be- 
cause the  written  law  makes  it  otherwise.    Pietsch  v.  Milhrath, 

647 
Measure  of  Damages.    See  Damages. 

MECHANICS'  LIENS. 

Right  to  lien:  Contracts:  Continuity  of  work. 

1.  It  is  not  an  essential  under  the  lien  remedy  given  to  mechanics 

and  materialmen  by  ch.  143,  Stats.  1898,  that  the  contract  for 
furnishing  the  labor  or  material  should  he  so  definite  as  to  en- 
able the  one  personally  liable  to  the  lien  claimants,  or  the  owner 
or  person  interested  in  the  structure  involved,  to  determine 
precisely  the  contract  price  lor  such  labor  or  material  or  the 
details  of  the  work.  It  is  sufficient  as  to  work  or  material  al- 
leged to  have  been  furnished  under  one  contract  to  show  that 
it  was  in  fact  so  furnished.    Hutchina  v.  Bautch,  394 

2.  While  there  must  be  some  visible  commencement  of  work  under 

the  lien  statute  to  fix  the  time  of  the  commencement  of  the  lien 
claim,  there  need  itot  be  visible  continuity  of  work  from  first 
to  last  in  order  that  the  last  labor  or  material  furnished  may 
relate  back  to  the  commencement  of  work,  and  all  be  regarded 
as  furnished  under  one  contract  or  an  entire  running  account. 

Ibid. 

3.  Delay  In  completing  lienable  contract  work  sufficient  to  indicate 

so  clearly  either  that  the  contract  has  been  fully  performed  or 
has  been  abandoned,  as  to  excuse  third  parties  dealing  with  the 
property  from  making  inquiries  in  respect  to  the  matter,  may 
affect  the  right  of  lien  upon  principles  of  estoppel  in  pais.   Ibid. 

4.  If,  while  a  person  is  in  the  performance  of  lienable  work  on  land 

under  contract*  with  the  owner  the  latter  sells  the  land  to  a 
third  party,  such  person  is  In  any  event  entitled  to  a  lien  there- 
on for  the  work  and  material  already  furnished  whether  he 
completes  his  contract  or  not,  if  failure  in  that  regard  is  with- 
out fault  on  his  part.  An  offer  by  him  to  perform,  as  regards 
preservation  of  his  lien,  is  equivalent  to  performance.        Ibid. 

Subcontractors  J  workmen  and  materialmen:  Service  of  notice. 

5.  The  notice  required  by  the  statute  to  be  served  upon  the  owner 

by  one  who  claims  a  mechanic's  lien  as  a  subcontractor,  where 
the  owner  is  out  of  the  state,  is  held  properly  served  upon  one 
who  attended  to  the  owner's  business  in  his  absence,  and  who 
had  authority  to  represent  him  in  transactions  pertaining  to 
his  business  affairs.    Laev  Lumber  Co.  v.  Auer,  17S 
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6.  Under  sec.  3315,  Stats.  1898,  a  notice  by  a  subcontractor  to  the 

owner,  setting  forth  that  the  subcontractor  was  employed  to 
furnish,  and  did  furnish,  material  as  specified,  for  the  erection 
and  construction  of  the  building,  with  the  amount  due  from  the 
principal  contractor,  fulfils  the  requirements  of  the  statutes. 
It  is  not  necessary  that  the  notice  shouid  state  that,  at  the  time 
of  the  sale  to  the  principal  contractor,  it  was  agreed  that  the 
material  was  furnished  to  be  used  "for  or  in  or  about"  the  erec- 
tion or  construction  of  the  building.  Ibid. 

Enforcement:  Amendment  of  claim  for  lien, 

7.  Where,  in  an  action  to  foreclose  a  mechanic's  lien,  neither  the 

claim  for  the  lien  nor  the  complaint  set  forth  the  contract  on 
which  plaintiff  finally  recovered,  nor  was  any  formal  amend- 
ment of  either  document  made,  but  the  evidence  in  respect  to 
such  contract  was  without  serious  dispute,  and  was  admitted 
without  objection,  both  the  claim  and  complaint  may  be  con- 
sidered as  amended  to  conform  to  the  proofs  as  effectually  as 
if  formal  amendments  had  been  ordered.     Sherry  v.  Madler, 

621 
Same:  Evidence. 

8.  In  an  action  to  foreclose  a  mechanic's  lien  on  a  house  agreed  to 

be  built  according  to  agreed  plans  and  specifications,  it  is  error 
to  rule  out  testimony  tending  to  prove  that  certain  parts  of  the 
work  and  materials  did  not  accord  with  the  requirements  of 
the  plans  and  specifications,  and  that  the  house  was  of  less 
value  on  account  of  such  defaults.    Sherry  v.  Madler,  621 

• 

9.  In  an  action  to  foreclose  a  mechanic's  lien,  the  original  com- 

plaint was  upon  quantum  meruit,  but  was,  in  effect,  amended 
by  the  action  of  the  court  into  a  complaint  alleging  perform- 
ance of  a  contract  to  build  a  house  according  to  certain  plans 
and  specifications  for  a  fixed  sum.  Held,  that  a  general  denial, 
pleaded  to  the  allegations  of  the  original  complaint,  put  in  issue 
the  question  whether  the  house  had  been  completed  according 
to  the  plans  and  specifications  agreed  upon,  and  allowed  the  de- 
fendant to  prove  nonperformance.  Ibid. 

Same:  Owner^a  damages  for  breach  of  contract. 

10.  In  an  action  to  foreclose  a  mechanic's  lien,  the  trial  court  found 

the  original  contract  for  building  a  house  was  invalid,  and  that 
a  subsequent  contract  was  made.  On  reversal  for  erroneously 
excluding  evidence  tending  to  prove  that  certain  parts  of  the 
work  and  material  did  not  accord  with  the  requirements  of  the 
plans  and  specifications,  and  that  the  house  was  of  less  value 
on  account  of  such  defaults,  held: 

(1)  The  question  as  to  the  validity  of  the  original  contract 
and  as  to  the  making  of  the  subsequent  contract  must  be  re- 
garded as  settled  by  the  findings,  and  not  open  to  be  disturbed. 

(2)  Further  evidence  should  be  taken  on  the  following  ques- 
,tions:  First.  Was  the  house  built  in  compliance  with  the  plans 

and  specifications  furnished?  Second.  If  not  built  in  exact 
compliance  with  them,  was  there  such  substantial  compliance 
in  good  faith  as  would  entitle  the  plaintiff  to  recover  the  con- 
tract price,  less  proper  deductions  for  defects  and  defaults  in 
performance?    Sherry  v.  Madler,  621 

11.  In  such  case,  if  the  latter  question  is  answered  in  the  affirmative, 

the  rules  by  which  proper  deductions  may  be  ascertained  are: 
(1)  In  case  of  entire  neglect  to  furnish  an  item  of  labor  or 
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material*  or  in  case  of  a  defect  which  may  easily  be  remedied 
without  taking  down  and  reconstructing  a  substantial  portion 
•of  the  building,  the  allowance  should  equal  the  reasonable  ex- 
pense of  supplying  or  correcting  the  defect. 

(2)  In  case  of  a  defect  which  could  only  be  remedied  by  tak- 
ing down  and  reconstructing  some  substantial  portions  of  the 
building,  the  allowance  should  be  the  amount  which  the  build- 
ing is  worth  less,  by  reason  of  the  defect,  than  the  contract 
price.  JMd. 

I^Iemobanda.    See  Witnesses,  3,  4. 

Mental  Suffebing.    See  Dead  Bodies. 

Misrepresentations.    See  Intoxicating  Liquors,  3. 

Mistake.    See  Compromise  and  Settlement,  4.    Contracts,  2.    Elec- 
tion of  Remedies.    Specific  Performance,  4.    Trial,  27. 

Monet  Had  and  Received.    See  Taxation,  16. 

MORTGAGES. 

Nature  and  essentials:  Form, 

1.  When  lands  are  conveyed  as  mere  security  for  a  loan,  the  grantor 

having  no  interest  in  the  premises  at  the  time  except  a  bare 
possession,  the  transaction  is  nevertheless  a  mortgage,  achnei- 
der  V.  Reed,  488 

Bights  and  liabilities  of  parties.    See  Bills  and  Notes,  4-6,  11. 

Foreclosure:  Evidence.    See  Signatures. 

2.  In  an  action  to  foreclose  a  mortgage  securing  a  negotiable  note, 

the  evidence  considered,  and  held  insufficient  to  establish  that 
when  plaintifT  bought  the  note  and  mortgage  from  the  mort- 
gagee, the  plaintiff  made  the  mortgagee  her  agent,  so  as  to 
charge  plaintiff  with  the  agent's  knowledge.  Thorp  v,  Minde- 
man,  149 

Same:  Receiver, 

3.  In  an  action  to  foreclose  a  mortgage,  where  there  was  an  ample 

showing  justifying  the  appointment  of  a  receiver  with  power 
to  collect  rents,  etc.,  the  mortgagor  is  not  prejudiced  by  the  in- 
clusion in  the  receivership  of  a  part  of  the  premises  on  which 
the  rent  has  been  paid  in  advance  for  more  than  the  period  of 
redemption.    Thorp  v.  Mindeman,  149 

Same:  Findings  and  judgment.    See  Vendor  and  Purchaser,  6,  7. 

4.  In  an  action  to  foreclose  a  mortgage,  where,  on  an  issue  raised 

by  one  who  has  rights  other  than  as  mere  mortgagee,  all  the 
interested  parties  being  before  the  court,  the  court  finds  that 
a  defendant  has  some  interest  in  the  premises,  or  claim  there- 
on, which  the  court  can  recognize,  the  court  should  proceed  to 
determine  what  that  interest  is,  and  by  what  means  it  is  to  be 
protected  in  the  action.    Schneider  v.  Reed,  488 

5.  Where  one  of  two  co-mortgagees  is  a  defendant,  the  judgment- 

of  foreclosure  and  sale  should  provide  that  the  sale  may  be 
moved  by  either.  IMd. 

-6.  Previous  to  a  loan,  the  mortgagors  agreed  that  S.,  one  of  them, 
should  have  a  one-third  interest  on  paying  his  co-mortgagor  a 
certain  sum  out  of  the  sales  of  the  land.  In  an  action  to  fore- 
close such  mortgage,  it  appeared,  among  other  things,  that  the 
co-mortgagor  conveyed  his  interest  to  K.,  and  that  S.  had  never 
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paid  such  sum.  Held,  that  the  Judgment  of  foreclosure  should 
definitely  declare  the  title  to  the  equity  of  redemption  to  be- 
in  K.  as  to  two  thirds  and  in  S.  as  to  one  third,  in  undivided 
shares,  and  impose  a  lien  for  such  sum  upon  S.'s  one  third  in 
favor  of  K.,  to  be  paid  out  of  the  first  sales  of  the  land  after 
the  mortgage  is  discharged,  and  also  provide  for  the  working 
out  of  such  lien  by  appropriate  directions.  Ibid. 

Same:  Deficiency  and  personal  liahility:  Married  women. 

7.  A  married  woman  Joined  with  her  husband  in  a  negotiable  note 

secured  by  mortgage,  in  part  on  her  separate  estate,  and  in  part 
on  that  of  her  husband,  the  money  promised  to  be  repaid  being 
borrowed  for  and  used  by  the  husband  in  his  business.  Held, 
on  foreclosure  of  the  mortgage,  that  plaintiff  was  not  entitled 
to  a  personal  Judgment  against  the  wife  for  any  deficiency  that 
might  arise  upon  a  sale  of  the  mortgaged  premises.  Loizeaux 
V.  Fremder,  193 

Same:  Appeal.    See  Appeal,  2. 

8.  On  foreclosure  of  a  mortgage,  the  Judgment  of  foreclosure  and 

sale,  entered  on  default  November  30,  1900,  adjudged  the  estate 
of  defendant's  testatrix,  a  married  woman,  personally  liable* 
for  the  debt,  and  contained  provision  for  a  judgment  for  de- 
ficiency againsl  her  estate.  On  confirmation  of  the  report  of 
sale,  such  deficiency  Judgment  was  entered  February  5,  1902. 
Defendant,  ajs  such  executor,  on  February  4,  1904,  appealed  from 
such  deficiency  Judgment,  and  also  from  that  part  of  the  judg- 
ment of  foreclosure  and  sale  which  adjudged  the  estate  of  his 
testatrix  personally  liable.  Held,  that  the  Judgment  of  fore- 
closure and  sale,  not  having  been  appealed  from  within  the  time 
limited  by  statute,  was  conclusive  on  the  executor,  and  that 
there  was  no  merit  in  the  appeal  from  the  formal  Judgment  for 
deficiency.    Perelea  v,  Leiser,  233 

Same:  Resale. 

9.  An  application  for  a  resale  of  property  sold  on  foreclosure,  based 

on  inadequacy  of  the  price  at  which  the  premises  were  struck 
off,  is  addressed  to  the  sound  discretion  of  the  court,  and  will 
not  be  reversed  on  appeal  where  the  preponderance  of  the  evi- 
dence is  to  the  effect  that  the  value  of  the  property  Is  not  much 
above  the  amount  for  which  it  was  sold,  and  that,  considering 
the  character  of  the  sale,  the  price  obtained  was  not  inadequate. 
Merrill  v.  Ladendorf,  140- 

Motive.    See  Assault  and  Battery.    Evidence,  7.    Witnesses,  10. 

MUNICIPAL  CORPORATIONS. 
Proceedings  of  common  council.     See  Cebtiorabi,  3.     iNToxiCATixa 

LiQUOKS. 

i:iam€:  Ordinances.    See  Intoxicating  Liquobb,  3. 

Ctflcers  and  agents.    See  Evidence,  14. 

Rame:  Police  force:  Pension  fund:  Right  to  participate, 

1.  Under  ch.  265,  Laws  of  1899,  providing  for  the  creation  of  a  pen- 
sion fund  for  policemen  in  cities  of  the  first  class,  held: 

(1)  The  governing  board  of  the  pension  fund  cannot  enter 
the  final  order  of  retirement  unless  the  candidate  is  in  priaesentC 
a  policeman. 
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(2)  The  right  to  a  pension  is  not  vested  at  the  time  of  the 
disablement,  subject  to  the  report  of  the  examining  physician, 
80  as  to  suspend  the  authority  of  dismissal  for  cause. 

(3)  The  act  applies  to  one  who  was  a  policeman  when  the 
act  took  eftect,  or  thereafter  became  such,  but  conditioned  upon 
his  satisfying  the  calls  of  eligibility  at  the  time  when  the  re- 
tiring board  is  required  to  act. 

(4)  The  act  has  no  reference  to  those  provisions  of  the  city 
charter  regarding  the  organization  and  management  of  the 
police  force,  which  are  subjects  entirely  foreign  to  the  pension 
law.  State  ex  rel,  Weher  v.  Trustees  of  Policemen's  Pension 
Fund,  245 

Streets:  Nonuser:  Abandonment. 

2.  A  strip  of  land  was  dedicated  to  the  public  use  as  a  street  by  the 

then  owner  in  1870,  was  accepted  by  the  public,  and  continu- 
ously used  as  a  street  until  1880.  In  1879  the  plaintiff  acquired 
title  to  the  parcel  of  land  immediately  on  the  south,  and  in 
1894  conveyed  such  parcel  to  defendant.  From  1880  the  strip 
was  not  used  for  public  travel,  but  in  1887  the  city  constructed 
a  sewer  through  the  strip  and  has  maintained  it  ever  since,  and 
in  1884  accepted  a  deed  thereof  from  the  original  proprietors 
In  which  the  strip  was  described  as  "formerly  occupied  as  a 
street."  In  1904  the  city  conveyed  the  south  half  of  the  strip 
to  the  plaintiff,  who  brought  this  action  to  quiet  title  in  him- 
self. In  1894  the  position  of  plaintiff  had  not  been  changed  or 
influenced  in  the  least  by  the  action  or  non-action  of  the  city. 
Held: 

(1)  That  the  strip  in  question  was  a  part  of  the  public  street 
in  1894. 

(2)  That  defendant,  by  the  conveyance  from  plaintiffs  of  the 
parcel  on  the  south  in  1894,  acquired  title  to  the  south  half  of 
the  strip  subject  to  the  public  rights.    Arnold  v.  Volkman,     54 

Same:  Public  improvements :  Damages. 

3.  Upon  the  ground  that  a  village  board  had  not  taken  the  requisite 

steps  under  the  statujte  to  give  its  proceeding  validity  under 
sec.  905,  Stats.  1898,  the  village  cannot  be  enjoined,  since  the 
steps  taken  by  the  board  clearly  indicated  action  under  the  au- 
thority granted  for  making  general  street  improvements,  by 
subd.  11,  sec.  893,  to  be  paid  for  out  of  the  general  street  im- 
provement fund,  in  respect  to  which  no  irregularity  was  sug- 
gested or  found.    McCullough  v.  Campbellsport,  334 

4.  In  the  absence  of  any  law  giving  owners  of  real  estate  adjoining 

a  public  street  or  highway  a  right  to  recover  damages  from 
the  municipality  on  account  of  a  change  of  grade,  no  damages 
are  recoverable,  unless  the  premises  of  the  adjoining  owner 
have  been  injured  by  the  negligence  of  the  municipality.    Ibid. 

5.  In  the  absence  of  any  law  giving  owners  of  real  estate  adjoining 

a  public  street  or  highway  a  right  to  damages  against  a  munici- 
pality on  account  of  a  change  of  grade,  such  change  of  grade  is 
not  the  taking  of  private  property  for  public  use.  Ibid. 

Defects  in  bridges  and  culverts:  Damages. 

6.  Plaintiffs'  brick  yard  was  flooded,  and  injury  done  to  the  yard 

and  personal  property  thereon.  The  flood  was  caused  by  the 
negligence  of  defendant  in  so  constructing  a  culvert  that  it  was 
Inadequate  for  the  usual  flow  of  water  from  ordinary  rain  falls 
and  from  melting  snows.    Held,  that  money  expended  for  cart- 
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ing  off  refuse,  and  cleaning  up,  leveling  and  restoring  the  yard 
was  a  proper  element  of  damage,  although  the  evidence  failed 
to  specify  the  items  of  expense,  and  the  court  elsewhere  found 
that  plaintiffs  had  negligently  contributed  to  the  loss  of  some 
slabs  and  wood.    Davelaar  v,  Milwaukee,  413 

7.  In  such  case,  it  further  appeared  that  plaintiffs  had  a  quantity 
of  dry  clay  for  making  pressed  brick,  which  became  saturated 
with  water  and  reduced  to  mud,  thereby  destroying  it  for  such 
use.  Held,  that  plaintiffs  were  entitled  to  recover  the  expense 
of  drying  and  housing  such  dry  clay.  Ibid. 

S.  In  such  case,  it  appeared  that  plaintiffs  submitted  their  business 
enterprise  to  the  control  and  management  of  an  association,  by 
which  the  output  of  their  yard  was  regulated.  Held,  that  the 
court  was  Justified  in  refusing  to  allow  damages  for  the  inter- 
ruption of  their  business.  Ibid. 

Same:  Sidewalks:  Defects  causing  injury:  Charter  provisions:  Dis- 
allowance of  claim:  Appeal. 

9.  A  complaint  in  an  action  a^lnst  a  city,  after  alleging  the  incor- 
poration thereof,  the  defect  in  a  sidewalk,  and  the  injuries  re- 
ceived by  plaintiff  by  reason  of  such  defect  and  the  manner  in 
which  they  were  received,  alleged  in  detail  the  presentation  of 
notice  of  the  injury  as  required  by  sec.  1339,  Stats.  1898;  the 
due  filing  of  the  claim  for  damages,  the  nonaction  thereon  for 
sixty  days  by  the  common  council,  and  the  giving  of  the  no- 
tice of  and  bond  upon  appeal,  as  required,  but  failed  to  allege 
that  the  clerk  had  made  his  return  to  the  circuit  court  of  the 
proceedings,  etc.  Held,  that  it  was  not  necessary  to  allege  in 
the  complaint  the  making  and  filing  of  the  clerk's  return  in 
response  to  the  appeal,  since  the  court  had  Jurisdiction  for 
some  purposes  upon  the  perfecting  of  the  appeal,  although  it 
did  not  have  power  or  Jurisdiction  to  try  and  determine  the 
cause  until  the  return  was  made  and  filed.  Horan  v.  Eau 
Claire,  86 

Vegligence:  Injuries  to  employees. 

10.  A  city  was  empowered  by  its  charter  to  organize  a  fire  depart- 
ment, to  be  composed  of  such  officers  and  men  as  should  be  re- 
quired and  employed  in  the  management  and  conduct  of  its  fire 
apparatus,  to  establish  rules  and  regulations  for  such  depart- 
ment, to  purchase  material,  and  to  equip  and  run  such  depart- 
ment, including  the  power  to  employ  the  officers  and  men  speci- 
fied, and  all  other  necessary  help.  Plaintiff,  in  the  employ  of  a 
coal  dealer,  was  assisting  in  weighing  coal  purchased  by  the 
city  for  use  in  its  fire  department,  and  in  doing  so  it  was  neces- 
sary to  move  a  pair  of  scales.  B.,  an  employee  in  the  fire  de- 
partment of  the  city,  was  in  charge  of  a  tug  operated  and  con- 
trolled by  the  city,  to  which  the  coal  was  to  be  delivered,  and 
So  interfered  with  the  moving  of  the  scales  that,  without  the 
fault  or  neglect  of  plaintiff,  they  fell  and  injured  plaintiff. 
Held: 

(1)  B.,  at  the  time  of  the  injury,  was  acting  within  the  scope 
of  his  employment. 

(2)  The  city  was  engaged  in  the  performance  of  a  public  serv- 
ice, from  which  it  derived  no  special  benefit  or  advantage  in  its 
corporate  capacity,  but  which  it  was  bound  to  see  performed  in 
pursuance  of  a  duty  imposed  by  law  for  the  general  welfare  of 
its  inhabitants,  and  was  not  liable  for  the  personal  injury  oc- 
casioned by  the  negligence  of  B.    Manske  v.  Milwaukee,       172 
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MuTQAL  Mistake.  See  Compromise  and  Settlement,  4.  Contbacts,  2. 
Specifio  Pebfobmance,  4. 

Names.    See  Evidence,  8. 

NAVIGABLE  WATERS. 
See  Boundaries.    Trespass. 

1.  The  grant  of  lands  on  the  bank  of  a  navigable  stream,  made  with- 

out limitation  or  reservation  as  to  adjacent  islands,  vests  in 
the  purchaser  the  title  to  any  unsurveyed  islands  lying  between 
the  bank  and  the  thread  of  the  stream.    Sliter  v.  Carpenter, 

57& 

2.  Plaintiff  and  his  assignors  were  the  owners  of  the  lands  on  the 

south  bank  of  a  navigable  river  opposite  which  was  an  unsur- 
veyed island,  the  main  body  of  which  island  lay  south  of  the 
thread  of  the  stream.  Defendant  entered  on  this  island  and 
cut  timber  on  that  part  of  the  island  lying  near  the  south  bank 
of  the  river.  No  separation,  by  conveyance,  of  the  island  from 
the  bank  was  shown.  Held,  that  the  plaintiff  was  entitled  to 
recover  from  the  defendant  the  value  of  the  timber  cut  and 
removed  therefrom.  Ihid, 

Navigation.    See  Admiralty. 

NEGLIGENCE. 

Ads  and  omissions  constituting  negligence:  Personal  conduct.  See 
Action.  Appeal,  37.  Bills  and  Notes,  10,  11.  Equity,  1.  Es- 
toppel, 1.    Negligence,  5.    Street  Railways.    Trial,  4-6,  14,  16. 

1.  In  an  action  for  personal  injuries,  the  evidence,  stated  In  the 

opinion,  is  held  to  sustain  a  finding  that  want  of  ordinary  care 
and  prudence  on  the  part  of  the  defendant  was  not  the  proxi- 
mate cause  of  plaintiff's  injury.  Lightfoot  v.  Winnebago  Trac- 
tion Co,  47^ 
Same:  Dangerous  substances  and  structures.  See  Highways,  2-6. 
Master  and  Servant,  1-3,  5.  Municipal  Corporations,  4-9. 
Railways,  6. 

2.  In  an  action  for  personal  injuries  to  an  infant  alleged  to  have 

been  occasioned  by  defendant's  negligence  in  leaving  within 
the  reach  of  such  child  a  wire,  in  such  position  that  it  came  in 
contact  with  a  heavily  charged  electric  wire,  the  evidence, 
stated  In  the  opinion,  is  held  to  show  that  defendant  was  guilty 
of  a  negligent  act,  from  which  an  injury  to  another  was  to  be 
anticipated  as  a  natural  and  probable  result.    Nagle  v.  Hake, 

256 

3.  In  an  action  for  personal  Injuries  sustained  by  coming  In  con- 

tact with  a  wire  charged  with  electricity,  a  witness  testified 
to  examining  the  wire  and  its  fastenings.  Held,  that  it  was 
not  error  on  cross-examination  to  strike  out  an  affirmative  an- 
swer to  an  Inquiry  as  to  whether  the  wire  was  fastened  to  the 
insulator  in  the  usual  way.  Such  would  be  the  presumption, 
in  the  absence  of  any  evidence.  Ibid. 

4.  In  an  action  for  personal  injuries  to  an  eight-year-old  infant  oc- 

casioned by  coming  in  contact  with  a  live  wire,  where  it  ap- 
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peared  that  both  the  father  and  mother  knew  of  the  wire  before 
the  Injury,  it  is  not  error  to  sustain  an  objection  to  a  question 
asked  defendant,  as  to  whether  the  mother  objected  to  the  de- 
fendant's placing  the  wire  where  he  did.  Ibid, 

5.  In  such  case,  it  is  not  error  to  permit  the  father  and  mother  to 
testify,  against  objections,  that  no  one  told  them  the  wire  was 
dangerous,  and  that  they  did  not  know  that  it  might  become 
dangerous.  Such  testimony  is  compet'ent  as  bearing  on  the 
question  of  the  parents'  negligence.  Ihid. 

•6.  Where  an  eight-year-old  child  was  injured  by  coming  in  contact 
with  a  telephone  wire,  which  had  been  negligently  allowed  to 
come  in  contact  with  heavily  charged  electric  and  trolley  wires, 
evidence  of  an  engineer  employed  by  the  light  and  railway  com- 
pany as  to  the  voltage  carried  on  its  electric  light  and  trolley 
wires;  as  to  the  effect  of  contact  between  wires;  as  to  the  in- 
sulation of  wires  and  the  absence  of  guard  wires,  and  other 
facts  tending  to  show  the  condition  of  the  various  wires  In  the 
vicinity  at  the  time  of  the  injury,  is  admissible.  Ibid, 

I.  In  an  action  for  injuries  from  a  telephone  wire  heavily  charged 

with  electricity  by  coming  in  contact  with  a  live  wire,  where 
a  witness  had  testified  on  direct  examination  that  a  certain 
wire,  maintained  at  a  certain  point,  was  covered  with  what  was 
called  "weather-proof"  insulation,  it  was  not  error  to  exclude  as 
improper  cross-examination,  questions  as  to  whether  additional 
insulation  would  not  be  safer;  whether  there  would  not  be  less 
danger  in  case  of  contact  with  another  wire,  and  whether  it 
was  not  customary  to  place  guard  wires  over  such  wires  to  pre- 
vent contact.  Ibid, 

.'Same:  Condition  and  use  of  property. 

8.  One  may  be  as  careless  as  he  pleases  with  reference  to  his  own 

property  and  not  be  charged  with  negligence  in  law,  unless  an 
ordinarily  prudent  person  might  reasonably  anticipate  that 
such  carelessness  might  probably  result  in  injury  to  others. 
Knickel  v,  C.  d  N,  W.  R.  Co.  327 

Proximate  cause.     See  Damages,  2-4.     Master  and  Servant,   1-3. 
Negligence,  1,  12.    Tbial,  4,  6. 

Contributory  negligence.    See  Highways,  2.    Stbeet  Railways,  4-7. 

9.  Reasoning  is  not  due  care  when  opportunity  for  observation  ex- 

ists.   Ooldmann  v.  Mihcaukee  E.  R.  d  L.  Co.  168 

10.  It  may  be  the  most  obvious  negligence  to  exercise  a  clear  right, 
and,  if  so,  and  contributing,  it  precludes  recovery.  Ibid. 

II.  Mere  carelessness  does  not  prevent  recovery  for  the  negligent 

acts  of  another,  unless  an  ordinarily  prudent  man  would  have 
anticipated  probability  of  some  injury,  nor  can  it  defeat  the 
action  unless  it  did  in  fact  contribute  to  the  injury.  Lynch  v. 
Waldwick,  351 

12.  Where  the  jury  have  found  that  the  defendant's  negligence  was 

not  the  proximate  cause  of  the  plaintiff's  injury,  it  is  unneces- 
sary to  consider  the  question  of  contributory  negligence.  Light- 
foot  V.  Winnebago  Traction  Co.  479 

Same:  Imputed  negligence. 

13.  In  this  state,  the  driver  of  a  private  conveyance  is  the  agent  of 

the  person  in  such  conveyance,  and  the  driver's  negligence,  if 
it  contributes  to  the  injury  complained  of  by  such  person,  will 
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defeat  the  action,  and  it  is  not  error  to  so  instruct  the  jury. 
Lightfoot  V.  Winnebago  Traction  Co.  497 

Wanton  and  wilful  injury:  Gross  negligence.    See  Action. 

14.  The  term  "negligence"  by  Itself  suggests  only  Inadvertence  or 

want  of  ordinary  care,  and  however  great  may  be  the  degree 
of  such  want  of  care,  so  long  as  the  element  of  inadvertence  re- 
mains, wilfulness  is  excluded.  Rideout  v.  Winnebago  Traction 
Oo.  297 

15.  The  term  "gross  negligence"  signifies  wilfulness.    It  involves  in- 

tent, actual  or  constructive,  which  is  a  characteristic  of  crim- 
inal liability.  If  one  Is  guilty  of  inadvertence  causing  injury 
to  another,  that  one's  fault  is  denominated  *want  of  ordinary 
care.  If  one  is  guilty  of  wilful  misconduct  causing  actionable 
injury  to  another,  the  former's  fault  is  denominated  "gross 
negligence."  Ibid, 

16.  Since  in  the  first  case  suggested  intention  to  do  the  Injury,  actual 

or  constructive,  must  be  absent  and  in  the  second  case  present, 
a  complaint  using  language  to  describe  defendant's  fault  ap- 
propriate to  both  species  of  misconduct,  as  if  they  occurred  at 
one  and  the  same  time,  and  that  one  included  the  other,  is  luj 
definite  and  uncertain.  Ibid. 

17.  Gross  negligence  does  not  include  ordinary  negligence,  and  proof 

of  the  former  does  not  prove  but  rather  disproves  the  latter. 

Ibid. 

Negotiable  Insteuments.  See  Bills  and  Notes.  Estoppel,  2.  Mobt- 
GAQES,  2,  7.    Principal  aijd  Surety,  1,  2. 

NEW  TRIAL. 
See  Appeal,  10.    Assault  and  Battery,  9.    Trial,  17-24,  27,  28. 

1.  When  a  new  trial  is  granted  without  the  imposition  of  terms, 

it  raises  a  presumption  that  the  court  deemed  the  verdict  per- 
verse, which  is  overcome  if  the  record  discloses  some  evidence 
to  sustain  the  verdict.    Wolfgram  v.  Schoepke,  19 

2.  In  such  case,  unless  there  is  an  abuse  of  discretion,  the  order 

will  be  sustained,  except  in  respect  of  the  failure  to  Impose 
terms.  Ibid. 

Nominal  Damages.    See  Dead  Bodies. 

Nonresidence.    See  Evidence,  8-10,  15,  16. 

Nonsuit.    See  Trial,  30. 

NoNXJSER.    See  Municipal  Ck)RPORATiONS,  2. 

Notice.  See  Highways,  4,  5.  Insurance,  2,  4,  14.  Judgments,  1,  3. 
Life  Estates,  1.  Mechanics'  Liens,  1-6.  Mortgages,  2. 
Sales,  2.    Trial,  1,  3. 

Obstructions.    See  Highways,  1. 

Occupants.    See  Tax  Titles,  2. 

Occupation.    See  Adverse  Possession.    Appeal,  27. 

Offer.    See  Mechanics'  Liens,  4. 

ft 

Officers.  See  Assault  and  Battery,  10.  Clerks  of  Courts.  Cor- 
porations, 8-11.  Evidence,  14.  Highways,  5.  Taxation. 
Trial,  10,  24. 
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Offset.  See  Appeal,  31.  Liens,  2.  Pbincipal  aivd  Stjbett,  1,  2.  Set- 
off. 

Opinion  Evidence.    See  Evidence,  4. 

Option.    See  Tmal,  17-21. 

OusTEB.    See  Evidence,  2. 

Owners.    See  Tax  Titles,  2. 

Pabent  and  Child.  See  Adoption.  Compbomise  and  Settlebcent,  3. 
Descent  and  Distbibution,  1-4.    Negligence,  4-6. 

Pabol  Evidence.  See  CJompbomise  and  Settlement,  2.  Descent  and 
Distbibution,  3,  5.    Insubance,  8. 

Pasties.  See  Bastabdy,  1,  2,  4.  Dead  Bodies.  Judgments,  2,  3. 
Pleading,  2.    Taxation,  18. 

PARTITION. 

1.  Under  the  section  of  the  statutes  goyemlng  partition  (sec  3101, 

Stats.  1898),  a  widow  in  possession  of  the  homestead,  and  hav- 
ing unassigned  dower  in  the  other  real  estate,  cannot  maintain 
an  action  of  partition  against  the  heirs  of  the  husband.  DUrich 
V,  Ullrich,  176 

2.  Such  want  of  right  in  the  surviving  widow  to  maintain  an  action 

of  partition  is  not  changed,  either  expressly  or  by  implication, 
in  the  enactment  of  ch.  336,  Laws  of  1899,  or  of  ch.  280,  Laws 
of  1903.  Ibid. 

Pabt  Pebfobmange.    See  Fbauds,  Statute  of,  3,  5,  6. 

Pabty  Aggbieved.    See  Appeal,  2.    Limitation  of  Actions. 

Payment.    See  Bills  and  Notes,  9-11.    Liens,  2,  3.    Sales,  4. 

Pensions.    See  Municipal  Cobpobations,  1. 

Pebsonal  Injubies.  See  Appeal,  37.  Compbomise  and  Settlement,  3. 
Highways,  2-5.  Masteb  and  Sebvant.  Municipal  Cobpoba- 
tions, 4-9.    Negligence.    Stbeet  Rah-ways.    Tbial,  4-6,  14,  16. 

Pebvebsity  in  verdict.    See  Tbl\l,  17-21. 

PLEADING. 

Complaint  See  Action.  Bastabdy,  1.  Custom  and  Usage,  4.  Dead 
Bodies.  Indictment  and  Infobmation.  Insubance,  10.  Mu- 
nicipal Cobpobations,  9.    Negligence,  16.    Quo  Wabbanto,  1. 

Same:  Statutory  allegations, 

1.  Where  a  statute  imperatively  requires  a  complaint  to  state  a 

certain  fact,  such  averment  is  essential  to  the  cause  of  action. 
State  ex  reh  Leonard  v.  Rosenthal,  442 

Answer.  See  Admiralty.  Ejectment,  1-3.  Garnishment,  5.  Me- 
chanics' Liens,  9. 

Counterclaim^    See  Appeal,  31,  35.    Pleading,  2-5.    Tax  Titles,  7. 
Issues  "between  defendants:  Cross-complaint, 

2.  The  orderly  way  of  presenting  a  controversy  between  defendants 

is  by  way  of  answer  containing  the  essential  allegations  of  a 
cross-complaint  as  provided  in  sec.  2883,  Stats.  1898.  While 
it  is  better  pleading  to  denominate  such  part  of  the  answer  a 
"cross-complaint,"  in  analogy  to  the  requirements  in  case  of 
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a  counterclaim,  failure  to  so  denominate  the  allegations  of  the 
answer  is  effectually  waived  hy  voluntarily  answering  the  same. 
Schneider  v,  Reedp  'i- 

Demurrer.    See  Appeal,  35.    Ba8tajh>7,  1.    Dead  Bodies.    Quo  Wab- 

BANTO. 

Amendments,    See  Mechanics'  Liens,  7,  9. 

3.  Under  the  facts  stated  in  the  opinion,  it  is  held  that  it  was  not 

an  abuse  of  discretion  to  refuse  to  allow  a  counterclaim  to  be 
amended  so  as  to  allege  a  local  custom.  John  O'Brien  Lumber 
Co.  V.  Wilkinson,  272 

4.  Defendants  counterclaimed  for  the  balance  due  on  the  sale  and 

delivery  of  a  locomotive,  which  the  undisputed  evidence  showed 
had  been  mortgaged  to  plaintiff  to  secure  the  repayment  of  cer- 
tain advances  made  to  defendants  on  a  logging  contract  The 
locomotive  was  thereafter  sold  by  the  mortgagee  at  public  sale 
to  a  third  person  for  less  than  the  debt.  The  debt  for  which 
the  mortgage  was  given  had  not  been  paid.  Held,  that  it  was 
not  error  to  refuse  an  amendment  to  the  counterclaim  alleging 
that  plaintiff  had  appropriated  and  converted  the  proceeds  to 
its  own  use.  Ibid, 

Defects  and  objections:  Waiver. 

5.  Where  a  defendant  treated  the  allegations  of  his  counterclaim 

as  at  issue  by  proceeding  with  the  trial  until  the  close  of  the 
evidence  before  suggesting  that  there  was  no  reply,  he  thereby 
waived  the  objection.    Northern  Supply  Co.  v.  Wangard,         1 

Poucbmen's  Pension  Fund.    See  Municipax  CJobpoeahons,  1. 

Possession.  See  Advebse  Possession.  Bills  and  Notes,  9-11.  Pbix- 
ciPAL  and  Agent,  1.    Tax  Titles,  4-7. 

Pbactice.  See  Action.  Admiralty.  Adoption.  Adverse  Possession. 
Appeal.  Assault  and  Battery.  Bastardy.  Certiorari.  Com- 
promise AND  Settlement.  Costs.  Criminal  Law.  Ejectment.. 
Election  op  Remedies.  Equity.  Escape.  Evidence.  Garnish- 
ment. Indictment  and  Information.  Intoxicating  Liquors. 
Judgments.  Liens.  Mortgages.  New  Trial.  Partition. 
Pleading.  Quo  Warranto.  Setoff.  Signatures.  Trespass. 
Trial.    Wills.    Witnesses. 

Prejudice.    See  Witnesses,  10, 11. 

Premiums.    See  Insurance,  14,  15.    Trusts  and  Trustees,  5. 

Presumptions.  See  Boundaries,  2.  Custom  and  Usage,  3,  4.  Evi- 
dence, 1,  2,  20.  Negligence,  3.  New  Trial,  1.  Principal  and. 
Agent,  1.    Sales,  7.    Taxation,  3. 

PRINCIPAL  AND  AGENT. 

See  Brokers.    Corporations,  11.    Insurance,  1-4.  Mortgages,  2.    Re- 
plevin.   Sales,  9, 10.    Setoff,  3.    Trial,  1. 

1.  While  the  facts  of  possession  and  control  of  a  principal's  prop- 
erty by  an  agent  may  be  evidence  to  show  authority  to  selU 
such  evidence  cannot  be  made  the  basis  of  a  presumption  that 
the  agent  might  exchange  the  property  of  his  principal,  whereby 
the  transferee,  claiming  through  the  transaction,  can  resist  re- 
covery of  It  by  the  true  owner.    Roberts  v.  Francis,  78 

Vol.  123—46 
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2.  Ratification  of  a  transfer  of  property  by  an  agent  cannot  arise 
while  the  principal  is  in  ignorance  of  the  transaction,  and 
when,  after  knowledge  of  the  transfer,  it  Is  persiatently  repu- 
diated. Ibid. 

PRINCIPAL.  AND  SURETY. 

See  BxECUTOBS  and  Aoministiultobs,  6,  7. 

1.  Where  a  depositor  in  a  bank  is  indebted  to  the  bank  on  a  prom- 

issory note,  signed  also  by  a  surety,  a  failure  by  the  bank  to 
exercise  its  right  to  offset  the  depositor's  credit  against  the 
note  does  not  operate  as  a  full  discharge  of  the  surety's  obli- 
gation, but  only  to  the  extent  of  the  amount  of  the  maker's 
credit  with  the  bank.    Lowe  v.  Reddan,  90 

2.  In  such  case,  where  there  are  two  notes,  exactly  alike,  one  being 

the  note  in  suit,  it  is  not  error  for  the  court  to  apply  the 
maker's  credit,  one-half  to  each  note.  Ibid. 

3.  In  an  action  against  the  surety  on  a  bond  securing  certain  prom- 

issory notes  of  the  principal,  a  provision  of  the  bond,  that  "said 
notes  may  be  from  time  to  time  renewed  during"  the  term  of 
the  bond,  is  construed  to  mean  that  the  obligee  may  take  re- 
newals without  affecting  the  liability  of  the  surety,  and  not 
as  securing  to  the  principal  the  privilege  to  renew  from  time 
to  time  as  notes  fell  due  during  the  term  of  the  bond.  Honey 
School  Furniture  Co.  v.  Medary,  364 

Pbison  Breach.    See  Escape. 

Pbiviks.    See  Judgments,  2,  8. 

Production  of  Documents,  etc.    See  Evidence,  18-20. 

Promissory  Notes.    See  Bills  and  Notes.    EiSTOPPEL,  2.    Mortoages, 
2-7.    Principal  and  Surety,  1,  2. 

Promoters.    See  Corporations,  1-7. 

Proof  of  Loss.    See  Insurance,  5,  17,  18. 

PROPERTY. 

See  Bastardy,  1.    Dead  Bodies. 

A  trust  fund  provided  to  secure  the  support  of  a  married  woman 
is  property  in  the  true  sense  of  the  term,  although  it  be  in  such 
form  that  the  beneficiary  cannot  assign,  or  convey,  or  devise 
it,  or  use  it  in  any  manner  otherwise  than  that  specified  in  the 
terms  of  the  trust.    Meyer  v.  Meyer,  638 

Provocation.    See  Assault  and  Battery,  1,  7,  8,  10-12. 

Proximate  Cause.     See  Damages,  2-4.     Master  and  Servant,  1-3. 
Negligence,  1,  12.    Trial,  4,  6. 

Public  Policy.    See  Bastardy,  5,  7. 
Public  Use.    See  Municipal  Corporations,  5. 
Punishments.    See  Criminal  Law,  5. 
Punitive  Damages.    See  Assault  and  Battery,  7,  8. 
Purchasers.    See  Vendor  and  Purchaser. 
Quantum  Meruit.    See  Mechanics'  Liens,  9.    Sunday,  2. 
Quieting  Title.    See  Compromise  and  Settlement,  1,  2.    Tax  Titlbs, 
5,  7. 
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QUO  WARRANTO. 
See  Evidence,  15. 

1.  Under  Bee.  3468,  Stats.  1898,  proYiding,  among  other  things,  that 

in  actions  of  quo  toarrantOf  involving  title  to  a  public  office,  it 
shall  be  necessary  for  the  relator  to  state  in  his  complaint  the 
actual  number  of  legal  votes  cast  for  the  relator  and  for  the 
defendant,  a  complaint  which  states  the  actual  number  of  legal 
votes  cast  for  relator,  but  omits  to  state,  either  directly  or  by 
implication,  the  number  of  legal  votes  cast  for  the  defendant, 
is  fatally  defective,  and  a  demurrer  ore  tenus  thereto  should 
be  sustained.    State  ex  reh  Leonard  v.  Rosenthalf  442 

2.  In  quo  toarranto  to  try  title  to  an  elective  office  two  questions 

should  determine  the  case:  How  many  legal  votes  were  cfist 
for  the  relator,  and  how  many  legal  votes  were  cast  for  the 
defendant?  Ibid. 

RAILROADa 

Right  of  way:  Contracts:  Construction, 

1.  Under  the  provisions  of  a  contract  relating  to  the  construction 

of  a  spur  track  and  right  to  maintain  it  for  ten  years,  stated  in 
the  opinion,  it  is  held  that  until  the  plaintiff  elected  to  purchase 
and  pay  for  the  defendant's  structures  on  the  right  of  way, 
plaintiff  was  entitled  only  to  such  right  of  way  as  was  needed 
for  the  spur  track  for  the  ten-year  term,  or  until  completed 
cutting  and  transportation  of  defendant's  timber  within  that 
term.    Chicago,  M,  d  8t.  P.  B,  Co.  v.  H.  W.  Wright  Lumber  Co, 

46 
Same:  Farm  crossings. 

2.  Under  sec.  1810,  Stats.  1898,  the  suitability  and  convenience  of 

farm  crossings  is  to  be  considered  with  due  reference  to  the 
inconvenience  and  expense  to  the  railroad  company,  including 
the  possible  interruption  of  trains,  the  weakening  of  its  tracks, 
and  the  increase  of  the  hazard  of  accidents.  State  ex  reh  Jac- 
quith  17.  Wisconsin  Central  R.  Co.  651 

3.  Under  said  section,  under-crossings  may,  in  some  cases,  be  re- 

quired  of  a  railroad  as  essentia]  to  the  convenience  of  the  occu- 
pants of  the  land.  Ibid. 

4.  Under  mandamus  to  compel  a  railroad  company  to  maintain  and 

keep  open  an  already  existing  farm  crossing  for  cattle  under 
its  tracks,  the  evidence,  stated  in  the  opinion,  is  held  to  sus- 
tain findings  that  the  maintenance  of  such  under-crossing,  ade- 
quate for  relator's  cattle,  was  essential  to  his  occupancy  and 
operation  of  his  farm;'  that  the  existing  under-crossing  was 
suitable  and  convenient  in  the  sense  of  the  statute,  giving  all 
due  regard  to  the  inconvenience  and  expense  thereby  imposed 
on  the  railroad  company,  and  that  it  was  located  in  the  proper 
place,  whether  the  owner's  interest  or  the  company's  be  con- 
sidered. Ibid. 

5.  The  duty,  of  a  railroad  company  to  construct  and  maintain  such 

crossings  as  the  court  shall  determine  to  be  suitable  and  con- 
venient is  a  clear  legal  duty,  imposed  by  express  statute,  and 
may  be  enforced  by  m4indamus.  Ibid. 

Same:  Taxation  of  right  of  way,  etc.    See  Taxation,  1-3. 

Injuries  to  track,  etc.    See  Cbiminal  Law. 
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Injuries  to  passengers.    See  Damaqcs«  5.    Stbeet  Railways. 

Fires, 

6.  Defendant  railway  company  maintained  upon  its  right  of  way 
a  very  old  and  dilapidated  warehouse,  the  roof  never  haying 
heen  repaired  or  reshingled  in  about  thirty  years.  The  shingles 
and  roof  boards  were  rotted,  the  former  being  loose  and  curled 
up  and  in  many  places  missing  entirely,  so  as  to  expose  the 
roof  boards.  There  was  no  charge  of  defective  apparatus  or  of 
negligent  operation  thereof.  Defendant's  locomotive  communi- 
cated fire,  by  sparks,  to  such  warehouse,  which  fire,  aided  by 
a  high  wind,  was  communicated  to  plaintiff's  premises.  Held, 
that  the  Jury  were  warranted  in  finding  defendant's  conduct 
negligent,  if  the  other  element  of  reasonable  anticipation  of 
Injury  were  also  found.    Knickel  v.  O.  d  N.  W.  R.  Co,  32T 

Railway  Bonds.    See  Tbustb  aivd  Trustees,  4. 

Ratificatioit.    See  Principal  and  Agent,  2.    Sunday. 

Real-Estate  Agents.    See  Brokers. 

Real  Party  in  Interest.    See  Bastardy,  1-4,  10. 

Real  Property.  See  Adverse  Possession.  Boundaries.  Compro- 
mise AND  Settlement,  1.  Dower.  Ejectment.  Life  Estates. 
Mechanics'  Liens.  Mortgages.  Municipal  Corporations,  2. 
Partition.  Specific  Performance,  n2.  Trespass.  Vendor  and 
Purchaser.    Wills,  3-5. 

Receipts.    See  Liens,  3. 

Receivers.    See  Mortgages,  3. 

Records.    See  Evidence,  17. 

Redemption.  See  Chattel  Mortgages,  1.  Tax  Titles.  Vendor  ani> 
Purchaser,  5,  7. 

Reference.    See  Appeal,  23. 

Reformation  of  Instruments.  See  Custom  and  Usage,  5.  Frauds,, 
Statute  of,  1,  3.    Specific  Performance,  4. 

Rehearing.    See  Appeal,  40. 

Release.    See  Compromise  and  Settlement,  1-4.    Liens,  3 

Relevancy.    See  Evidence,  3-12. 

Remainders.    See  Life  Estates.    Wills,  4,  6. 

Renewals.    See  Principal  and  Surety,  3. 

Rents.  See  Landlord  and  Tenant.  Life  Estates.  Mortgages,  3. 
Vendor  and  Purchaser,  3-7.    Wills,  5. 

REPLEVIN. 

See  Chattel  Mortgages.    Evidence,  18. 

Where  an  agent  has  made  a  transfer  of  his  principal's  property 
in  exchange  for  other  property,  and  the  transferee  refuses  its 
surrender,  but  claims  to  hold  and  retain  it  as  owner  under 
the  transfer,  it  is  not  necessary  for  the  principal  to  tender  re- 
turn of  the  property  received  by  his  agent  before  x;ommencing 
an  action  of  replevin.    Roberts  v.  Francis,  7S 

Representations.    See  Sales,  10. 

Refutation.    See  Assault  and  Battery,  3-6.    Witnesses,  11. 

Requests  fob  Instructions  to  Jury.    See  Trial,  14-16. 
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Bes  Adjitdicata.  See  Appeal,  3&-40.  Cobpobations,  10.  ElLEcnoN 
OF  Remedies.  Judgments,  2,  8.  Mechaiyicb'  Ljxns,  10.  Mobt- 
OAOES,  8.    Taxation,  1. 

Hbsale.    See  Mobtoages,  9. 

Rescission.  See  Contracts,  6.  Sales,  11.  Vendob  and  Pubchaseb, 
1,2. 

Res  GESTic.    See  Eyidencb,  14.    Highways,  5. 

Residence.  See  Executobs  and  Administbatobs,  1.  Evidence,  8-10, 
15, 16. 

Right  of  Wat.    See  Rahjioads,  1-5.    Stbeet  Railways,  3. 

Rules  of  Coubt. 

Circuit  Court  Rule  VIII  (Appearance),  147. 

SALES. 

Hequiaites  and  validity.    See  Appeal,  28. 

Construction  of  contract.    See  Evidence,  7.    Setoff.    Tbial,  1,  3. 

1.  Under  a  written  contract  plaintiff  sold  defendant,  a  retail  grocer, 

a  quantity  of  "good"  potatoes.  Held,  that  this  called  for  pota- 
toes of  good  merchantable  quality  having  at  least  ordinary  keep- 
ing qualities,  but  that  there  was  no  implied  warranty  that  they 
would  be  fit  for  the  purpose  for  which  they  were  bought,  the 
only  warranty  being  that  the  potatoes  delivered  in  execution 
of  the  contract  were  free  from  latent  defects  rendering  them 
not  such  potatoes  as  the  contract  called  for.  Northern  Supply 
Co.  V.  Wangard,  1 

2.  Upon  a  sale  of  "good"  potatoes  to  a  retail  grocer,  known  to  be 

such  by  the  vendor,  the  latter  was  chargeable  with  knowledge 
of  the  probability  that  the  potatoes  sold  would  be  mixed  with 
others  and,  if  liable  soon  to  decay,  would  injure  such  others, 
and  may  therefore  be  held  liable  for  such  injury  to  the  vendee's 
other  potatoes  resulting  from  breach  of  the  contract  in  deliver- 
ing potatoes  which  were  not  such  as  the  contract  called  for. 

lUd. 

3.  In  such  a  case  the  vendee  cannot  complain  of  a  verdict  finding 

that  fifty  bushels  of  other  potatoes  were  spoiled  by  mingling 
those  sold  with  them,  on  the  ground  that  the  undisputed  evi- 
dence showed  that  seventy-five  bushels  were  so  spoiled.      Ihid, 

name:  Entire  contract:  Cause  of  action. 

4.  The  provisions  of  the  contract,  as  to  payment,  construed,  and 

held  to  exclude  the  idea  that  a  delivery  of  all  the  shoes  was  a 
condition  precedent  to  recovery  for  any  portion  of  the  shoes 
delivered  and  accepted  under  the  contract.  Racine  Shoe  Mfg. 
Co.  V.  Badger  Mfg.  Co.  94 

B.  In  such  case,  plaintiff  had  the  right  to  maintain  an  action  for 
the  value  of  the  portion  delivered  according  to  the  contract, 
less  the  amount  which  might  be  due  to  defendant  for  disburse- 
ments and  losses.  Ibid. 

Performance  of  contract.    See  Damages,  J-4. 

Operation  and  effect:  When  title  passes. 

6.  Whether  or  not  title  to  a  stock  of  goods  sold  has  vested  in  the 
vendees  must  be  ascertained  from  the  terms  of  the  agreement. 
If  the  phraseology  employed  clearly  expresses  It;  but  if  it  can- 
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not  be  so  ascertained,  then  resort  must  be  had  to  the  conduct  of 
the  parties  as  explained  by  commonly  accepted  usages  in  deal- 
ing with  the  subject-matter.    Ro1>ert8  v.  MoWatty^  69S 

7.  On  the  exchange  of  a  stock  of  goods  forelands,  the  written  con- 

tract was  not  sufficiently  explicit  in  its  terms  to  declare  the  in- 
tention of  the  parties  as  to  when  title  to  the  goods  was  to  pass. 
In  submitting  this  question  to  the  jury,  an  instruction,  stated 
in  the  opinion,  is  liel6,  erroneous  in  that  it  amounted  to  a  di- 
rection that,  if  any  of  the  conditions  enumerated  in  the  in- 
struction were  found  to  exist,  then-  it  was  concl%L8ively  pre- 
sumed that  title  did  not  pass  until  the  conditions  had  been  per- 
formed. IhiA. 

8.  In  such  case,  proof  of  such  condition  is  received  and  submitted 

to  ascertain  whether  the  parties  intended  that  title  should  pass 
when  the  agreement  to  sell  was  made,  or  at  some  subsequent 
stage  of  the  transaction.  Language  in  Smith  v.  Wisconsin  I. 
Co.  114  Wis.  151,  explained.  Ihid, 

Warranties:  Agency.    See  Sales,  1,  2. 

9.  A  contract  of  sale  being  in  writing  and  containing  no  express 

warn^nty,  the  question  whether  the  vendor's  agent  who  made 
the  contract  had  authority  to  bind  his  principal  by  warranty 
is  immaterial.    Northern  Supply  Co.  v.  Wangard,  1 

10.  So,  also,  the  question  whether  certain  representations,  claimed 

to  have  been  made  by  the  agent  at  the  time  the  contract  was 
made,  were  statements  of  fact  or  mere  expressions  of  opinion. 
Is  immaterial.  Ihid. 

Same:  Rescission:  Election  of  remedies. 

11.  In  an  action  to  recover  damages  for  difference  in  value  of  a  war- 

ranted horse  received  in  trade  for  a  horse  of  plaintiff's,  under 
.  the  facts,  stated  in  the  opinion,  it  is  held  that  plaintifC  was 
shown  to  have  exercised  an  election  in  favor  of  a  rescission  of 
the  sale,  and  therefore  could  not  maintain  the  present  action. 
Smeesters  v.  Schroeder,  lift 

Schools  and  School  Districts.    See  Contbacts,  1. 

Self-Defense.    See  Assault  and  Batteby,  4,  6, 10-12. 

Sentence.    See  Escape,  8. 

Separate  Estate.    See  Bastasdt,  1.    Mobtoaqes,  7. 

Servants.    See  Mabteb  and  Servant. 

Service  of  notice.    See  Highways,  6.    Mechanics'  Liens,  5. 

SETOFF. 

See  Appeal,  31.    Liens,  2.    Principal  and  Surety,  1,  2. 

1.  Plaintiff's  assignor  was  in  the  habit  of  making  a  written  assign- 
ment of  its  monthly  account  against  defendant  for  castings  to 
the  plaintiff  bank,  and  sending  the  bill  so  assigned  to  the  pur- 
chasing agent  of  defendant,  who  returned  the  same  with  a 
signed  statement  acknowledging  the  receipt  of  such  account 
against  defendant,  stating  amount,  date  and  the  fact  of  its  as- 
signment. The  writing  further  stated:  "The  net  amount  there- 
of, after  deducting  cost  of  transportation  and  other  reasonable 
charges,  to  be  paid  to  said  bank  when  adjusted  and  due."  At 
the  same  time  plaintiff's  assignor  was  purchasing  from  defend- 
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ant  scrap  brass,  and,  at  the  time  said  assignor  made  a  voluntary 
assignment^  defendant's  accounts  for  scrap  brass  amounted  to 
one  half  of  the  bills  for  castings.  In  an  action  on  such  assigned 
accounts  defendant  sought  to  set  off  the  value  of  the  scrap  brass 
against  such  accounts,  and  offered  to  allow  Judgment  to  be  taken 
for  the  balance.  Held,  that  the  promise  to  pay  the  net  amount 
of  such  accounts  "after  deducting  cost  of  transportation  and 
other  reasonable  charges,"  excluded  other  deductions.  Batavian 
Bank  v.  M„  8t,  P.  d  S.  B,  M.  R.  Co.  389 

2.  In  such  case,  the  words  "other  reasonable  charges"  do  not  refer 

to  a  setoff  for  the  scrap  brass  sold.  Ihid, 

3.  In  such  case,  the  evidence  of  a  long-continued  course  of  business 

dealing  in  regard  to  such  accounts  by  the  purchasing  agent  of 
defendant,  is  held  sufDcient  to  create  an  apparent  authority  in 
the  purchasing  agent  to  make  such  agreement,  on  which  plaint- 
iff had  a  right  to  rely,  notwithstanding  the  by-laws  of  Uie  de- 
fendant conferred  no  such  power.  IMd, 

Settlejiknt.    See  Bastabdt»  5,  7-10.    Compbomise  and  Settlement. 

Shipping.    See  Admibaltt. 

SiDEWAUis.    See  Mxtnioipal  Cobposations,  9. 

SIGNATURES. 

1.  In  an  action  of  foreclosure  based  on  a  note  and  mortgage, — ^where 

the  defendant  has  in  his  verified  answer  denied  their  execution, 
and  alleged  that  the  instruments  are  forgeries  and  not  signed 
by  him, — under  sec.  4192,  Stats.  1898,  the  burden  of  proof  is  on 
the  plaintiff  to  prove  the  signature.    Ellis  v.  Hof,  201 

2.  In  an  action  of  foreclosure  based  on  a  note  and  mortgage,  alleged 

to  be  forgeries,  the  evidence  is  held  to -support  a  finding  that 
the  signatures  affixed  were  not  the  genuine  signatures  of  de- 
fendant. Ihid. 

Special  Vebdiot.    See  Appeal,  1.    Tbial,  22-24. 

SPECIFfC  PERFORMANCE. 
See  Fbaxtds,  Statute  of,  1. 

1.  When  the  right  sought  by  specific  performance  has  never  been 

refused,  no  decree  is  necessary,  and  the  dismissal  of  the  com- 
plaint is  proper.  Chicago,  M.  d  8t  P.  R,  Co.  v.  H.  W.  Wright 
Lumber  Co»  4S 

2.  Where  the  only  arrangement  as  to  the  price  of  lands  was  that 

the  purchaser  should  pay  what  the  land  was  worth,  and  that 
If  the  parties  could  not  agree,  the  price  was  to  be  settled  by 
arbitration,  one  essential  of  the  contract  is  left  wholly  uncer- 
tain, and  it  will  not  be  specifically  enforced.  Schneider  v.  Reed, 

488 

3.  An  agreement  to  arbitrate  will  not.be  specifically  enforced.  JJ>id. 

4.  A  court  of  equity  will  not  take  jurisdiction  to  compel  specific  per- 

formance of  a  verbal  agreement  to  make  a  valid  contract  of 
guaranty  where  it  would  not  reform  such  a  contract,  through 
mutual  mistake  defectively  reduced  to  writing.  Kowell  v. 
Smith,         ,  610 

Sfub  Tbacks.    See  Railboads,  1. 
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jSxANDABD  PoLioT.    See  Insurance,  11,  12. 

Statute  of  B'bauds.  See  Frauds,  Statute  of.  Landlord  and  Ten- 
ant, 2.    Sfecifig  Performance,  4. 

Statute  of  Limitations.    See  IiImitation  of  Actions. 

STATUTES. 

ConstitutioiKility.  See  Criminal  Law,  5.  Municipal  Corporations,  6. 
Trial,  17-21. 

ConstructUm,  See  Adoption.  Adverse  Possession,  2.  Appeal,  1, 
2, 11.  Bastardy,  1,  4-8.  Bills  and  Notes,  5,  7.  Chattel  Mort- 
gages, 2.  Clerks  of  Courts.  Costs,  1.  Criminal  Law.  De- 
scent and  DisTRisunoN,  1,  5.  Ejectment,  1,  2,  7.  Escape,  4. 
EiViDENCE,  17,  18.  Executors  and  Administrators,  5.  High- 
ways, 4,  5.  Indictment  and  Information.  Insurance,  1,  3, 
11,  16.  Intoxicating  Liquors,  1,  2.  Landlord  and  Tenant,  2. 
LncNS,  1,  4.  Limitation  of  Actions.  Mechanics'  Liens,  1,  6. 
Municipal  Corporations,  1,  3,  9,  10.  Partition.  Pleading,  1, 2. 
Quo  Warranto,  1.  Railroads,  2-5.  Signatures,  1.  Taxation, 
1,  9,  15,  16.  Tax  Titles,  1,  2,  6.  Trespass.  Trial,  29,  30. 
Trusts  and  Trustees,  2-4.    Witnesses,  5. 

Amendment,    See  Partition,  2. 

Repeal.    See  Partition,  2. 
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STATUTES  CITED,  Etc— con. 
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1941—43     - 
1941_47     . 

1941—49     - 
1941—64     - 
1977   . 
2074   - 
2081,  subd.  8 
2089   - 
2093   - 
2172   - 


473,477    Section   8088  - 


228,  229 
551.  554 

-  535, 536 

-  535, 536 

-  535.  537 

-  535, 537 
813,  316,  317 

-  223,  223 

-  223 
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3096 

8098  - 

8101  - 

3154  - 

8155  - 

8156  - 
8162  . 
8186  - 


-  86 

-  498 

-  500 
176-178 

-  236 

-  236 
236 

-  237 

-  638 
184-180,  397 


'Sections  2260-2269  (Ch.  101)    -    560 


3314  - 
218,222    Sections  3314-8347a  (Ch.  143)    18^ 

-  222  185,394,396 

-  189    Section   8315  -      178,  182,  184,  185 


Section  2203  - 
•*  2271  - 
**  2286  - 
"  2305  - 
**  2308  - 
•'  2316a . 
«  2341  - 
Sections  2342-2344  - 
Section  2345  - 
2443    - 

2607  - 

2608  . 
2643  - 
2608  . 
2765  - 
2811a- 
2829  - 
2832  - 
2853  - 
2858  - 
2863 
2883 
2920 
3039 
3048 
3069 
3075 
8087 
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560  Sections  3320-3322  - 

-  297  "         3329-33426 

-  604,605  Section   3468   - 

-  533  «*         8806   - 

-  532  "         3815    - 

-  273  "         3816   - 

-  545. 620  •*         3817    - 

-  620  "         3959    - 
538,  543,  620  Sections  4021,  4022  - 
209,213,242  Section   4023   - 


-  139,  539,  543 

-  538, 543 

-  147 

-  305 

-  619 

-  -   -   88 

-  806 

-  147 

-  354 

-  311 
557,  561,  578,  581 

-  488. 496 

-  87,  43,  44 . 

-  233,  235 

-  488,  494 
19.  21 

.   36 
37,  43 
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4024  - 
4163  . 
4183  - 
4192  - 
4207  . 

4213  - 

4214  - 
4214,  subd. 
4214,   " 
4222  - 

4222,  subd.  7 
4380  - 
4440  - 
4440a 
4490  - 
4494  - 
4926  - 
4972  - 


-  897 

-  fJ>5 

-  407 

-  442,  446 

-  242 

-  243 

-  243 

-  243 

-  296 

-  606 
604,  606.  607 
603.  606,  607 

-  443 
78,83 

-  201.  204 

-  425 

-  425 

-  425 

-  419, 426 

-  419,  426 

-  670 

-  648 
267,  269,  271 

-  267,  270 

-  267,  270 

31-35 
81,  32,  34.  35 

-  470 

-  545 


Stipulated  Premium.    See  Insurance,  16. 

Street  Railway  Bonds.    See  Trusts  and  Trustees,  4. 

STREET  RAILWAYS 

Injuries  to  persons  on  or  near  tracks. 

1.  Due  care  in  approaching  a  railway  track  can  be  satisfied  only 

by  full  use  of  the  senses  of  sight  and  hearing  at  the  last  mo- 
ment of  opportunity  before  passing  the  line  between  safety  and 
peril.    Goldmann  v.  Milwaukee  E,  R.  d  L.  Co.  168 

2.  A  traveler  crossing  a  railway  track  cannot  rely  on  any  assump- 

tion that  a  car  is  moving  at  a  reasonable,  or  any  other,  rate  of 
speed,  where  he  has  opportunity  to  observe  the  contrary.    Ibid. 
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3.  No  right  of  way  can  bo  said  to  exist  in  favor  of  a  traveler  cross- 

ing a  railway  track  when,  as  established  by  the  result,  some 
diminution  of  the  speed  of  the  car  was  necessary  to  enable  him 
to  pass  in  safety.  IhidL 

4.  Under  the  facts,  stated  in  the  opinion,  plaintiff  was  held  guilty 

of  contributory  negligence  precluding  recovery.  Ibid, 

5.  In  an  action  against  a  street  railway  company  for  personal  in- 

juries, under  the  facts,  stated  in  the  opinion,  it  was  not  error 
to  allow  a  witness,  called  by  defendant,  who  was  familiar  with 
wood  wagons  in  common  use,  to  testify  to  the  height  of  an  ordi- 
nary wood  wagon.  Such  testimony  was  the  best  evidence  the 
defendant  could  give  under  the  circumstances.  Lightfoot  v. 
Winnebago  Traction  Co.  47^ 

6.  In  such  case,  it  is  not  prejudicial  error  for  the  trial  judge  to 

remark,  in  overruling  an  objection  to  a  question  calling  for 

the  height  of  a  wood  wagon  by  actual  measurement,  that  the 

•  fact  that  it  was  a  wood  wagon  was  the  only  information  the' 

Jury  had  gotten  from  the  testimony.  Ihid. 

7.  In  an  action  for  personal  Injuries  received  by  collision  with  a 

street  car,  instructions  to  the  jury  on  the  duties  of  a  traveler^ 
stated  in  the  opinion,  are  held  to  have  informed  the  jury  that 
the  defendant  was  only  responsible  for  the  misconduct  of  its 
motorman,  and  not  for  the  misconduct  of  others  over  whom 
it  had  no  control.  Ibid, 

Streets.    See  Municipal  Corporations,  2-6,  9. 

SuBcoNTSAGTORS.    See  Mechanics'  Liens,  5,  6. 

Subrogation.    See  Life  Estates,  3-5. 

SUNDAY. 

1.  Where  a  contract  is  void  because  executed  on  Sunday,  acts  of 

subsequent  recognition  do  not  constitute  ratification  of  the 
original  contract.  Such  contract  is  abeolutely  void  and  in- 
capable of  ratification.    Sherry  v.  Madler,  621 

2.  Where  a  contract  to  build  a  house  is  void  because  executed  on 

Sunday,  and  the  house  has  been  built,  the  contractor,  on  proper 
pleadings,  may  prove  either  that  a  new  contract  was  made,  or» 
in  the  absence  of  such  contract,  the  reasonable  value  of  the 
labor  and  materials  which  went  into  the  house.  Ibid, 

Supervisor  of  Assessments.    See  Taxation,  2.    Witnesses,  1. 

Sureties.    See  Executors  and  Administrators,  6,  7.    Principal  and 
Surety. 

Surplusage.    See  Indictment  and  Information. 

Surrender.    See  Corporation i^,  11.    Landlord  and  Tenant,  2.    Ven- 
dor AND  Purchaser,  1,  2. 

TAXATION. 
Exemptions:  Railroads. 

1.  In  an  action  to  set  aside  certain  taxes  levied  on  plaintiff's  lands^ 
it  appeared,  among  other  things,  that  in  a  former  action  be- 
tween the  same  parties  and  involving,  in  part,  the  same  lands, 
the  court  concluded  as  matter  of  law  that  each  tract  was  ex- 
empt from  taxation.  Held,  that  so  long  as  the  facts  as  to  the 
use  of  the  parcels  remained  the  same,  the  question  as  to  their 
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being  exempt  from  taxation  was  settled  between  the  parties- 
and  could  not  be  reopened.  OhiQogo,  M,  d  St,  P,  R.  Co,  v,  Ra- 
cine, 102 

2.  In  such  case,  where,  in  reply  to  the  court's  question,  defendant 

stated  it  had  no  proof  to  offer  as  to  a  changed  condition  or 
difference  of  use  of  any  parcel  included  in  the  comptaintf  it  was 
not  error  to  sustain  plaintiffs  objection  to  the  introduction  of 
any  evidence  by  defendant.  Ihid. 

3.  In  such  case,  the  court  was  justified  in  assuming  from  such 

statement  of  defendant,  that  as  to  an  additional  parcel,  not  in- 
cluded in  the  former  action,  it  had  no  additional  proof  to  offer. 

Ihid. 
Assessment:  Supervisor  of  assessments, 

4.  The  supervisor  of  assessments  is  not  authorized  to  make  assess- 

ments, or  substitute  his  judgment  for  that  of  the  assessor. 
State  ex  reh  N,  G,  Foster  Lumber  Co.  v.  Williams,  61 

Same:  Board  of  review:  Valuation:  Evidence.    See  Cebtiobari,  1,  2. 

5.  On  certiorari  to  a  board  of  review,  in  the  absence  of  evidence 

to  impeach  it,  the  assessor's  valuation  is  presumed  to  be  cor- 
rect, and,  upon  the  evidence  produced  to  support  or  overcome 
that  presumption,  no  mistake  or  error  of  the  board,  honestly 
made  in  deciding  thereon  according  to  their  judgment,  war- 
rants judicial  review  of  the  decision.  State  ex  rel,  y.  C.  Fos- 
ter Lumber  Co.  v.  Williams,  61 

6.  In  such  case,  the  court  must  look  into  the  evidence  far  enough 

to  see  whether  in  any  reasonable  view  thereof,  in  the  light  of 
correct  rules  of  law,  it  furnished  a  substantial  basis  for  the 
board's  action,  and,  having  discovered  that,  the  court  has  exer- 
cised its  legitimate  function  in  respect  thereto.  Ihid. 

7.  Where  the  trial  court  on  certiorari  to  a  board  of  review  has 

passed  adversely  to  the  contention  of  relator,  on  appeal  the 
want  of  legitimate  basis  in  the  evidence  for  the  board's  decision 
must  appear  very  clearly  and  satisfactorily,  although  the  de- 
cision may  seem  clearly  against  the  great  preponderance  of  the 
evidence.  Ibid. 

8.  In  proceedings  before  a  board  of  review  to  reduce  the  assessor's 

assessment,  the  board  is  not  bound  to  accept  as  true  the  evi- 
dence upon  one  side  or  that  of  the  other,  but  may,  in  the  exer- 
cise of  its  judgment,  disregard  the  evidence  on  both  sides,  and 
fix  a  valuation  between  the  two  extremes.  Ibid, 

9.  In  proceedings  before  a  board  of  review  to  reduce  the  assessor's 

valuations,  one  item  was  a  sawmill.  The  evidence  of  the  owner 
bore  mainly  on  what  the  sawmill  property  was  worth  to  dis- 
organize it  and  dispose  of  its  parts.  The  testimony  chiefly  re- 
lied upon  by  the  board  to  support  the  assessor's  valuation  was- 
what  the  property,  as  an  entirety,  and  as  a  going  concern, 
would  ordinarily  sell  for  at  private  sale,  assuming  that  a  buyer, 
with  the  same  opportunity  for  the  use  of  the  mill  as  the  present 
owner,  was  at  hand  and  had  the  means  to  buy  it.  Held,  that 
the  evidence  to  support  the  assessor's  valuation  was  much 
nearer  the  statutory  basis  prescribed  by  sec.  1052,  Stats.  1898^ 
i.  e.,  the  full  value  that  could  ordinarily  be  obtained  for  the 
property  at  private  sale.  Ibid. 

10.  In  proceedings  before  a  board  of  review  to  reduce  the  assessor's- 
valuation,  one  item  was  a  stock  of  lumber.    The  result  testified 
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to  by  a  witness  produced  by  the  relator  and  witnesses  produced 
by  the  assessor  varied  iseveral  million  feet,  but  neither  of  the 
results  was  more  than  an  estimate.  Held,  that  while  the 
method  of  estimation  adopted  by  the  relator's  witness  appeared 
better  calculated  to  reach  a  correct  result,  it  could  not  be  said 
that  the  method  adopted  by  the  assessor  was  so  unlikely  to 
reach  an  approximately  correct  result  that  the  evidence  thereof 
was  not  entitled  to  consideration,  and  hence  the  board  was  not 
without  warrant  in  reaching  its  conclusion.  Ibid. 

11.  In  proceedings  before  a  board  of  review  to  reduce  the  assessor's 

valuation,  one  item  was  the  value  of  relator's  sawlogs.  Re- 
lator estimated  the  amount  thereof  on  May  1,  by  taking  from 
the  log  stock  secured  for  the  season,  the  amount  of  lumber 
manufactured  therefrom,  on  an  estimated  cut  of  the  mill  per 
day.  Relator  did  not  furnish  any  evidence  of  the  lumber  act- 
ually cut  out  of  the  logs,  nor  any  evidence  of  how  the  scale  of 
the  lumber  compared  with  the  log  scale.  The  assessor  made  his 
valuation  on  an  estimate  from  Inspection  and  statements  of 
the  relator's  agents.  Held,  that  the  board  were  not  entirely 
without  warrant  in  reaching  the  conclusion  which  they  did, 
and  that  their  valuation  should  stand.  Ibid. 

12.  Where  no  affidavit  fixing  the  amount  of  relator's  property  was 

delivered  to  the  assessor  until  long  after  the  assessment  roll 
had  been  delivered  to  the  board  of  review,  the  true  assessment, 
which  is  prima  facie  correct,  is  that  fixed  by  the  assessor,  which 
relator  has  no  right  to  have  reduced  except  upon  evidence  rea- 
sonably tending  to  show  that  it  was  excessive.  Btate  ex  rel. 
Foster  v.  Williams,  73 

13.  Where  evidence  offered  to  show  an  excessive  assessment  is  that 

of  the  taxpayer's  own  agent,  it  is  to  be  construed  most  strongly 
against  him.  Ibid. 

14.  Relator  was  assessed  by  the  assessor  for  moneys,  accounts,  cred- 

its, bonds,  notes,  and  other  securities,  after  deducting  bona  fide 
debts,  $5,000.  Held,  that  the  evidence,  stated  in  the  opinion, 
tended,  though  not  conclusively,  to  establish  that  the  original 
assessment  was  wrong,  and  Justified  the  board  of  review  in  mak- 
ing some  reduction.  Ibid. 

15.  Under  sec.  2,  ch.  284,  Laws  of  1903,  if  the  taxpayer  objecting  to 

the  assessor's  assessment  refuses  in  any  degree  to  answer  fully 
such  inquiries  as  may  tend  to  develop  what  property  he  deems 
not  liable  to  assessment,  and  as  may  test  the  accuracy  and 
credibility  of  the  statements  he  volunteers,  the  statute  denies 
him  the  benefit  of  the  statement  he  chooses  to  ma^e.         Ibid. 

16.  On  certiorari  to  review  the  action  of  a  board  of  review  in  deal- 

ing with  relator's  assessment  of  personal  property,  the  testi- 
mony of  relator's  agent  is  held  to  warrant  a  denial  of  relief  in 
deference  to  sec  2,  ch.  284,  Laws  of  1903.  Ibid. 

.17.  In  such  case,  where  Judgment  of  affirmance  of  the  action  of  the 
board  of  review  was  warranted  by  the  record,  that  action  will 
not  be  disturbed  because  the  trial  court's  reasons  would  have 
resulted  In  dismissal.  ibid. 

Disposition  of  taxes  collected. 

18.  When  a  county  treasurer,  in  his  official  capacity,  has  moneys  in 
his  hands'  belonging  to  a  town,  representing  the  proceeds  of 
delinquent  taxes  returned  by  the  town  and  afterwards  collected. 
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the  remedy  for  its  collection  is  not  against  the  treasurer  but  by 
action  against  the  county  as  for  money  had  and  received.  New- 
l>old  V.  Douglass,  28. 

[19.  Whether  in  a  proper  action  by  a  town  against  a  county  for  de- 
linquent taxes  returned  by  the  town,  and  afterwards  collected, 
the  five  per  cent,  collection  fees  under  sec.  1112,  Stats.  1898, 
the  five  per  cent,  interest  under  sec.  1129,  the  twenty-five  cents 
advertising  fee  on  each  parcel  under  sec.  1133,  the  twenty-five 
cents  for  a  certificate  fee  on  each  certificate  of  sale  under  sec 
1196,  and  the  fifteen  per  cent,  interest  on  each  certificate  of 
sale  of  lands  bid  in  by  the  county  from  the  date  of  sale  to  the 
date  of  assignment  or  redemption  under  sees.  1165  and  1192, 
are  properly  allowable  to  the  town,  not  determined.]  Ibid.. 

TAX  TITLES. 
See  Ejectment,  1,  4-7. 

1.  Under  sees.  1165,  1166,  Stats.  1898,  the  right  of  redemption  given- 

to  a  minor  is  not  impaired  by  the  fact  that  a  tax  deed  has  been 
Issued  before  the  actual  redemption.    Hoffman 'V.  Peterson,  632^ 

2.  The  words  "other  person"  in  sec.  1165,  Stats.  1898,  enable  those 

whose  rights  would  be  directly  prejudiced  by  the  absolutism  of 
the  tax  title  to  redeem  therefrom,  though  they  may  be  neither 
owners  nor  occupants.  Ibid, 

3.  In  an  action  for  trespass  for  wrongfully  cutting  timber,  plaint- 

iff's title  was  based  on  a  tax  deed  issued  in  1896  on  the  tax  sale^ 
of  1893.  At  those  dates  the  property  belonged  to  a  minor  who 
attained  his  majority  April  21,  1901.  The  minor  conveyed  the 
premises  by  warranty  deed  to  defendants  in  November,  1901, 
and  redeemed  from  such  tax  sale  March  8,  1902.  Held,  that  the 
right  of  redemption  existed  in  such  minor  when  he  exercised  it. 

Ibid. 

4.  Where  lands  are  vacant  and  unoccupied  it  is  not  necessary  for 

one  redeeming,  after  a  tax  deed  has  been  recorded,  to  commence- 
an  action  to  set  aside  that  deed  before  he  can  exercise  his  rights 
of  ownership.  Ibid^ 

5.  In  such  case,  the  tax  deed,  upon  the  act  of  redemption  within  the* 

right  preserved  by  law,  becomes  wholly  void  and  of  no  effect. 

Ibid, 

6.  Under  sec.  1189,  Stats.  1898,  there  is  nothing  after  redemption,. 

within, the  rights  preserved  by  law,  which  precludes  the  holder 
of  the  legal  title  from  regaining  actual  possession,  either  by 
taking  it  in  the  case  of  vacant  and  unoccupied  land,  or  by 
bringing  action,  within  the  period  of  the  general  statutes  of' 
limitation,  in  case  the  tax-deed  claimant  is  in  actual  occupanqy.. 

Ibid. 

7.  Although  no  action  on  the  part  of  an  owner  who  has  lawfully 

redeemed  from  a  tax  sale  is  necessary  to  enforce  possession  and 
ownership,  the  act  of  the  holder  of  a  recorded  tax  deed  in  bring- 
ing an  action  of  trespass  against  the  owner,  basing  his  right 
on  such  tax  deed,  constitutes  such  an  apparent  cloud,  and  such 
setting  up  of  a  claim  to  the  land,  as  enables  such  owner  bjr 
counterclaim  In  that  action  to  have  the  title  quieted  in  him^ 

Ibid^ 


73:t  INDEX.  [123 


Tender.    See  Replevin.    Vendor  and  Pubchaseb,  1. 

Title.    See  Sales,  6,  7. 

Towns.    See  Taxation,  18,  19. 

Transactions  with  Decedents.    See  Witnesses,  5. 

TRESPASS. 

.See  Criminal  Law,  4.    Dead  Bodies.    Navigable  Waters,  2.    Tax 

Titles,  3,  7. 

Plaintiff  and  defendant  owned,  occupied  and  used  lands  separated 
by  a  stream.  The  holding  of  each  was  enclosed  on  all  sides 
except  along  that  stream,  and  no  proceedings  were  ever  taken 
by  either  for  the  establishment  and  partition  of  the  line  for  a 
division  fence  between  their  holdings.  Plaintiff's  cattle  escaped 
from  his  pasture  to  that  of  defendant's  on  the  opposite  side  of 
the  stream,  where  they  were  distrained,  and  plaintiff  there- 
upon brought  action  to  recover  possession  of  the  cattle.  IfeZd, 
under  sees.  1391,  1395,  Stats.  1898,  that  compliance  with  such 
statutes  was  a  condition  precedent  to  damages  for  a  trespass, 
such  as  the  defendant  sought  to  redress  by  distraining  the  cat- 
tle.   Walls  V,  Cunningham,  346 

TRIAL. 

Treliminary  proceedings.    See  Evidence,  18-20. 

Course  and  conduct  of  trial  in  general.  See  Action.  Appeal,  20-34. 
Ejectment,  7.  Quo  Warranto.  Taxation,  5-7.  Vendor  and 
Purchaser,  4-7. 

Reception  of  evidence.  See  Appeal,  6-8,  21,  22,  24,  26-33.  Custom 
and  Usage,  1,  2.  Descent  and  Distribution,  4,  5.  Evidence,  12. 
Insurance,  8,  13.  Mechanics'  Liens,  8,  9.  Negligence,  3-7. 
Sales,  8.  Street  Railways,  5,  6.  Taxation,  4,  5.  Trial,  25-27. 
Vendor  and  Purchaser,  4-7. 

Taking  case  from  jury.  See  Appeal,  6,  8-10.  Master  and  Servant, 
1-3,  5.    Street  Railways,  6.    Trial,  3,  17-21. 

Instructions  to  jury:  Necessity,  form,  requisites  and  sufficiency.  See 
Adverse  Possession,  4.  Appeal,  4,  24,  34.  Assault  and  Bat- 
tery, 5-7,  10,  11.  ESviDENCE,  13.  Nbqlioence,  13.  Sales,  7. 
Street  Railways,  7. 

1.  Upon  the  question  whether  the  vendor  knew,  at  the  time  of  the 
sale,  the  purpose  for  which  potatoes  were  purchased,  it  was 
proper  to  instruct  the  Jury  that  knowledge  of  the  vendor's 
agent  who  made  the  sale  was  imputable  to  the  vendor,  and  lan- 
guage, in  that  connection,  to  the  effect  that  acts,  statements, 
and  knowledge  of  the  agent  when  the  contract  was  made  were 
binding  upon  the  vendor,  is  held  not  likely  to  have  misled  the 
jury  to  understand  that  the  vendor  was  bound  by  unauthorized 
warranties  made  by  the  agent.  Northern  Supply  Co.  v.  Wan- 
gard,  1 

•2.  An  instruction  permitting  the  jury  to  apply  their  owb  knowl- 
edge and  experience  in  determining  what  the  evidence  estab- 
lished upon  a  question  of  fact,  was  erroneous.  Ibid. 

3.  Upon  the  question  whether  a  person  of  ordinary  intelligence  in 
the  exercise  of  ordinary  care,  by  inspecting  potatoes  after  their 
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arrival  and  before  their  removal  from  the  car,  could  have  de- 
termined whether  they  were  of  the  kind  and  quality  agreed 
upon,  an  instruction  that  "he  would  not  be  required  to  look 
at  the  whole  mass  in  the  car  or  look  at  them  other  than  in  a 
fair  and  reasonable  way/'  etc.,  is  held  to  invade  the  province 
of  the  Jury.  Ibid. 

4.  Where,  in  an  action  for  personal  injuries,  the  court  carefully  de- 
fined proximate  cause,  and  instructed  the  Jury  that  in  order  to 
find  that  the  negligence  of  the  defendant  was  the  proximate 
cause  they  must  be  satisfied  of  the  necessary  facts  by  a  fair  pre- 
ponderance of  the  evidence,  it  is  not  error  to  refuse  a  requested 
instruction  expressing  simply  the  converse  of  such  instruction. 
Nagle  v.  Hake,  256 

:5.  In  an  action  for  personal  injuries,  where  the  court  had  already 
defined  ordinaiy  care  as  "such  care  as  the  mass  or  majority  of 
mankind  exercise  under  the  same  or  similar  circumstances," 
an  instruction  to  the  jury  (stated  in  the  opinion*)  is  not  er- 
roneous because  it  requires  of  defendant  the  exercise  of  more 
than  ordinary  care.  Ibid, 

-6.  In  an  action  for  negligently  permitting  fire  to  escape  from  de- 
fendant's premises  and  communicate  to  plaintiff's  building 
whereby  it  was  destroyed,  in  connection  with  a  question  of  the 
special  verdict  as  to  whether  defendant's  acts  were  the  proxi- 
mate cause  of  plaintiff's  loss,  instructions,  stated  in  the  opin- 
ion, are  held  erroneous  in  that  they  permitted  the  jury  to  use 
as  a  standard  their  ideal  of  what  the  defendant  ought  to  have 
anticipated,  instead  of  that  which  an  ordinarily  prudent  person, 
under  like  circumstances,  would  have  anticipated.  Knickel  v. 
C.  d  N.  W.  R.  Co.  327 

7.  Such  error  is,  however,  cured  by  the  submission  of  another  ques- 
tion of  the  special  verdict,  in  which  the  jury  were  given  the 
correct  standard  and  under  which  they  found  the  element  of 
anticipation.  Ibid. 

^.  Instructions  to  the  Jury,  commenting  on  the  items  of  testimony, 
considered,  and  held  not  to  violate  the  rule  that  in  so  doing  all 
the  essential  facts  on  both  sides  should  be  covered.  Sullivan 
17.  Maustan  Milling  Co.  360 

^9.  An  instruction  to  the  jury  with  reference  to  the  allowance  of 
interest  on  the  amount  found  due,  stated  in  the  opinion,  is  held 
erroneous,  since  interest  does  not  run  until  a  demand  has  been 
made  sufllciently  specific  to  inform  the  debtor  of  the  claim 
made  and  to  enable  him  to  ascertain  what  amount,  under  the 
•    circumstances,  he  ought  to  pay.    Lowe  v.  Ring,  370 

10.  An  instruction  to  the  Jury,  that  the  conduct  of  the  officers  and 

agents  of  a  corporation  in  respect  to  the  payment  of  a  salary 
to  the  president  for  his  official  services  would  bind  it  under  the 
same  circumstances  as  an  individual,  is  erroneous.  Ibid. 

11.  It  Is  error  to  instruct  the  Jury  that  the  burden  of  proof  is  on 

both  parties  litigant  at  the  same  time.  State  ex  rel.  Leonard 
V.  Rosenthal,  442 

12.  An  Instruction  to  the  Jury:  "In  determining  where  the  prepon- 

derance or  weight  of  the  evidence  lies,  that  is  not  to  be  deter- 
mined by  the  number  of  witnesses  on  either  side,  or  by  the  num- 
ber of  witnesses  on  any  particular  material  point,"  while  er- 
roneous, is  held  not  to  be  misleading,  because  followed  by  the 
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further  and  correct  Instruction:  "But  that  evidence  is  said  to* 
preponderate  or  outweigh  on  any  given  question  which  is  the 
most  satisfying  or  the  most  convincing  to  your  minds  after  you 
have  thoroughly  and  carefully  considered  it  It  is  for  you  to 
determine  the  credit  and  weight  to  be  given  to  each  witness  in 
the  case."    Garske  v.  Ridgeville,  BOZ- 

13.  An  instruction  to  the  jury,  in  effect,  that  they  must  weigh  and 

consider  much,  if  not  most,  of  the  testimony  that  has  been  in- 
troduced, criticised,  though  held  not  so  indefinite  as  to  consti- 
tute grounds  for  reversal.    Roberts  v.  McWatty,  59S 

Same:  Requests  for  instructions.    See  Aefeai.,  5.    Trial,  4. 

14.  In  an  action  for  personal  injuries  caused  by  the  negligence  of 

defendant  town  in  failing  to  keep  its  highways  in  repair,  no 
error  can  be  predicated  upon  refusing  a  requested  instruction: 
"If  the  plaintiff  placed  himself  in  a  position  of  known  danger^ 
when  he  might  have  avoided  it,  and  while  there  received  the 
injury  of  which  he  complains,  he  was  guilty  of  negligence,  al- 
though the  danger  may  have  been  caused  by  the  negligence  of 
the  town  authorities,"  the  court  having  instructed  the  jury  that 
if  plaintiff  failed  to  exercise  such  care  as  the  great  mass  of 
mankind  ordinarily  exercise  under  the  same  or  similar  circum- 
stances, he  could  not  recover.    Lynch  v,  Waldwick,  351 

15.  Such  requested  instruction  is  incomplete  and  inaccurate  in  that 

it  lacks  two  important  qualifications  essential  to  its  accuracy: 
First,  that  the  injury  did  actually  result  from  the  conduct  of 
plaintiff,  and,  secondly,  that  an  ordinarily  prudent  man  should,, 
under  all  the  circumstances,  have  reasonably  anticipated  some 
injury  as  the  result  of  such  conduct  Ibid, 

16.  In  an  action  for  personal  injuries  It  is  not  error  to  refuse  a  re- 

quested instruction,  which  consisted  in  stating  the  requisite 
conduct  of  a  person  "in  the  face  of  unexpected- and  deadly  dan- 
ger" where  there  was  evidence  tending  to  prove  that  such  dan- 
ger was  created  by  such  person.  Lightfoot  v,  Winnebago  Trac- 
tion Co.  47> 

Verdict:  Perversity:  Remission  of  excess  by  court.    See  New  Trial. 

17.  In  case  of  a  verdict  which  is  fatally  excessive,  either  from  per- 

versity or  other  cause,  whether  dealt  with  in  the  trial  or  ap- 
pellate jurisdiction  and  whether  the  excess  is  susceptible  of 
determination  by  computation  or  not,  the  right  to  recover  being 
clear,  it  is  proper  to  so  provide  that  one  party  to  the  litigation,, 
at  his  option,  whether  the  other  consents  or  not,  may  terminate 
the  controversy  by  a  judgment  for  less  than  the  amount  named 
by  the  jury.    Heimlich  v.  Tabor,  565 

18.  In  providing,  as  indicated,  the  court  cannot  legitimately  invade 

the  right  of  trial  by  jury  by  substituting  its  judgment  on  the 
evidence,  as  to  the  proper  amount  to  be  awarded  plaintiff,  for 
the  judgment  of  a  jury.  Ibid. 

19.  The  only  proper  basis  for  determining  the  correct  amount  of  a 

verdict  which  is  fatally  defective,  is  the  probable  finding  by  an 
impartial  jury,  reasonable  doubts  being  resolved  against  the 
party  to  whom  the  option  is  given  to  take  or  submit  to  judg- 
ment Ibid^ 

20.  The  practice,  where  the  only  error  in  a  verdict  is  that  it  is 

fatally  excessive,  of  naming  a  sum  for  which  judgment  may  be 
rendered  at  the  option  of  one  of  the  parties,  is  highly  bene- 
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ficlal  in  the  administration  of  justice,  and  does  not  prejudi- 
cially, if  at  all,  violate  the  rights  of  either  party,  if  grounded 
upon  the  proper  basis.  Ibid. 

21.  Where  the  option  is  given  to  the  plaintiff  to  take  judgment  for 
a  less  sum  than  that  found  by  the  jury  and  thus  avoid  a  new 
trial,  such  sum  should  be  placed  as  low  as  an  impartial  jury 
on  the  evidence  would  probably  name,  and  where  the  option  is 
given  to  the  defendant  to  submit  to  judgment  and  avoid  a  new 
trial,  regardless  of  the  attitude  of  the  plaintiff,  the  sum  named 
should  be  as  large  as  an  impartial  jury  on  the  evidence  would 
probably,  find.  IHd. 

Special  verdict.    See  Appeal,  1.    Damages,  1,  2.    Trial,  6,  7. 

22.  A  question  submitted  in  a  special  verdict,  "Were  all  the 'potatoes 
furnished  by  the  plaintiff  to  the  defendant  of  the  kind  and 
quality  agreed  to  be  furnished?"  was  not  multifarious.  Northr 
em  Supply  Co.  v.  Wangard,  1 

23.  In  framing  a  special  verdict,  it  is  not  to  be  expected  that  the 
court  will  attempt  to  embody  all  the  facts  and  circumstances 
as  in  a  hypothetical  question  to  an  expert;  hence,  where  fire 
had  originated  by  sparks  from  defendant's  locomotive,  in  sub- 
mitting to  a  jury  a  question  of  a  special  verdict,  it  is  not  error 
to  refuse  to  incorporate  in  such  question,  after  the  word  "loco- 
motive," the  words  "properly  equipped  with  proper  spark-arrest- 
ing machinery  in  good  .condition."    KnicJcel  v.  O.  d  N.  W.  R.  Co. 

327 

24.  On  the  trial  of  an  issue  on  a  claim  for  compensation  for  the  serv- 
ices of  a  president  of  a  banking  corporation,  the  court  submit- 
ted as  part  of  a  special  verdict  this  question:  "Was  there  a  con- 
tract, express  or  implied,  between  R.  and  the  bank,  that  R. 
should  receive  a  salary  from  the  bank  as  president,"  which 
was  answiered  by  the  jury  "Yes."  Heldy'th&t  the  question  was 
faulty  for  duplicity,  and  fatally  defective  for  uncertainty.  Lowe 
V.  Ring,  370 

Yerdict:  When  mistake  of  jurors  can  he  shown, 

25.  The  rule  which  excludes  jurors'  testimony  as  to  their  conduct  in 
the  proceedings  involved  in  reaching  and  agreeing  upon  the 
verdict,  does  not  exclude  their  evidence  as  to  what  really  was 
the  verdict  agreed  upon  in  order  to  prove  that  it  has  not  been 
correctly  expressed.    Wolfgram  v.  Schoepke,  19 

26.  The  rule  which  does  not  allow  jurors  to  impeach  their  verdict, 
applies  to  the  agreement  which  the  jury,  reached,  and  not  to 
the  written  pax)er  filed,  intended  to  express  that  agreement 

Ibid. 

27.  Where,  in  answering  a  question  of  a  special  verdict:  Was  plaintiff 
guilty  of  any  want  of  ordinary  care  which  contributed  to  the 
injury  he  received?  the  jury  inserted  the  answer  "Yes,"  the 
trial  court  may  properly  receive  and  consider  the  affidavits  of 
all  the  jurors,  to  the  effect  that  they  all  agreed  that  the  plaint- 
iff was  not  guilty  of  any  want  of  ordinary  care,  and  that  the 
insertion  of  the  answer  "Yes"  instead  of  "No"  was  a  mistake, 
and  justifies  the  exercise  of  discretion  in  awarding  a  new  trial. 

IMd. 

28.  In  such  case,  plaintiff  having  appealed  to  the  court's  discretion, 
ii  '^..  it  is  error  to  grant  a  new  trial  without  the  imposition  of  terms. 
:>-:^  '  Ibid. 
^-  Vol.  123— 47 
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2'rial  ty  court:  Findings  of  fact.     See  Appeai.,  13-16,  23,   25,  28. 

MOBTGAOES,  4-6. 

29.  Under  sec.  2863,  Stats.  1898,  only  the  ultimate  conclusions  of  fact 

drawn  from  the  evidentiary  facts  and  essential  to  the  settle- 
ment of  the  conflicting  claitns  of  the  parties  should  be  stated, 
and  omnibus  findings  to  the  effect  that  all  the*  material  allega- 
tions of  the  complant  are  proven,  and  that  the  allegations  of  the 
answer  inconsistent  therewith  are  unproven,  fail  to  respond  to 
the  mandate  of  the  statute.  Farmer  v.  8t.  Croix  P.  Co.  117  Wis. 
76,  and  other  cases,  followed.    McKenzie  v.  Haines,  557 

30.  Under  sec.  2863,  Stats.  1898,  when  an  action  is  tried  by  the  court 

without  a  jury,  it  is  error  to  grant  a  motion  of  nonsuit,  and  to 
thereon  award  judgment  dismissing  the  complaint.  8Hter  v. 
Carpenter,  578 

Trust  Companies.    See  Tbusts  and  Tbustees,  3. 

V 

TRUSTS  AND  TRUSTEES. 

See  Bastabdt,  3,  4,  10.    Corporations,  1-7.    Property.    Wnxs,  3-6. 
Management  and  disposal  of  trust  property:  Investments:  Income. 

1.  Except  as  modified  by  statute,  trustees  cannot  be  relieved  from 

liability  for  the  investment  of  trust  funds  in  other  than  gov- 
ernmental or  real-estate  securities.*    In  re  AUis*s  Estate,      223 

2.  Ch.  317,  Liaws  of  1903,  is  held  to  have  been  enacted  in  recognition 

of  the  law  as  declared  by  the  supreme  court,  and  that  invest- 
ments in  securities,  other  than  those  specified  in  the  act,  do  not 
come  within  the  protection  of  the  law.  IMd. 

3.  Sec.  179171,  Stats.  1898,  giving  a  trust  company  the  right,  in  its 

discretion,  to  invest  trust  funds  in  certain  specified  securities, 
"or  in  such  real  or  personal  securities  as  they  may  deem 
proper,"  relates  to  the  investment  of  the  funds  owned  by  the 
trust  company  in  its  corporate  capacity,  and  does  not  include 
money  held  by  it  in  trust  as  executor,  administrator,  or  any 
other  trust  relation.  Ibid, 


4.  Under  a  will  giving  trustees  power  as  to  investments,  stated  in 

the  opinion,  it  is  held  that  the  trustees  in  purchasing  railway 
and  street  railway  bonds,  acted  within  the  authority  and  direc> 
tion  as  expressed  in  such  will,  and  that  the  court  properly  ap- 
proved them.  Ibid. 

5.  Where  in  the  investment  of  trust  funds,  the  income  of  which 

is  to  be  paid  to  beneficiaries  during  the  life  of  the  trust,  the 
principal  to  be  paid  to  others  on  its  termination,  the  trustee 
bought  securities  at  a  premium,  the'  trustee  should  take  from 
the  annual  income  such  portion  as  will,  under  established  rules 
and  tables,  repay  the  corpus  of  the  estate  the  amount  paid 
therefrom  in  purchasing  the  securities.  Ibid. 

Under-Cbossinos.     See  Railroads,  2-6. 

Unlawful  Combinations.    See  Municipal  Corporations,  8. 

Usage.    See  Custom  and  Usage. 

Value.    See  Taxation,  6-17. 
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VENDOR  AND  PTJRGHASER. 

Rights  of  lien  claimant.    See  MECHAiacs'  Lieits,  4. 
Rescission  hy  purchaser, 

1.  One  who  had  contracted  for  lands,  hut  after  full  payment  and 

demand  had  failed  to  receive  a  conveyance,  cannot  maintain 
an  action  at  law  for  the  purchase  price,  where  it  appears  that 
a  suhsequent  tender  of  a  deed  had  heen  refused  merely  because 
it  was  too  late,  and  that,  prior  to  the  commencement  of  the 
action,  he  had  made  no  offer  to  surrender  the  equitable  rights 
which  he  had  received  by  force  of  the  land  contract  and  pay- 
ment of  the  purchase  price.  Phelps  v.  Mineral  Springs  Heights 
Co,  253 

2.  In  such  case,  the  evidence  examined,  and  held  not  to  disclose  any 

declaration  or  conduct  of  the  defendant  constituting  a  notifica- 
tion that  it  would  not  accept  a  surrender  of  the  land  contract  if 
tendered.  IMd, 

m 

Remedies  of  purchaser:  Improvements. 

3.  Where  a  purchaser  goes  into  possession  vf  lands,  and,  in  good 

faith,  makes  extensive  improvements  under  an  unenforcible 
arrangement  with  the  vendor,  and  the  vendor  refuses  to  com- 
plete the  agreement,  the  purchaser  is  entitled,  in  equity,  to 
compensation  for  the  amount  which  his  improvements  have 
added  to  the  value  of  the  land,  less  the  rents  and  profits  prop- 
erly chargeable  against  hiib  while  in  possession.  Schneider  v. 
Reed,  488 

4.  In  such  case,  it  should  be  determined  how  much  the  improve- 

ments have  enhanced  the  value  of  the  land,  and  the  reasonable 
rental  value,  irrespective  of  buildings  during  the  vendee's  pos- 
session, and  the  balance,  in  favor  of  the  vendee,  if  any,  ad- 
judged an  equitable  lien  on  the  premises.  IMd. 

5.  In  such  case,  the  vendor  should  be  allowed  to  redeem  from  such 

equitable  lien,  by  payment  of  the  amount  thereof  within  a  rea- 
sonable time,  to  be  fixed  by  the  judgment,  with  interest  from 
the  date  of  the  judgment,  but  with  no  deduction  for  rents  and 
profits  accruing  after  the  entry  of  the  judgment.  Ibid. 

€.  In  such  a  case,  where  the  issue  was  raised  in  an  action  to  fore- 
.  close  a  mortgage  lien  existing  on  the  premises  prior  to  such 
purchase,  the  judgment  of  foreclosure  should  provide  that,  in 
case  it  becomes  necessary  to  sell  the  purchased  parcel,  the  same 
should  be  sold  free  from  such  lien,  the  equitable  lien  to  be  a 
lien  on  the  surplus,  if  any,  arising  from  the  sale,  which  surplus 
should  be  brought  into  court  for  disposition  by  its  order.    Ibid. 

7.  Where  a  purchaser  of  land  under  an  unenforcible  agreement 
in  good  faith  makes  valuable  improvements,  and  thereby  ac- 
quires an  equitable  lien,  such  land  being  subject  to  a  prior 
mortgage,  and  in  an  action  to  foreclose  such  mortgage,  issues 
raised  between  such  purchaser  and  the  owner  of  the  equity  of 
redemption  are  adjudicated,  whereby  the  amount  of  such  equi- 
table lien  is  fixed,  the  judgment  of  foreclosure  should  provide 
for  some  short  period  within  which  such  equitable  lien  may  be 
redeemed,  and,  in  case  of  failure  to  redeem,  or  on  failure  to 
^cause  a  foreclosure  sale  within  such  period,  that  the  owner  of 
the  equitable  lien  may  bring  an  action  for  strict  foreclosure  of 
such  lien,  subject,  however,  to  the  prior  morte:age  lien.      Ibid. 
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Vebdict.    See  Adverse  Possession,  4.    Sales,  3.    Tbiai.,  17-28. 
Vested  Rights.    See  Insurance,  14,  15.    Municipal  CJorpobations.  1. 

Sales,  6-8.    Wills,  4. 
Vice-Principal.    See  Master  and  Servant,  4. 
Voluntary  Separation.    See  Bastardy,  9. 
Voters.    See  Evidence,  15,  16.    Quo  Warranto.    Witnesses,  9. 

Waiver. 
Of  exceptions.  See  Appeal,  12,  13. 
Of  statutory  conditions.    See  Bastardy,  8. 
Of  remedy.    See  Election  of  Remedies,  6. 
Of  objection  to  pleading.    See  Pleading,  2,  5. 

Warranty.    See  Sales,  1,  2,  9-11.    Trial,  1. 

Waters  and  Watercourses.     See  Boundaries.     Navigable  Waters. 
Trespass. 

Widows.    See  Partition. 

WILLS. 

Construction:  Rights  of  legatees.    See  Trusts  and  Trustees,  4. 

1.  A  testator  devised  certain  of  his  estate  to  his  wife,  and,  after 

certain  annuities,  all  the  "residue"  to  his  wife,  two  brothers 
and  an  adopted  son,  share  and  share  alike,  to  each  an  uj^divided 
one-fourth  share  thereof.  He  further  provided  that  in  case  his 
adopted  son  should  not  attain  twenty-one  years  his  share  should 
be  equally  divided  between  the  wife  and  two  brothers.  The 
annuitants  and  the  wife  predeceased  the  testator,  who  after- 
wards remarried,  the  second  wife  surviving  him.  Held,  that  it 
could  not  be  said  that  the  testator  used  the  word  "residue"  in 
his  wi41  in  other  than  its  usual  and  legal  meaning,  from  which 
is  excluded  the  dominant  widow's  right,  and  that  the  residue 
was  properly  ascertained  by  deducting  from  the  general  estate 
the  debts  and  the  amount  necessary  to  satisfy  the  widow.  In 
re  Bradley's  Will,  186 

2.  In  such  case,  the  lower  court  properly  distributed  such  "resi- 

due," one-fourth  each  to  the  brothers  and  adopted  son  as  lega- 
cies under  the  will.  The  remaining  fourth,  by  lapse  of  the 
bequest  thereof  to  the  first  wife,  became  intestate  property  and 
was  properly  assigned  to  the  adopted  son  under  the  laws  of 
descent.  Ibid, 

Same:  Estates  in  trust:  Right  to  terminate, 

3.  Unless  so  completely  thwarted  by  rules  of  law  as  to  accomplish 

no  possible  purpose,  it  is  the  duty  of  courts  to  enforce  the  right 
of  an  owner  of  property  to  control  its  use  and  management 
after  his  death,  as  by  directing  that  specific  real  estate  be  pre- 
served as  such  within  a  limited  time,  and  the  income  paid  to 
beneficiaries.    Patton  v.  Patrick,  218 

4.  In  the  progress  of  the  settlement  of  an  estate,  wherein  the  will 

of  the  testator  provided  that  the  income  of  specific  real  estate 
should  be  collected  by  trustees  and  paid^  to  his  children  at 
stated  intervals,  and  that  such  real  estate'  should  not  be  sold 
until  the  happening  of  a  certain  event,  or  a  fixed  period  of 
time,  and  then  to  be  converted  and  divided,  it  was  adjudged 
that  the  children  became  vested  with  their  respective  shares  of 
the  estate  immediately  upon  the  testator's  death.    Held,  under 
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sec  2089,  Stats.  1898,  that  the  children  could  not  by  transfer- 
ring their  vested  rights  in  the  remainders,  together  with  their 
shares  in  the  income,  render  impossible  the  purpose  of  the  tes- 
tator, and  present  a  situation  where  the  continuance  of  the 
trust  could  be  terminated.  Ibid. 

5.  In  such  case,  where,  by  reason  of  the  peculiar  situation  of  the 
land — leased  by  the  testator  before  his  death  for  a  long  term  to 
those  who  had  constructed  buildings  thereon,  and  who  were 
also  charged  with  the  duty  of  paying  the  taxes — ^there  remains 
but  the  single  act  of  enforcing  performance  by  the  lessees  of 
their  duty  to  pay  rent  and  taxes,  the  trust  is,  nevertheless,  not 
an  executed  one,  and  is  valid  by  virtue  of  the  active  duties  im- 
posed upon  the  trustee  to  receive  rents  and  apply  them  to  the 
use  of  the  children.  Ihid. 

Rights  of  devisees  and  legatees.    See  Descent  and  Distbibtttion,  1-4. 

WITNESSES. 

Attendance  and  production  of  documents.    See  Evidence,  18-20. 

Competency:  Capacity  and  qualification.  See  Custom  and  Usage,  1, 
2.  Evidence,  13,  16.  Highways,  5.  Stbeet  Railways,  5. 
Tbial,  25-27. 

1.  A  supervisor  of  assessments  is  a  competent  witness  to  give  testi- 

mony before  a  board  of  review,  and  the  fact  that  in  giving  his 
testimony  he  was  in  the  attitude  of  supporting  his  own  judg- 
ment, recorded  in  the  assessment  roll,  goes  to  the  weight  of 
his  testimony,  but  not  its  competency.  State  ex  rel.  N.  C.  Fos- 
ter Lumber  Co.  v.  Williams,  61 

2.  Where  a  married  woman  is  a  party  in  the  capacity  of  an  ex- 

ecutrix, it  is  not  error  to  exclude  the  testimony  of  her  hus- 
band, who  was  offered  as  a  witness  generally  in  the  case  and 
not  as  her  agent    Currie  v.  MichiCy  120 

3.  Where  the  witness  who  drew  a  notice  had  made  a  memorandum 

in  respect  to  it,  the  mere  fact  that  he  did  not  have  the  memo- 
randum present  in  court  when  giving  his  testimony,  does  not 
prevent  him  from  testifying  to  such  facts  as  he  remembers. 
Oarske  v.  Ridgeville,  503 

4.  The  mere  fact  that  such  witness  had  given  a  somewhat  different 

version  of  the  contents  of  such  notice  in  a  deposition,  taken 
several  months  before  the  trial,  does  not  prevent  him  from  giv- 
ing oral  testimony  as  to  its  contents  on  the  trial.  JMd. 

£iame:  Transactions  and  communications  with  persons  subsequently 
deceased.  ' 

h.  Where  a  party  is  called  under  sec  4068,  Stats.  1898,  as  an  ad- 
verse witness  and  examined  as  to  transactions  and  communica- 
tions had  with  a  person  since  deceased,  in  respect  to  such  mat- 
ters, the  examination  opens  the  door  to  the  admission  of  the 
testimony  of  the  adverse  party.    Currie  v.  MicUie,  120 

Examination  and  cross-examination.  See  Appeal,  25,  26,  33.  As- 
sault AND  Batteby,  1.  Negligence,  3,  7.  Taxation,  15.  Wit- 
nesses, 11. 

€.  Where  plaintiff's  witness  on  his  direct  examination  has  not  tes- 
tified on  a  given  subject,  and  it  does  not  appear  that  any  de- 
fense on  that  subject  is  involved  in  the  action,  it  is  not  error 
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to  sustain  an  objection  to  the  cross-examination  of  the  witness 
on  that  subject.    Johnston  v.  Charles  Abresch  Co,  130- 

7.  Where,  in  an  action  for  the  price  of  grain,  the  defense  was  that 

the  grain  had  been  stored  instead  of  purchased,  and  the  de- 
fendant's manager  had  testified  that  it  was  in  the  habit  of  stor- 
ing grain  for  others,  it  is  proper  to  cross-examine  such  man- 
ager as  to  former  transactions  with  the  plaintifT  and  others. 
Sullivan  v.  Mansion  Milling  Co,  360 

8.  The  use  of  cross-examination  is  not  a  mere  privilege  subject  to 

discretionary  judicial  authority, — it  Is  a  right.  Illinois  Steel 
Co.  V,  Jeka,  419 

9.  In  an  action  to  test  defendant's  right  to  an  elective  office,  a  wit- 

ness for  relator,  after  having  testified  to  making  extensive  in- 
vestigations after  the  election  as  to  the  residence  of  a  number 
of  alleged  illegal  voters,  in  the  course  of  which  he  went  to  an- 
other city,  was  asked  on  cross-examination  whether  relator  did 
not  pay  him  for  his  time,  and  also  the  expenses  of  his  trip. 
Heldt  that  it  was  error  to  sustain  objections  to  such  questions, 
since  it  is  competent  on  cross-examination  to  show  the  rela- 
tions existing  between  the  witness  and  the  parties  to  the  action, 
as  bearing  on  his  credibility.  State  ex  rel,  Leonard  v,  Rosen- 
thah  442 

Credibility:  Impeachment:  Character,   See  Appeal,  32.  Taxation,  13. 
Witnesses,  9. 

• 

10.  While  plaintiff's  motive  in  bringing  suit  can  in  no  way  affect  his 

cause  of  action,  it  is  not  error  to  compel  him  to  answer  ques- 
tions designed  to  show  what  prompted  him  to  sue  defendant, 
since  such  inquiry  is  calculated  to  show  his  bias  and  prejudice, 
and  thus  discredit  him  as  a  witness.    Lowe  v.  Ring,  107 

11.  Proof  of  particular  instances  of  misconduct  of  a  party,  as  evi- 

dence of  character,  is  admissible  only  upon  cross-examination 
for  the  purpose  of  discrediting  him  as  a  witness,  and  in  the 
exceptional  case  of  an  indecent  assault  upon  a  female.       Ibid^ 

Words  and  Phrases. 
Bastardy  proceeding.    See  Bastardy,  6.  ' 

Claims,  in  contract.    See  Compromise  and  Settlement,  2. 
Due  care.    See  Negligence,  9,  10.    Street  Railways,  1. 
Good,  in  contract.     See  Sales,  2. 
Gross  negligence.     See  Negligence,  15. 
Lumber  and  timber,  in  statute.    See  Liens,  4. 
Mortgage.    See  Mortgages,  1. 
"Negligence.    See  Negligence,  14,  15. 
Net  amount,  in  contract.    See  Setoff,  1. 
Other  person,  in  statute.    See  Tax  Titles,  2. 
Other  reasonable  charges,  in  contract.    See  Setoff,  2. 
Party  aggrieved,  in  statute.    See  Appeal,  2. 
Privity.    See  Judgments,  2. 
Property.    See  Property. 
Residue,  in  will.    See  Wills,  1,  2. 
Slabs.    See  Liens,  4. 
Without  recourse,  in  indorsement.    See  Bills  and  Notes,  7. 
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